


Particulars 


Index 


Pass 


Arms Aot(XI of 1878) , 

fievards in CaiMS 

Tresspasa ACT(i of 187'*) 
Notification undero-| 

for Howrah . . « : 

Cruelty to Animals Act • 

(a of 1890) ' 

fiisordirly Houses * qt 

(III B.C. of 1906) 

Xxoiae Aot8(1i6 of 1863, 

10 of 1871.) 

Rewards in oo-t^oases ....... 

Sxtradltlon AotOV' of l8do) 
Treaty with Ne*kL under—— , . 
Perries Aot (l F. c. wf 1885) 

« Rules unaer-> p> for 

Bhms^pore . . 

GafibllAs Aot(lI <bf I867) 

Haoknjy oarriaf^'s Aot (II S. C. 

'■‘“■ny 1891) ... ... 

Municipal Aot(I’I B.C. of 1384) 
Penal Code ... ... ... .. 

Police Aot (V of 1861) 

Railway Aots(52 of l86o» 

• 4 of 1879) ••• • y .... 

, Reformatory Schools Aot(y 

of 187^^ .. ... . .... 

Registration of births and 
deaths Aot(IV B.C. of 1873) 
Vaoelnation Act (V B.C. of 1880 
Whipping Aot (VI of 1864) ...r;> 


•^72 - 488 
' XV 

533-538 

XV 

II 

• 539 -543 

XV-(XVI-b 

527- 532 
517-519 
520- 521 

I • Ib 
XVI 

497- 515 

I -471 

522-526 

VIII 

VI 

XIV 

\ •y 

^ 489-496 




COMMENTARIES 

ON TEE 

INDIAN PENAL CODE. 




COMMEMTARIES 


ON TH'f': 

INDIAN PENAL CODE 

(ACT^LV OP" 1860.) 


BY 

JOHN. D. MAWE, ESQ., 

OF THE INNER TEMKE, BARRlSTER-AT-LAW, 
TROFESijOR OF COMMON EAW TO THE INNS OF COURT, 


ELEVENT?f* EDITION. 

R E V I S E D A N 1) E N L A G E I) . 


MADRAS: 

^ , HIGGINBOTHAM AND CO. 

in Inbia iff i. 1. t|;c Dilute of Kales, 
anb Iff tjre'ilabras Inibetsitjr. 

CALCUTtA ; THACKER, SPINK & CO. BOMBAY : THACKER & CO, 
LONDON : JAMES BAIN. 


1881. 

[All rights reserved.] 




PREFACE. 


This edition has been thoi’oughly revised and re-con- 
sidered by myself with reference to all the recent 
cases, English and Indian. In one respect, how- 
ever, it will be found to differ from its predecessors. 
The names of the Indian Cases have been inserted, 

^ith citations from the contemporaneous reports, 

• 

and a table qf all cases quoted has been added. These 
alterations, which ‘involve no ordinary amount of 
labour, are entirely due to the care and industry of 
*my friend Mr. Bardley Norton, and will, I trust, be 
found to be an improvement. I have also to express 
to him my grateful acknowledgm'ent for the trouble 
wlpch he has taken in passing the proofs through 
the Press, and in adapting the Index. to the new 
•eiJttion, and for the great accuracy with which he 
has accomplished his task. 

JOHN. D. MAYNE. 

1/ Ce«wn OmcE Row, Temi-le, 

^February 1881. 
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It may be useful to append a list of some of the principal Acts which 1 
will sDill remain in force under this section. The list does not 
profess to be exhaustive. ^ 

Abkaree, Bengal Acts ^0 of 1$71, 2 of 1876, (Bengal.) 

Bombay „ 5 of 1878, City of Bombay, 1 of 1878, ! 

(Bombay.) 

Madras •„ 19 of 1852, 3 of 1864, (Madras.) 

Animals, Cruelty to „ 1 of 1869, (Bengal.) 

Arms, „ 11 of 1878. 

Arms and Ammunition, „ 11 of 1878. 

Army, tampering with „ 14 of 1849. 

% Mutiny in Native, „ 25 of 1857. 

* „ Mutiny and Desertion in European, ser^^ing in India, Adt 11 of 
1856, 26 & 27 Viet. c. 48. 

), Mutiny and desertion. Her Majesty’s Forces. A new Act is 
^ passed each year. ^ 

Articles of War for Native Troops, Act 5 of 1869. 

Boats, Acts 4 of 1842, (Madras), 28 of 1858, 1 of 1877, (Madras.f 
Breaches of Contract, by Artificers, Acts 13 of 1859, 3 of 1863, 
(Madras.) 

British Burmah Municipal, Act 7 of 1874. 

Burmah Boundaries, Act 5 of 1 880. 

Burmah Ferries, Act 2 of 1873. 

Bnrraah Rural Police, Act 2 of 1880. 

Canals and Ferries, Act 1 of 1870, (Madras), 4 of 1878, (Madras.)' 
Cantonments, Act 3 of 1880. 

Oattje Killing, Bengal, Act 4 of 1856. 

Cattle Trespass, Act 1 of 1871. 

Census, Act 11 of 1863, (Bombay.) 

Central Provinces Municipal, Act 11 of 1873. 

Coftiit^Lights, Act 9 of 18/^9. 

Coffee Stealing Prevention Act, 8 of 1878, (Madras.) 

Coin, 16 & 17 Viet. c. 48. 

Conservancy of Towns, Acts 14 of 1856, 3 of 1864, (Bengal), 9 of 
1865, and 9 of 1867, (Madras), 3 of 1871, (Madras.) 

Contagious Diseases, Acts 14 of 1868, 6 of 1867, (Bombay.) 

Contract, breaches of. Act 13 of 1859. 

Coroners, Act 4 of 1871. 

Cqtton Frauds, Act 9 of 1863, (Bombay.) 

Court if Martial, 7 & 8 Viet. c. 18. 

Criliinal fribes, Acts 27 of 1871, 7 of 1876. 



iACOCS,* 

Crimpine, Aot 24 ol 1852.'” t'j . ai, 

Castoms. ConsbndktiM^* A#d.23,«{J^^25 of 186^, i8«^4aS6. 
of 1867, 8 of 1878. \ ‘ 


Distress, Act 1 of 1875. ^ ^ , 

Dramatic Performances, Acfc49 oL ft?6. 

East Indian Irrigation, Act 8 of 1867, (Bombay.) 

Elephants Preservation, Act 6 of 1879. 

Emigration, Acts 3 of 1863, (Bengal), 5 of 1866, (Madras), 7 of 18V W 
a^of 1876. 6 of 1877. ^ ' 

Escape from Gaol, Acts 17 of 1860, 9 of 1866, (Bengal.) 

Eunuchs, Acta 27 of 1871, 7 of 1876. 

European British Subjects, Act 22 of 1870. 

European Vagrancy, Act 9 of 1874. , 

* Acts 16 of 1863, 10 of 1871. 

ESTM AiMon; A^^ of 1^0^, i f%u ^ 

PematelKifants, Act" 8*of 1870. 

Perries, Act 2 of 1868, (Bombay), 2 of 1878, (Bombay.) 

Foreigners, Act 3 of 1864. *' 

Foreign Jurisdiction and Extradition, Act 21 of 1879, 33 & 34 View 
c. 52. 4 I. 

Foreign Recruiting Act, Act 4 of 1874. 

Forests, Act 7 of 1878. 

'Furnaces, Acts 8 of 186*2, (Bombay), 2 of 1863, (Bengal.) 

Gambling, Acts 3 of 1866, (Bombay), 2 of 1867, (Bengal.) 

„ in N. W. Provinces, Act 3 of 1867. 

Glanders and Farcy, Act 20 of 1879. ^ ^ 

Hackney Carriagep, Acts 6 of 1863, (Bombay), fruf"I866, (Bengal), 

14 •! 1879, 3 of 1879, (Madras.) 

* Howrah Bridge, Act 19 of 1871, (Bengal.) 

India, Government of, 21 & 22 Viet. c. 1 06. 

„ „ .22 & 23 Viet. c. 41. 

Indian Ports, Act 12 of 1875. 

' Inland Castoms, Act 8 of 1875. 

Insolvency, 11 Viet. c. 21. 

Irrigation Works, Act 1 of 1858, 3 of 1876, (Bengal.) 

Jails, discipline of, Acts 4 of 1862 and 2 of 1864, (Bengal.) 

Legal Practitioners, Act# 8 of 1879. 

License Act, 1 of 1878, (Bengal.) 

License Act, 3 of 1878, (Bombay), 3 of 1878, (Madras.) 

Local Funds, Act 4 of 1871, (Madras), 1 of 1878, (Madras.) 

Malabar, Mopls Outrages, Act 20 of 1859. 

Malabar, Offensive Weapons in. Act 24 of 1854, 

Marines, Royal, 23 Viet. c. 10, 28 Viet. c. 12. 

Markets and Fairs, Act 4 of 1862, (Bombay.) 

Marriages in India, 14 & 15 Viet. c. 40. Acts 25 of 1864, 3 and 15 of 
1872. • 

Martial Law, Reg, 7 of 1808. 

Merchant Shipping, 17 k 18 Viet. c. 104, 18 & 19 Viet. c. 01, 25 & 26 
Viot. c. 63, 30 & 31 Viet. o. 124, Acts 1 of 1859, 15 of 1863M3 of 
1876. 13 of 1878, 7 of 1880. ^ ^ 





^ . SPECIAL AND LOCAL ACTS. XVii . 

. ' ' 

Military Cantonments, Acts 22 of 1864, 1 of 1866, (Madras), 3 of 
1867, (Bombay.) 

Minors, Acts 21 of 1865, 14 of 1868, 9 of 1875. 

Municipal Bates, Acts 25 of 1856, 6 of 1863, 18 of 1864, and Calcutta 
Municipal Act, 4 of 1876, (Beimal), Bengal Municipal Act, 5 of 
1876, (Bengal), 9 of 1865, 2 of 4865 and 4 of 1867, (Bombay), 5 of 
1878, (Madras.) - .* 

Native Emigrants to Bnrmafa, Act 3 of 1876. 

Native Passenger Ships, Act 8 of 1876. 

Navy, Royal, 27 & 28 Viet. c. 119. 

„ Indian, Desertion from, Act 3 of 1855. 

North West Provinces and Oudb Municipalities, Act 16 of 1873. 

„ „ Villag(M.nd Road Police, Act 16 of 1873. 

Opium, Acts 23 of 1876, 1 of f878. 

Oriental Press, Act 9 of 1878, 16 of 1878. 

Panjab, Canal and Drainage, Act 30 of 1871. 
if Panjab Laws Araendmeiif, Act 12 of 1878. 

Panjab Municipalities, Act 4 of 1873. 

Panjab Murderous Offences, Act 9 of 1877. 

Panjab, Outrages in the, Act 21 of 1867. 

Paper Currency, Acts 3 of 1871, 16 of 1874. 
pMsengers in Ships, 16 & 16 Viet. c. 44. 

16 & 17 Viet. c. 84. 

„ „ Acta 1 of 1857, 21 of 1858, 2 of 1860, 8 of 1876. 

Penal Servitude, Acts 24 of 1855, 14 of 1870, 5 of 1871, 12 of 1873, 
Petty Offences, Madras, A(»ts 21 of 1839, 3 of 1842. 

Petty Sessions, Act 4 of 1866, (Bombay.) • 

Pier, Acts 5 of 1863, (Madras), 7 of 1871, (Madras.) 

Poisons, Act 8 of 1866, (Bombay.) 

Police in Bengal, Acts 6 of 1867 and 6 of 1868, (Bengal.) 

in Bombay* Acts*? & 8 of 1867, (Bombay), I of 1876, (Bombay.) 

^ „ in Calcutta, Acts 2, 4 and 8 of 1866, (Bengal.) 

„ General, Act 6 of 1861. 

„ in Madras, Acts 24 of 1859, 5 of 1865, and 8 of 1867, (Madras.) 
Ports, Acts 22 of 1855 and 19 of 1860, 1 of 1664 and 7 of 1867, 
(Madras), 3 of 1867, (Bengal.) 
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Addenda, Corrigenda, Errata. 

Pagk, 

1. Last line: before “ 1 All.,” insert Empress v. Mnlna ; before 
“2 Cal.,” insert Empress v. Diljonr. 

4. After fourth paragraph, insert: Cases arising between the 
authorities in British and Portugese India will now 
be dealt with wider the provisions of the Portugese 
Treaty, Act I.V of 1880. 

„ 3rd line from bottom, before “ 3 Bom.,” insert Empress v, 
Dossaji. 

t>. Line 14 ; before K) Bom.,^' insert R. r. Pirtai. 

„ „ 19; before “ 4 Bom.,” insert R. v. Bechar. 

„ „ 19 ; before ” 1 Mad.,” insert R. 'V. Adivvgadu. 

„ „ 19; before ” 1 Bom.,” insert R. Lakbya. 

„ 20; before “ 29 L.J.,” insert in the General Iron Screw 

• Collier Co. v. Schumanns. 

12. „ 33 ; for “ Act XI of 1872,” read XXI of 1879.' 

„ ,, 41 ; for “ c. 19,” read c. 91. 

15. „ 21 ; after ** X of 1841,” insert (Ship Register). 

„ „ 25; after “ Cr. P. C.,” insert (Act XXV of 1861). 

„ „ 27; after “ V of 1861,” insert (General Police). 

18. „ 25; Before Act III of 1873, deZe “Madras,” and after 

• 1873, put (Civil Courts). 

23. Between the two paragraphs which follow § 30, write “ Com- 
mentary.” 

29, Line 21 ; after “ s. 34,” insert Cr. Pro. Code Amendment. 

32. „ 6 ; for “ nomine,” read nomine. 

35. „ 21; after “ s. 34,” insert Cr, Pro. Code Amendment. 

36. * „ 29; aftftr “ 1859,” insert (Madras Police). 

44. „ 29 ; between “ B. A.,” insert L.R. 

45. „ ^36; after “ 51,” insert, S.O. Weir, 45. 

77. • At end of last paragraph to Commentary on § 90, put full 
stop instead of comma. 

88. In note to § 104, read 84 for 34. 

122. Last line but one, after “ 379,” insert Cr. Pro. Code. 

L35. . After second paragraph add ; “ But no sanction is required 
for the prosecution of a Police Patel in Bombay, 
in consequence of the change in his position made 
by recent local legislation. Empress^ v, Bhaewan 
Devraj, 4 Bom., 357.” 
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A.DDENDA, CORRTGKNDA, ERRATA. 


Page. 

136. Line 27 ; for “ Magistrate,” read Magistrates. 

143. After fourth paragraph add, “ The words “ at any time” do 
not authorize the giving of a sanction after the trial 
and oonviotioii the accused. Nor is the refusal 
to sanction a prosecution under the mistaken idea 
that no sanction is necessary equivalent to a 
sanotion. (Empress v. Sabsukh, 2 All., 533).” 

146. Line 30; after “Crim. P. C.,” insert, Act XXV of 1861 ; see 
s. 396, Act X of 1872, present Criminal Code. 

148. „ 29; after “435,” insert, ante p. 147. 

153. „ 34 ; after “ 1870,” insert, (Court Fees) and after “ 1873,” 

insert (Repealing Act.) 

156. Head note : for “ Assistant,” read Resistance. 

166. Line 9 ; after “ 41,” insert, as is a false statement on oath 
before a Police Patel acting under § 13 of Bombay 
Act VIII of 1867 (Village Police,) Empress v, 
Irbasapa, 4 Bom,. 479. 

173. „ 46; (icZe“L. R.” 

174. „ 10; after “the” insert “old.” 

„ ,>11; after “P. C.,” insert § 472 of Act X of 1872, the 

present Criminal Code. 

178. „ 6; after “ 19,” insert, acc. Empress v. Kishna, 2 All., 

713. 

202. „ 1 ; after “ 1870,” insert Penal Code Amend. 

„ „ 33 ; after “ s. 8,” insert do. do. 

235. Third line from bottom, for read “swp.” 

246. Fifth line from bottom, after “ Cr., insert Pro. Code. 

249. ., 24; for “ 1857,” read 1875. 

254. „ 2 ; after “ 77,” add, Empress v. Fox, 2 All., 522, post 

p. 270 ; Empress Gonesh Dooley, 5 Cal., 351, 
antOf p. 252. 

266. „ 33 ; dele “ was ruled,” and insert “fjave their coiisent.” 

268. „ 13; after “ Suth.,” dele “ S.C.” and insert Sp. 

269. „ 53; add, Empress v. Gonesh Dooley, 5 Cal., 351, ante, 

p. 252. * • 

270. „ 27 ; add, acc. Empress v. O’Brien, ib., 766. 

304. After § 370, write “ Commentary” and add, “ A person who 
sold a girl under 1 1 years of age for value to a third 
person who intended, to the knowledge of the 
vendor, to marry the girl himself, was held not to 
have committed an offence under this section. 
Empress v. Ram Kuar, 2 All., 723 (P. B).,* over- 
ruling R. V. Mirza Sikundur, N. W. P.vl87ii p. 146. 
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Page. 

305. After the second paragraph add, “ Where certain persons, 
falsely representing that a minor girl of low caste 
was a member of a higher caste, induced a member 
of such higher c^te to take her in marriage, and 
to pay money for her, in the full belief that such 
representation was true, it was held that no offence 
had been committed under this, or the following, 
section. Empress a?. Sri Lai, 2 All., 694.*^ 

347. Third line from bottom ; after “ deputy,'" add, Cr. Pro. Code, 
§ 326 and Act X of 1875, § 119, (H. C. Grim. Pro.) 

366. Last line ; after “ XIX,"' add, re Gobind Prasad, 2 All., 465. 

374. Third line of side-note fe § 456, for “ of,” read “ or.” 

375. Line 4 ; after “488,” Asert, ace. Empress -y.Ajudhia, 2 All., 

644. 

387. Tenth line from bottom; after “512,” add, Massam v. 
Thorley’d^Cattle Food Co., 14 Ch. D. 748. 

400. Line 28 ; after “127,” insert, Government of Bombay r. 
Ganga, 4 Bom., 330. 



NOTE. 


These few additional cases — cited from numbers of the 

Indian Law Reports which arrived after the body of the 

book had gone to press — shSiild be noted in the places 

referred to. 

Page. 

152. To tlie eiidoC the third paragraph, add : “ See R. v. Ranitahul, 
5 Suth. Cr. 65 ; Empress v. Kherode, 5 Cal., 717. ’ 

i7*>. Alter second paragraph, add : “A Magistrate ought not to 
try under this section sf*charge which falls properly 
under Section 471, and irf triable exclusively by a Ses- 
sions Judge. Empress v. Kherode, 5 Cal., 717.” 

268. After the third paragraph, add : “ For instances, after a finding 
of murder, of a commatation*of sentence from that of 
death to that of transportation for life, see Empress 
V. Chattar, 2 AIL, 33. There ; L, 0, K and I) had 
conspired to kill S. L and C struck S on the head 
■with a lathi. S fell, and while on the ground, was 
also struck by K and D. Pearso?^ and JJ ^ 

dissentiente, Stiuirtt C. J., held that as K and D did not 
commence the attack, and it was doubtful if S was 
not dead when struck by K and D, a sentence on 
these two of transportatiop for life would be suf- 
ficient. So, also, la Empress v. Coopon, (1st Criminal 
Sessions, 8th February 1881) Innes, J. himself agree- 
ing with the majority of six to three of a panel in its 
verdict of murder, commuted the sentence to one 
of transportation for life, on .the ground that th^ 
verdict was not unanimous.” 

'578. After the second paragraph of the commentary to Section 
464, add: “Nor does the falsification of a record 
made in order to conceal a previous act of negligence 
nob amounting to fraud, fall within this section, or 
Section 463. Empress v. Shankar, 4 Bom., 657.” ^ 

404. Ill the fourth line of the Commentary to Section 497, after 
1 Wyra. Circ., 3, add : “ S. C. 4 Suth. Cr. let. 10 ; 
R. V. Smith, 4 ib. cr. 31.” And in the last line to that 
Commentary, after 17 Suth. cr. 5, add : “ oVer-ywled 
by Empress v, Pitambar, 5 Cal., 566, which follows the 
ruling in the cases cited above.” 

408. To the last line of the 8th paragraph, add: “over-ruled by 
Empress v, Pitambar, 5 Cal., 566, see ante p. 404.”, 

471. To the eighth line, after s. 116, add ; ** See Emp'Vess v. Roahun, 
5 Cal., 768.” 



ACT No. XLV OF 1860. 


Passed by the Legislative Cohncil op India. 

(Received the assent of the Governor-General on the 
6th October, 1860.J 


THE INDIAN PENAL CODE. 


CHAPTER I. 


Whebeas it is expedient to provide a General Penal 
Code for British India ; It is enacted 
as follows : — 


Preamble. 


1 . This Act shall be called The Indian Penal 
*T n fl f f Code, and shall take effect on and from 
ofo^Sjnofthe the Ist day of May, 1861, throughout 
the whole of the Territories which are 
or may become ve*sted in Her Majesty by the 
Statute 21 and 22 Victoria, Chapter 106, entitled 
“ An Act for the better Government of India,” 
eeicept the Settlement of Prince of Wales’ Island, 
•Singapore, and Malacca. 

Now extended to that Settlement by Act V of 1867. 


2. Every person shall be liable to punishment 
under this Code and not otherwise, 
^OT every act or omission contrary to 
tod mthin the said ^he pi'ovisions thereof, of which he 
’ . shall be ^ilty within the said Terri- 
tories on or after the said 1st day of May, 1861. 


Commentary. 


This date was by Act VI of 1861 altered *to the Ist day of January, 
1862, and every part of the Code in which the 1st day of May, 1861, 
is mentioned, is •to be construed as if the words **tbe 1st day of 
January, 1862,” had been used instead. 

Offeimes committed before the let January 1862 are still punish- 
able ufider old Regulations, (1 All. 599. See 2 Cal. 225.) 
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3 . Any person liable, by any law passed by the 
Governor-General of India in Council, 
offMoie'* to be tried for an offence committed 

whichby°”aw may beyond the limits of the said Terri- 
be tried mfchin the tories, shall be dealt with according 
Territories. to the provisions of this Code for any 

act committed beyond the said Territories, in the 
same manner as if such act had been committed 
within the said Territories. 


Punishment of 
offences commit- 
ted by a servant of 
the Queen within 
a Foreign allied 
State. 


4 . Every servant of the, Queen shall be subject 
to punishment under this Code for 
every act or omission contrary to the 
provisions thereof, of which he, whilst 
in such service, s“hall be guilty on or 
after the said 1st day of May, 1861, 
within the dominions of any Prince or State in 
alliance with the Queen, by virtue of any treaty or 
engagement heretofore entered into with the Bast 
India Company, or which may have been or may 
hereafter be made in the name pf the Queen by any 
G overnment •of India. 


Commentary. 

The object of this Chapter is to substitute the Penal Code for the 
existing Criminal law of India. That law, however, is not repeal'd 
except by implication, and in cases to which the provisions of this 
Code apply. The frame of this danse is thus explained by the Com- 
missioners in their Second Report, 1847, §§ 536-538. 

“We do not advise the general repeal of the Penal Laws now existing in 
the territories for which we have recommended the enactment of tho Code. 
We think it will bo more expedient to provide only that no man shall be tried 
or punished (except by a Court Martial) for any acts which constitn^e any 
offence defined in tho Code, otherwise than according to its provisions. It is 
possible that a few actions which are punishable by some existing law, and 
which the Legislature would not desire to exempt, may have been omitted from 
tho Code. And, in addition to this consideration, it appears to n^ that actions 
which have been made penal on special temporary grounds, ought uoi to be 
included in a general Penal Code intended to take its place amongst the 
permanent institutions of the country.” 

Tho object is carried out as regards offences committed within the 
territories by s. 2, which is explicit enough. 

With regard to offences committed beyond thpee territories the Code 
is less clear. Section 3 enacts that where a person might, by virtue of 
any Act of the Legislative Council of Caloutta, be tried in British India 
for an offence committed out of British India, he is to be d^lt iijrith 
according to this Cpdc. Section 4 contains a similar provision as to 
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Bcrvants of the Queen who commit offences within the dominions of 
allied Princes. But neither of these sections covers an equally im- 
portant class of cases, that, namely, of persons who are not servants of 
the Queen, and who are triable in British India, not by virtue of any 
Act of the Legislative Council, but under Acts of Parliament. These 
would seem to be still left under th^e old law, which would in general 
be the English Criminal Law. On the other hand by s. 40 of 
Chapter II, the word “ offence” is made to denote “ a thing made 
punishable by this Code,” except in certain special cases therein 
referred to. It seems difficult to understand why the restrictive 
words “ by virtue of any Act of the Legislative Council of Calcutta” 
were introduced. 

I shall now point out the layr which governs the trial of offences 
committed beyond the limits o^f*British India. 

Offences committed beyond the limits of British India may either 
be tried in India, or the offender may be given up for trial in the 
country where his crime vyis committed. 

Cases of the latter class will now be disposed of under the Foreign 
Jurisdiction and ExtradiDion Act XX I of 1879. It seems to contem- 
plate two distinct cases. First, where the offence has been com- 
mitted in any of those States specially connected with India, in 
wh^h the Governor- General in Council has a power and juris- 
difition which is exercised by a Political Agent (s. 3). Secondly, 
where the offence is committed in some State where there is no 
such Indian Jurisdiction, or in some other part of Her Majesty’s 
Dominions. , 

First . — When an offence has been committed, or is supposed to have been 
committed^ in any State against the law of such State by a person nob being an 
European British subject, and such person ©scapes into, or is in British India, 
the Political Agent for such State may issue a warrant for his arrest and delivery 
at a place in such State, a\^d to a. person to be named in the warrant, if such 
Political Agent thinks that the offence is one which ought to he enquired into 
>n such State, and if the act, said to have been done, would, if done in British 
India, have constituted an offence against any of the sections of the Indian 
Penal Code mentioned in the second Schedule hereto, or under any other 
section of the said Code, or any other law, which may from time to time be 
specified by the Governor-General in Council by a notification in the Gazette.” 
( 8 . 11 .) 

The "sections mentioned in the second Schedule are the following ; 
206 and 208 (frauds upon creditors) ; 224 (resistance to arrest) ; 
230 to 263 both inclusive (coin) ; 299—304 (homicide) ; 307 (attempt 
to murder)^ 310, 311 (Thugs); 312—317 (injuries to infants); 
323— (hurt); 347, 348 (wrongful confinement); 360—373 (kid- 
napping) j 375—377 (rape and unnatural offences) ; 378 — 414 
(offences against property) ; 435 — 440 (mischief) ; 443 — 446 (house- 
trespass) ; 464—468 (forgery) ; 471—477* (frauds in regard to 
documents.) 

“ Such warrant mfty be directed to the Magistrate of any district in which 
the aoonsed person is believed to be, and shall be executed in the manner pro- 
vided J>y the law for the time being in force with reference to the execution of 
warrantsjeand the accused jperson, when arrested, shall be forwarded to the 
place anadelivired to the officer named in the warrant.” (s. 12.) 
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“ Such Political Ageut may either dispose of the case himself, or if he is 
generally or specially directed to do so by the Governor* General in Council, or 
by the Governor in Council of Fort St. George or of Bombay, may give over 
the person so forwarded, whether he bo a Native Indian subject of Her 
Majesty or not, to be tried by the ordinary Courts of the State in which the 
c^ence was committed.** (s. 13.) ^ 

It will be observed that the Political Agent is nob authorised to 
demand the extradition of an European British subject. He must 
apparently be dealt with in India under s. 9. 

Secondly . — " Whenever a requisition is made to the Governor-General in 
Council or any Local Government by or by the authority of the persons for the 
time being administering the Executive Government of any part of the domi- 
nions of Her Majesty, or the territory of any Foreign Prince or State, that any 
person accused of having committed an offence in such dominions or territory 
should be given up, the Governor-General fn Council or such Local Government 
as the case may be, may issue an order to auy Magistrate, who would have had 

i *nrisdiction to enquire into tho offence, if it had been committed within his 
ocal jurisdiction, directing him to enquire into tho truth of such accusation. 
The Magistrate so directed shall issue a summons or warrant for the arrest of 
such person, according as the offence named j'ppears to bo one for which a 
summons or warrant would ordinarily issue; and shall enquire into tho truth , 
of such accusation ; and shall report thereon to the Government by which he 
was directed^ to hold such enquiry. If, upon receipt of such report, such 
Government is of opinion that tho accused person ought to ho given up to the 
persons making such requisition, it may issue a warrant for the custody and 
removal of such accused person, and for his delivery at a place and to a person 
to bo named in such warrant.** (s. 14.) ' 

It is to be remarked that this section contains no limitation as to 
the person who may be delivered up, or the offence in respect of 
which he may be demanded. When once given up, he is absolutely 
at the disposal of the Government to which he is surrendered. 

The Extradition Act, 1870 (33 & 34 Viet. c. 52) is in terms only 
applicable to the United Kingdom, but s. 17 provides that it may be 
extended to any British possession (s. 26) by order in Council, sjijd 
the extending order may either suspend any existing law on the 
subject which prevails in such possession or may direct that such 
law shall have effect as part of the Extradition Act, either with or ' 
without alteration, (s. 18.) 

This Act and the Amending Act (36 & 37 Viet. c. 60, s. 4) contain 
provisions which practically make all warrants, deposibions, or^ifiirm- 
ations prove themselves, if purporting to be issued by the authori- 
ties of the country which demands the offender, and to be signed 
by a Judge, Magistrate or officer of the foreign State, whose signa- 
ture is either proved by oath, or authenticated by an •officis^ seal, 
of which all Courts are to take notice, (s. 15). The Indian Evidence 
Act (s. 82), enables similar documents to be proved in the same way, 
if produced in India. By s. 33 of the Indian Evidence Act deposi- 
tions of witnesses wha have been examined in presence of the 
accused in the country where he was committed for trial, but who 
cannot be compelled to attend in the country where he is actually 
tried may be used against him at bis trial. (3 Bom. 334.) 

As regards the trial in India of offences committed out f)f India, 
it must be remembered that the Indian Courts are esseiiiall^ Courts 
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of local jurisdiction, and Lave no power to try any person for a crime 
committed out of India, unless by some special provision authorising 
them to do so. Where such a crime has been committed, and the 
offender is in India, it is necessary to enquire; first, whether he is 
triable at all ; secondly, if so, by what Court ; thirdly, what law is to 
be applied to ascertain his offence^; and lastly^ how is the penalty 
for that offence to be determined. 

First. — As a general rule no Municipal tribunal has jurisdiction 
over a foreigner in respect of an offence committed in a foreign State. 
And it makes no difference tViat his crime takes effect, or has a con- 
tinuing operation within the Municipal limits. Accordingly where a 
subject of the Kolhapur State, which is foreign territory, instigated 
in that State a murder which was committed in Satara, it was 
held that his conviction in Stifcara must be anmilled. (10 Bom. 
H. 0. 356). And so it has been held that notwithstanding the provi- 
sions of the Grim. P. C. (ss. 66 Ulus, b and 67 Ulus. /.), a foreigner 
who was found in possession of stolen property in India could not 
be tried, if the theft or guilty receipt had taken place out of India. 
,(4 Bom. H. C. Or. 38 ; 1 ilad. 171 ; 1 Bom. 50). A foreign vessel is 
part of the State to which it belongs. Therefore, where a blow was 
inflicted by one foreigner upon another foreigner on board a foreign 
vessel on the high seas .* it was held that the English Court bad no 
jurisdiction, though the death occurred, and the prisoner was in 
ci^stody within its limits. (Reg. v. Lewis, 26 L. J.M.0. 104 ; D. & B. 182.) 
But where a foreign vessel actually comes within the territorial 
limits of another State, as for instance, by entering a harbour or a 
river, it loses its foreign territorial character, and becomes subject 
to the jurisdiction of the Sl^te which it enters, unless it is a ship of 
war. In the latter case, by international usage, it retains its foreign 
character. (Reg. v. Keyu, 2 Q.B.D. 90, 2 Ex. D. 63 ; 1 Phill. Int. L. 366.) 
In no case does the protection given to foreigners or foreign ships 
apply to piracy, because a pirate is the common enemy of mankind, 
sets his own nationality at defiance, just as much as he does that 
pf other States. 

Till lately it was generally laid down and assumed, that for all 
purposes of criminal law the juinsdiction of every State extended to 
a distance of three miles from its own shore. This doctrine, how- 
ever, underwent an elaborate discussion in the case of Reg. v, Keyn 
(uh, 8up»), where the commander of a foreign ship, which had run 
down* a British ship within three miles of the English Coast, and 
thereby caused the death of a passenger, was indicted for man- 
slaughter. The majority of the Judges held that the Central 
Criminal Ceurt had no jurisdiction over the act complained of. The 
doubft* caused by this decision, and still more by the reasoning of 
many of the learned Judges, led to the passing of the Territorial 
Waters Jurisdiction Act, 1878, (41 & 42 Viet. c. 73). 

If provides by s. 2, that * 

“ An offence committed by a person, whether he is or is not a subject of 
Her Majesty, on the open sea within the territorial waters of Her Majesty’s 
Dominions, is an offence within the jurisdiction of the Admiral, although it 
may«have been committed on board, or by means of a foreign snip, and the 
person jlho committed such offence maybe arrested, tried and punished accord- 
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Proceedings in India for the trial of any person who is not a 
subject of Her Majesty, and who is charged with any such ofiience as 
is declared by this Act to be within the jurisdiction of the Admiral, 
shall not be instituted in India except with the leave of the Governor- 
General or Governor of any Presidency, and on his certificate that 
it is expedient that such proceedings should be instituted, (s. 3). 

The jurisdiction of the Admiral in the above sections includes all 
Admiralty jurisdiction described as such in any Act of Parliament 
referring to India. And for the purpose of arresting a person 
charged with an offence triable under tin's Act, the territorial waters 
adjacent to any part of India are to be deemed within the jurisdiction 
of any Judge, Magistrate, or other officer who is authorised to issue 
warrants for arresting, or to arrest persons charged with committing 
offences within his jurisdiction, (s.**^). 

For the purposes of this Act the open sea within the territorial 
waters of Her Majesty’s dominions is to include any part of the open 
sea within one marine league of the coast measured from low water 
mark. But the offences triable by virtiio*^of this Act are limited to, 
acts, neglects or defaults such as would, if committed within the 
body of a county in England, be punishable on indictment according 
to the law of England for the time being in force, (s. 7). 

As regards those who are within British jurisdiction, nume] 5 jou 8 
enactments apply. One is s. 4 of the Penal Code, as to which it* is 
only necessary to refer to s. 14, which defines the words “ Servant of 
the Queen,” This provision is extended by Act XXI of 1879, s. 9, 
which declares that “when a European British subject commits an 
offence in the dominions of a Prince or State in India in alliance 
with Her Majesty, or when a Hative Indian subject of Her Majesty 
commits au offence at any place beyond the limits of British India, 
ha may be dealt with, in respect of such offence, as if it had been 
committed at any place within British Indm at which he may Jbe 
found.” But where the offence was committed in a Native State 
which possesses a Political Agent, he must certify that the offence* 
is one which ought to be tried in India. Any proceedings taken 
thereupon will be a bar to proceedings for the same offence in the 
Native State. 

A further and special provision is contained in the Slave-Trade 
Act (39 & 40 Viet. c. 40, s. 1) which makes the commission, or abet- 
ment, of offences under ss. 367 — 370 and 371 of the Indian Penal 
Code, punishable in the same way as if they had been committed in 
any place in British India within which the offender may be found, 
provided he was a subject of Her Majesty, or of any allied*ftidiaa 
Prince, even though the offence itself was committed on the high 
seas or in any part of Asia or Africa specified by order of Council. 
(3 Bom. 334) Special powers of issuing commissions to obtain 
evidence are given to the High Courts under s. 3. 

Another wide class of jurisdiction over offences ^committed out of 
India is the Admiralty jurisdiction possessed by the High Courts. 
It was originally conferred upon the Supreme Courts by t^eirVes- 
pective Charters, and by 33 Geo. Ill, c. 62, s. 166,andii33 (Itio. Ill, 
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c. 155, s. 110, and was continued to the High Courts by 24 & 25 
Viet c. 104, s. 9, and by ss. 32 & 33 of the Letters Patent of 1865. 
The effect of these Statutes is to confer upon those Courts the same 
jurisdiction as is possessed by the Admiralty Court of England in 
respect of all offences, committed in all places, and by all persons 
over whom that Court would have Ifkd jurisdiction. 

Admiralty jurisdiction is entirely confined to the water. No 
crime committed on land comes within its cognizance. It applies 
in the following instances ^ — 

1. To all subjects of the Queen who commit any offence upon the 
high seas, or in any port, creek or river, of a tidal character, which 
may be considered as merely %n extension of the sea. Where an 
English sailor was charged wifh stealing tea out of a vessel which 
lay in the river at Wampu in China, twenty or thirty miles from 
sea, it was held that the Central Criminal Court in London, which 
exercises Admiralty functions, had jurisdiction over the offence, 
though no evidence was offeifed to show whether the tide flowed where 
•the vessel lay ; The place being one where great ships go.” (II. r. 
Allen, 1 Mood. C.C. 494; Reg. v. Bruce, 2 Leach, 1,098.) And so 
Wood, Y.C., said (29 L.J. Ch. 879) “There cannot be any doubt or 
question that directly low water mark is passed, a vessel is on the 
high seas.” (See too the Eclip.se, 31 L.J. Adm. 201.) 

Bnt Admiralty jurisdiction only exists where the ordinary Crimi- 
nal Courts have no jurisdiction. Therefore they, and not the Admi- 
ralty Court, have jurisdiction when the offence is committed in 
rivers, or arras, or creeks cfl the sea within the bodies of counties, 
though within the flux and reflux of the sea ; as for 'instance, in the 
Bristol Channel. (Reg. v. Cunningham, 28 L.J.M.C. 66; 1 Bell, 
0.0. 72.) 

2? . To all persons, wliether subjects or foreigners, who commit 
any offence, on board a British ship, or a ship lawfully in British 
ipossession, as for instance, a prize of war, when such vessel is on 
the high seas, or in any tidal port, creek, or river. (Reg. v. Serva, 
2 C. & K. 53 ; 1 Phill. Int. L. 377.) 

In a recent case, (Reg. v. Anderson, 1 L.R.C.C. 161) an American 
citizen*waB indicted at the Central Criminal Court for a murder, 
committed by him on a British vessel in which he was serving, and 
which at the time was in the river Garonne, 90 miles frtWtt the sea, 
and of course in the heart of Prance. It was held that he was liable 
to the 1^.^miralty jurisdiction at common law, independently of the 
provisions of the Merchant Shipping Act, s. 267. (Vide post p. 10.) 
The Court treated it as perfectly plain that the place where the ship 
lay was within Admiralty jurisdiction being “ in a navigable river, 
in a broad part of it below all bridges, and at a point where the tide 
ebbs add flows, an^ where great ships lie and hover.” (p. 167, of 
the report). As to the nationality of the prisoner that was imma- 
terial, since as long as he was on a British ship, he was on British 
territory^ under the protection of, and bound to render obedience to 
British laws. # (See Marshall v, Murgatroyd, 6 L,B.Q.B. 31.) 
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But where a foreigner is illegally, and against his own consent, in 
custody on board of a British ship, or is in custody, however legally, 
merely by virtue of superior force, as in the case of a prisoner of war, 
no acts done by him, merely for the purpose of effecting his escape, 
are criminal offences. This point was very much argued in the case 
of Beg. V. Serva, (2 C. & K. 53) where the prisoners were captured as 
slavers, and rose upon the crew of the British cruiser. The point 
was not decided, however, as the Court acquitted them on the ground 
that as the ship in Which the killing took place was not shown by 
law to have been a British ship, the Court had no jurisdiction. Baron 
Alderson's inclination seemed to be against the right of the prisoners 
to slay their captors. In one place he said : — 

“ If these persons had boon broupfht on board ‘ The Wasp,* and had there 
conspired to kill the English and had^done so, would not that have been 
murder ?’* (2 C. & K. 64) ; and in another^place he observed — 

If a prisoner of war killed the captain who carried him on board his ship, 
would he not bo triable here ? — and yet, he does not come on board volun- 
tarily.’* (Ihid. 69, and see arguments, pp. 76, 89, 93, 95.) 

The question, however, is now settled, as I have stated the law to be 
above, by the decision in Beg. v, Sattler, D. & B, 539; 27 L.J.M.O. 
50. There, a criminal who had been arrested in Hamburgh, and was 
in irons on board an English steamer, shot the officer, who afterwards 
died of his wound. Lord Campbell, C. J. during the arguments of 
the case said — 

“ If a prisoner of war who had not given his parol, killed a sentinel in trying 
to escape, it would not be murdCr.** 

In giving the judgment of the full Court, (fourteen Judges, 
among whom the heads of the thre^ Courts were present) he said — 

‘ Here a crime is committed by the prisoner on board an English ship on the 
high seas, which would have been murder if the killing had been by an English- 
man in an English country ; and wo are of opinion that .under those circum- 
stances, whether the capture at Hamburgh, and the subsequent detention >i^ere 
lawful or unlawful, the prisoner was guilty of murder, and of an offence against 
the laws of England ; for he was in an English ship, part of the territory of 
England, entitled to the protection of the English law, and he owed obedience 
to that law ; and ho committed the crime of murder — ^that is to say, he shot the 
officer, not with the view of obtaining his liberation, but from revenge and 
malice prepense.* (D, & B. 547.) 

In the case of Attorney-General for Hong Kong v. Kwok-A-Sing, 
the prisoner was one of a number of Chinese coolies who, while on 
a voyage from China to Peru in a French emigrant ship, killed the 
captain and several of the crew and took the ship ba^k to China. 
The Chief J ustice of Hong Kong released the prisoner on habeas 
corpus on the ground, inter alia, that the ship was a slave ship, and 
that the coolies were justified in killing the captain and crew 
for the purpose of obtaining their liberty. This finding was re- 
versed on appeal by the Judicial Committee. Their Lordships said, 

“ There was evidence from which it might be inferred that some of the coolies 
had, by fraud or by threats on the part of other Chinese, been induced to go to 
the barracoon and embark on board the ship against their will. They appear, 
however, all to have professed to the Portuguese authorities at Maoap that they 
were willing emigrants ; and there was, in their Lordships’ opimon, ncr sufficient 
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evidence upon the depositions that either the Portuguese authorities at Macao, 
or the French captain or crew, were any parties to compelling any of the coolies 
to leave China against their will/* 

The Committee were accordingly of opinion that the offences com- 
mitted by the prisoner, assuming the evidence to be true, were those 
of murder under the French municipal law, and -pirhcy jure gentiu^n, 
(5 L.R.RO. 180, 109.) ’ * 

The mere fact that the ship has a certificate of registry as a Bri- 
tish ship is prhnd facie evidence that she is such. But the presump- 
tion may be rebutted, as, for instance, by showing that her owner 
was an alien. (Reg. v. Bjornson, 34 L.J.M.C. 180.) Ou the other 
hand, a ship may be shown by evidence to be a British ship, though 
she is not registered as such. (Reg. v. Sven Seberg, 1 L.R.O.C. 264.) 

3. All cases of piracy, by v^lTomsoever and wherever committed, 
are within Admiralty jurisdiction, for pirates are common enemies, 
and may be tried whenever they are found : (1 Phill. Iiit. L. 379.) 

“Piracy, is an assault upon vessels navigated on the high seas, committed 
aninio furandi, whether the tobhery or depredation be effected or not, and 
' whether or not it bo accompanied by murder or personal violence.*’ — Ihid. 

And so in the case of Kwok-A-Sing, the Judicial Committee cited 
with approval the language of Sir Charles Hedges, who says, 
“ Piracy is only a sea term for robbery ; piracy being a robbery 
wj^kin the jurisdiction of the Admiralty.” (5 L.R.P.C, 199.) 

And ^here the ships were not seized upon the high seas, but were 
carried away and navigated by the very persons who originally 
seized them. Dr. Lushington laid it down, that the possession at 
sea was a piratical possession, and the carrying a^way the ships on 
the high seas were piratical acts. (Case of the iJlagellan Pirates, 
1 Phill, Int. L. 39l.) So also it is piracy, where persons who have 
lawfully entered a ship as passengers, crew, or otherwise, afterwards 
feloniously carry jand sail away witli the ship itself, or take away any 
merchandise, or goods, tackle, apparel, or furniture out of it, thereby 
putting the Master of sucli ship and bis company in fear. (Per Sir 
Leoline Jenkins, 1 Phill. Int. L. 384.) 

Till lately the Mofussil Courts have had no similar jurisdiction. 
Now by the combined effect of 12 & 13 Yict. c. 96 and 23 & 24 Yict. 
c. 88, 8. 1, it is enacted : 

“ That if any person in British India shall be charged with the commission of 
any treason, piracy, felony, robbery, murder, conspiracy, or other offence, of 
what nature soever, committed upon the sea, or in any haven, river, creek, or 
place whore the Admiral has power, authority, or jurisdiction, or if any person 
charge^ yith \he commission of any such offence upon the sea, or in any such 
haven, river, creek, or phice, shall be brought for trial to British India, then and 
in every such case all Magistrates, Justices of the Peace, public prosecutors, 
juries, judges, Courts, public officers, and other persons in India shall have and 
exercise the same jurisdiction and authorities for inquiring of, trying, hearing, 
determining, and adjudging such offences, and they are hereby respectively 
authorised, empowered, and required to institute and carry ou all such proceed- 
ings for the bringingtof such person so charged as aforesaid to trial, and for and 
auxiliary to and cousequeut upon the trial of any such porsou for any pch 
offenqe wherewith ho may be charged as aforesaid, as by the law of .British 
India wo||ld and ought to have been had and exercised, or instituted and carried 
on by tkem reijpectively if such offence had been committed, and such person 

2 
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had been charged with having committed the same, upon any waters situate 
within the limits of British India, and within the limits of the local jurisdiction 
of the Courts of Criminal Justice.*’ (And see Cr. P. 0., s. 157, ^nte p. 4.) 

* ‘ Provided always, that if any person shall be convicted before any such Court 
of any such ofPence, such person so convicted shall be subject and liable to, and 
shall suffer all such and the same pains, penalties and forfeitures as by any law 
or laws now in force persons convicted of the same respectively would be subject 
and' liable to, in case such offence had been committed, and were inquired of, 
tried, heard, determined and adjudged in England, any law, statute or usage to 
the contrary notwithstanding.** (12 & 13 Viet. c. 96, ss. 1, 2.) 

Further provisions of a sinrilar character are contained in the 
Merchant Shipping Act, and the subsequent amending Acts. 

By the Merchant Shipping Act, 17 & 18 Viet. c. 104, s. 267, 

All offences against property or persopocommitted in or at any place ashore 
or afloat out of Her Majesty’s Dominions (^ee s. 2) by 'any Master, Seaman, or 
Apprentice, who at the time when the offence is committed is, or within three 
months previously has been, employed in any British Ship, shall be deemed to 
be offences of the same nature respectively, and be liable to the same punish* 
ment respectively, and be enquired of, heard, tried, and determined, and 
adjudged in the same manner, and by the same Courts, and in the same places,, 
as if such offences had been committed within the jurisdiction of the Admiralty 
of England ; and the costs and expenses of the prosecution of any such offence 
may he directed to be paid as in the case of costs and expenses of prosecutions 
for offences committed within the jurisdiction of the Admiralty of England.” 
(See as to such costs, 7 Geo. IV, c. 64, s. 27, and 7 & 8 Viet. c. 2, s. 1.) 

Complaints of offences coming under the above section may* be 
enquired into on oath by any British Consular Officer, who may 
thereupon send the offender in custody “ to the United Kingdom, 
or to any British possession in which there is a Court capable of 
taking cognizance of the offence, in any ship belonging to Her 
Majesty or to any of Her subjects, to be there proceeded with 
according to law.” The master of the ship “ shall ou his ship’s 
arrival iu the United Kingdom, or in such British possession as 
aforesaid, give every offender so committed to his charge into the 
custody of setme Police Officer or Constable, who shall take the 
offender before a Justice of the Peace or other Magistrate empowered 
by law to deal with the matter, and such Justice or Magistrate 
sWl deal with the matter as in cases of offences committed 
on the high seas.” The expense of imprisoning the offender, and of 
conveying him and his witnesses to the place of trial shall be part 
of the costs of prosecution, or be paid as costs incurred on s^ccount 
of seafaring subjects of Her Majesty left in distress in foreign parts, 
(s. 268. See as to last clause, ss. 211-213.) See as to the admissibility 
of depositions where the witness is not producible, s. 270. 

• 

In a 1 ‘ecent case it was intimated by the Judges that UbSs Act 
would apply to an American citizen, who was serving on a British 
ship, at the time the offence was committed. It was not, however, 
necessary to decide the ,,point, as the jurisdiction at common law 
was made out. (Beg. v. Anderson, 1 L.B.G.G. 161.) 

This statute only applies to Masters, Seamen add Apprentices on 
British ships. But it applies in the case of a Ship which is in fact a 
British ship, though it is not registered under the Merchant Ship* 
ping Act. (Beg. v. Sven Soberg, 1 L.B.G.C. 264.) ^ • 
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Stafc. 18 & 19 Viet. c. 91, s. 21, provides that 

“ If any person being a British subject, charged with having committed any 
crime or offence on board any British ship on the high seas, or in any foreign 
port or harbour, or if any person not being a British subject, charged with 
having committed any crime or offence#on board any British ship on the high 
seas, is found within the jurisdiction of any Court of Justice in Her ]\^ajcsty*s 
dominions which would have had cognizance of such crime or offence, if com- 
mitted within the limits of its ordinary jurisdiction, such Court shall have juris- 
diction to hear and try the case as if such crime or offence had been committed 
within such limits. Provided that nothing contained in this section shall be 
construed to alter or interfere with the Act 12 & 18 Viet. c. 96.*' (See its 
provisions, p. 9.) 

This Statute is to be taken as part of the Merchant Shipping Act, 
1854 (17 & 18 Viet. c. 104) by 2 of which it is provided that “ Her 
Majesty's Dominions" includes all territories (then) under the 
Government of the E. I. Company. 

First : — The first question upon this Act is as to the meaning of the 
words “ British subject." ^These words have got two perfectly distinct 
meanings. One is a person who owes allegiance to the British Crown, 
by birth or naturalization. (Reg. v. Manning, 2 C. & K. 900.) The 
other is a person who by reason of his British origin is to a certain 
degree exempt from the Criminal jurisdiction of tlie Mofnssil Courts. 
(See Book II. Want of jurisdiction.) The former 1 conceive to be 
meaning in the Statute quoted. It will be observed that the 
Act is an amendment of the Merchant Shipping Act, which applies 
generally to every part of the British dominions. It seems clear 
that the word British when qualifying fmhjcct, must mean the same 
thing as it does when qualifying Ship, nwd in either case must be 
taken simply as opposed to foreign. Accordingly, upon the con- 
struction of another Criminal Statute, 9 Geo. lY, c. 31, s, 7, the 
words “ His Majesty’s subject," and “ British subject," were treated 
by the Court as synonymous terms, in dealing with anative of Malta. 
(Reg. V. AzzopaVdi, 1. G. & K. 203-207. See, too, Reg. v. Manning, 
2 C. & K. 900.) The restricted meaning of the terra would become 
important for the first time when the question arose, what Court in 
India was to try the prisoner? For instance, suppose an English 
sailor and a Malabar coolie, refenrning from the West Indies, join in 
robbing a passenger on board a British ship while it is in a foreign 
port, and are arrested when they reach India; both would be 
amenibl© to the jurisdiction of the Indian Courts, as being in the 
general sense British subjects. But the Englishman, as being a 
British subject in the restricted sense, could, in general, only be tried 
before the fEigh Court, while the coolie might be tried by any Court 
in tb« Mofussil within whose jurisdiction he was found, provided it 
was capable of taking cognizance of theft. 

A prisoner is “ found within the jurisdiction" under the meaning 
of this Statute, when he is actually preseht there, whether he came 
voluntarily, or was brought by force ; and even the fact of his having 
been illegally put on board the ship where he committed the crime, 
makes no difference in the criminality of the act, or in the jurisdiction 
of the Court to try it. (Reg. v. Lopez, 27 L.J.M.C. 48 ; D. & B. 625.) 

Sta<f.*30 &31 Viet. c. 124 (the Merchant Shipping Act of 1867) is 
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to be construed with, and as part ©f, the Merchant Shipping Act of 
1854. By 8. 11 it is provided that 

‘‘ If any British subject commits any crime or offence on board any British 
Ship, or on board any foreign ship to which ho does not belong, any Court of 
Justice in Her Majesty’s Dominions, ?vhich would have had cognizance of such 
crime o\ offence if committed on board a British Sliip within the limits of the 
ordinary jurisdiction of such Court, shall have jurisdiction to hoar and deter- 
mine the case as if the said crime or offence had been committed as last afore- 
said.” 

Skcondly : — In general, the jurisdiction over offences committed 
ont of India will depend upon the nationality of the offender. If he 
is a European British subject, he can only be tried in the manner of, 
and by the Oourts which have jurisdiction over, persons of bis cdass. 
(See Cr. P.O., Chap. VII). If he does not come under that term, 
he may be tried by any Court witfuu whose limits he is found, 
which has jurisdiction over his offence. 

Where a person, charged under Act 12 & 13 Viet. c. 96, has, and 
claims, the privilege of being tried by the^High Court, 

“The Court exercising criminal jurisdiction shall certify the fact and claim 
to tho Governor of such place,’ or chief local authority tliorcof, and such Gover- 
nor, or chief local authority, sdiall thereupon order and cause the said person 
charged to be sent into custody to such one of the PreBidoncies as such Governor 
shall think fib. for trial before the Supreme (High) Court of such Prcsidenc3y, 
and tho said Supreme Court, and all public ofheers and other persons in^tho 
Presidency, shall have the same jurisdiction and authorities, and proceed in t\io 
same manner in relation to tho person charged with such offence, as if the same 
had been committed, or originally charged to have b(3en committed, within the 
limits of tho ordinary jurisdiction of such Supreme Court.” (23 & 24 Viet, 
c. 88, s. 2.) 

Tiukdly. — The law which is to be applied to extra-territorial 
offences will depend upon the Statute under which they are tried. 
In cases which come under s. 4 of the Penal Code, s. 9 of the Foreign 
Jurisdiction Act (XI ot* 1872) and s. 1 of the Slave Trade Act (39 dc 
40 Viet. c. 46) the law applicable to the c^aso will be the Indi.^n 
Peiinl Code, lii cases coming within the Admiral ty jurisdiction of 
the High Courts, the Courts were directed to Act “according to the 
laws and customs of the Admiralty of England” (33 Geo. Ill, c. 62, 
s. 156) ; that is according to English criminal law. The same rule 
is expressly laid down in the Merchant Shipping Act of 1854 (17 & 
l8 Viet. c. 104, s. 267.) The two later Amending Acts are less dis- 
tinct upon the point. Stat. 18 & 19 Viet, c. 19, s. 2l says nothing 
as to the law which is to govern the case. But the concluding pro- 
viso incorporates Act 12 & 13 Viet. c. 96, which directs that the per- 
son convicted should be punished in the same manner as^by any law 
now in force he would be liable, if the offence had been commitft^ and 
tried in England. This apparently makes the English law be the 
rule for the substance of the offence as well as for its penalty. Tho 
last of the three Acts (SO & 31 Viet. c. 124, s, 11) makes no refer- 
ence, expressly or by implication, to English law. But it was held 
by the Bombay High Court that inasmuch as the Act was to bo 
rend with the Merchant Shipping Act, 1854, and Hie amending Act 
of 1855, (18 <fc 19 Viet. c. 9l) and contained no recital or evidence 
of any intention to depart from the well marked policy of tfie prin- 
cipal and amondiug Acts, in prescribing tho English' law As the 
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substantive law by which cases should be decided, it did not autho- 
rise a conviction under the Penal Code of a British subject who had 
burnt a British ship on the high seas, upwards of fifty miles from 
the coast of India. The word “ determine” was not, in the opinion, 
of the Court, of itself any sufficient^ indication of such an intention, 
contrary as it would be to the Merchant Shipping Code, which the 
principal and amending Acts form. (Beg. v, Elmstone, 7 ^ora. 
H.C.Cr. 128.) 

The same principle has been applied to cases under the Statute 
12 & 13 Viet. c. 96 as extended lo India, which has been held to 
have the effect of incorporating the Indian Procedure with the 
Englisli Criminal law. 

Accordingly in a case in Bengal, a prisoner, a British subject, 
was charged under 1 Viet. c. 55, s. 2, with feloniously wounding 
another person on a British snip on the high seas, with intent to 
disable. The jury found him guilty of unlawfully wounding, with- 
out the felonious intent, which was a verdict that they could 
lawfully bring in upon sucb an indictment, under the provisions of 
#14 & 15 Viet. c. 19, a. 5. It was held that the prisoner was punish- 
able under English law, and that he was properly charged with an 
offence under English law, and that upon such charge he could be 
convicted of any offence of which ho could under English law have 
been convicted on a charge so framed : but that the procedure was 
thai^f the place of trial, and therefore the prisoner could not object 
to the absence of a Grand Jury, which was abolished by Act XIII 
of 1865. (Beg. V. Thompson, 1 B.L.B.O.Cr. 1.) 

There seems, however, to be a distinction in cases of homicide, 
according as the death happened on land or by sea. • 

Where any person dies in India of a stroke, poisoning, or hurt 
inflicted within the Admiralty jurisdiction, every offence committed 
in respect of any. such gase, whether the same shall amount to the 
offeTice of murder or manslaughter, or of being accessory before the 
fact to murder, or after the fact to murder or mauslaughter, may be 
•dealt with, enquired, tried, determined, and punished in India in the 
same manner in all respects as if such offence had been wholly com- 
mitted in India. But where the death has occurred upon the sea, 
or within Admiralty jurisdiction, then “such offence shall be held, 
for the43urpose of this Act, to have been wholly committed upon the 
sea” (12 & 13 Viet, c. 96, s. 3). In the former case, apparently, the 
criminality would be tested by the Penal Code ; in the latter, by the 
Criminal law of England. 

• 

FouiPcRLY. — It will be seen from the Statutes already quoted that 
there was a similar variance as to the punishment which was to 
follow upon conviction. In some cases it was allotted according to 
the local* law, in other cases according to the law of England. The 
difficulties arising in consequence led to the passing of the Colonial 
Court’s Act (37 &^8 Viet. c. 27) which provides by s. 3, that 

“ When by virtue of any Act of Parliament, now or hereafter t^ be passed, a 
persomis tried in a Court of any colony (which includes India, s. 2,) for any 
crime or offence committed upon the high seas or elsewhere out of the terri- 
torial iiiAts of sinch colony and of the local jurisdiction of such Court, or if 



14 


TRIAL 01' OFFENCES 


committed Tvithin euch local jurisdiction made punishable by such Act, such 
person shall, upon conviction, be liable to such punishment as might have been 
inflicted upon him if the crime or offence had been inflicted within the limits 
of such colony and of the local jurisdiction of the Court, and to no other, any 
thing in any Act to the contrary notwithstaiiding : Provided always, that if the 
crime or offence is a crime or offence pot punishable by the law of the colony in 
which the trial takes place, the person shall, on conviction, be liable to such 
punishment, (other than capital punishment), as shall seem to the Court most 
nearly to correspond to the punishment to which such person would have been 
liable in case such crimefOr offence had been tried in England.” 

It will be seen that the Acts and Statutes just referred to pjoverii 
two distinct cases ; first, crimes committed on land, out of British 
territories ; secondly, crimes committed on the seas, all over the 
world. But there is a third case which may arise ; viz., where a 
crime is committed inland within Britisli territories, but in a 
place where no Court has jurisdiction. In one case, some Burmese, 
native subjects of the Crown, were indicted before the Supreme 
Court of Calcutta for a murder committed on some uninhabited 
islands in the Bay of Bengal. The Supreme Court had no juris- 
diction over the prisoners as Burmese, n<Sr over the place where the 
crime was committed, which was beyond the limits of the Charter.^ 
The indictment was framed under 9 Geo. IV, c. 74, s. 56, which pro- 
vides that, where a person has been wounded within the limits of 
the Charter, and has died without those limits, or vies versa, 

“ Every offence committed in respect of such case, may be dealt with by^any 
of Her Majesty’s Courts of Justice within the British territories under the 
Government of the East India Company, in the same manner in all respects as 
if such offence had been wholly committed within the jurisdiction of the Court, 
within the jurisdiction of which such offender shall bo apprehended or be in 
custody.” 

After conviction, it was held by the Privy Council that the 
prisoners must be released, since the Supreme Court had no juris- 
diction either over the place where, or over the persons by whom the 
crime was perpetrated. The object of the SJtatuto.was held to be 

“ Only to apply the law which had been lately enacted in England, as to an 
offence partly committed in one part and partly completed in another, to the 
East Indies, and not to make a new enactment rendering persons liable for a"' 
complete offence, who would not have been liable before.” (Nga Hoong v. The 
Queen, 7 M. I. A. 72, 103.) 

A fortiori : — There is no jurisdiction, where the blow is inflicted 
by one foreigner upon another foreigner, on board a foreigil vessel, 
on the high seas, though the death occurs, and the prisoner is in 
custody within the jurisdiction. (Reg. v. Lewis, 26 L.J.M.C. 104; 
D. & B. 182.) 

Andido'not conceive that 12 & 13 Viet. c. 96 {ante pp. 9, lb) makes 
any difference. As I understand that Statute, it confers upon 
inland Courts, in the Colonies and India, the jurisdiction possessed 
by the Admiralty Court/’ But it does not confer upon them a juris- 
diction neither possessed by the Admiralty nor by any other Court 
in England. (See Reg. t;. Bjornson, 84 L. J.M.C. 180.) 

For an elaborate discussion as to the powers of the Indian Legis- 
lature to give jurisdiction to its Courts over offences comn^itted out 
of India, see (Reg. v. Elmstone, 7 Bom. H.C.Cr. 100 SsfllO.j^ 
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5 . Nothing in this Act is intended to repeal, 

„ ^ ^ vary, suspend, or affect any of the 

to be affected by provisions oi the fetatute o and 4 
this Act. William IV, 'Chapter 85, or of any 

Act of Parliament passed after that Statute in any 
wise affecting the Bast India Company, or the said 
Territories, or the Inhabitants thereof, or any of the 
provisions of any Act for punishing mutiny and 
desertion of Officers and Soldiers in the service of 
Her Majesty or of the sEast India Company, or of 
any Act for the Government of the Indian Navy, 
or of any special or local law. 

pommentary. 

t For list of Special and Local Laws, see Addenda. 

The words “ special’* and “ local law” are defined by ss. 41, 42 of 
Chap. II. 

Although an oiffence is expressly made punishable by a special or 
loc|ii law, it will be also punishable under the Penal Code, if the facts 
come within the definitions of the Code. Accordingly, the High 
Court of Madras held that a prisoner might be punished under 
B. 465, for making a false declaration under s. 5 of Act X of 1841, 
though a specified penalty i» provided by s. 23 of that Act. (Eulings 
of 1866 on 8. 5.) The Court of Session has jurrsdiction to hear 
appeals on sentences passed by a Magistrate under such special and 
local laws. (Rulings of Mad. H.O. 1865 on s. 409 of Cr. P.C.) ; and 
conversely, it is no reason for quashing a conviction under a special 
lav^ for instance’under «. 29 of Act V of 1861, that the facts would 
constitute an ofience punishable under the Penal Code. (Kasimuddin^ 
in re, 4 Wym. Cr. 17 ; S.C. 8 Suth. Cr. 55.) But of course a person 
^cannot be punished under both the Penal Code and a special law for 
the same offence. (Reg. v. Hussun Ali, 5 N.W.P. 49.) 

, ♦ 

CHAPTER II. 

GENERAL EXPLANATIONS. 

6 . Throughout this Code every defiuition of an 

*’ offence, every penal provision and 

mder! every illustration of every suph defini- 
«oeptiras’^* penal provision, shall be under- 

• ' stood subject to the exceptions con- 
tained in the Chapter entitled “ General Exceptions,” 
though those exceptions are not repeated in such 
deffnition,«penal provision, or illustration. 
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Illustrations, 

(a) The sections in this Code, which contain definitions of offences 
do not express that a child under seven years of age cannot commit 
such offences ; hue the definitions are to be understood subject to 
the general exception which provides that nothing shall be an 
offence which is done by a child under seven years of age. 

(b) A, a Police O^icer without warrant, apprehends Z, who has 
committed murder. Here A is not guilty of the offence of wrong- 
ful confinement; for he was bound by law to apprehend Z, and 
therefore the case falls within the general exception which provides 
that “ nothing is an offence which is done by a person who is bound 
by law to do it.” 


Expression once 
explained is used 
in the same sense 
throughout the 
Code. ^ 


7. Every expression which is ex- 
plained in any part of this Code, is 
used in every part of this Code in 
conformity with the explanation. 


8 . 


Gender. 


The pronoun “ he” and its derivatives are 
used of any person, whether male or 
female. ' 


9. Unless the contrary appears from the context, • 
Number words importing the singular number 

““ include the plural number, and words 

importing the plural number include the singular 
number. 


10. The word “man” denotes a male human 
being of any age: the word “woman” 
Woman ” donotes a female human being of any 
age. 


11 . The word “ person” includes any Company 

or Association or body of persons, 
Person. whether incorporated or not'. , l 

12. The word “ public” includes any class of 

“Public.” the public or any community. 

13. The word “ Queen” denotes ^he sovereign 

for the time being of the United King- 
dom of Great Britain and Ireland. 
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14 . The words “ servant of the Queen” denote 
. all oflScers or servants continued, ap- 

pointed, or employed in India by or 
under the authority of the said Sta- 
tute 21 and 22 Victoria, Chapter 106, entitled ‘“An 
Act for the better Government of, India,” or by or 
under the authority of the Government of India or 
any Government. 

See as to “ Government/* 'post s. 17. 


15 . The words “British India” denote the Terri- 
, „ tories which are or may become vested 

nfcisi D la. Majesty by the said Statute 21 

and 22 Victoria, Chapter 106, entitled “ An Act for 
the better Government of India,” except the Settle- 
ment of Prince of Wales’ Island, Singapore, and 
Malacca. 


*• 16 . The words “ Government of India” denote 
the Governor-General of India in 
Council, or, during the absence of the 
GoveAior-General of In.dia from his 
Council, the President in Council, or the Governor- 
General of India alone as regards the powers which 
may be lawfully .exercised by them or him respec- 
tively. 

17 * The word “Government” denotes the person 
or persons authorized by law toad- 
, minister hixecutive Government in 

any part of British India. 


18 . The word “ Presidency” denotes the Terri- 
tories subject to the Government of 

‘Presidency.” ^ 

a rresidency. 


19 . The word “ Judge” denutes not only every 
. • „ , person who is officially designated as 

“ a Judge, but also every person who is 

enlpqwered by law to give, in any legal proceeding, 
civil* or criminal, a definitive judgment, or a judg- 
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ment which, if not appealed against, would be defi- 
nitive, or a judgment which, if confirmed by some 
other authority, would be definitive, or who is one 
of a body of persons, which body of persons is 
empowered by law to give such a judgment. 

Illustrations. 

(a) A Collector exercising jurisdiction in a suit under Act X of 
1859, is a Judge. 

(b) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power to sentence to fine or imprisonment, with or 
without appeal, is a Judge, 

(c) A Member of a Punchayet which has power, under Regula- 
tion VII of 1816 of the Madras Code, to try and determine suits, is 
a Judge. 

(d) A Magistrate exercising jurisdictic^n in respect of a charge 
on which he has power only to commit for trial to another Court, is 
not a Judge. 

Commentary. 

Judges and public Servants not removeable from office without 
the sanction of Government, can only be prosecuted for offences 
under the Penal Code, committed by them in their official capacity, 
by permission of the Government, or of some officer, or superior 
authority empowered to grant such permission. (Cr., P.O., s. 466.) 

Regulation VII of 1816, it may be as well to njention, is repealed 
by Madras Act III of 1 873. 

20. The words “Court of Justice” denote a 

Judge who is empowered by law to act 
judicially alone, or a body of Judges 
which is empowered by law to act 
judicially as a body, when such Judge or body of 
Judges is acting judicially. 

Illustration. 

A Punchayet acting under Regulation VII of 1816 of the Madras 
Code, having power to try and determine suits, is a Court of Justice 

21. The words “public servant” denote a person 

‘•PubUoBervaut.** falling Under any of the descriptions 
liereinaiter rollowiiig, namely : — 

First. — Every Covenanted Servant of the Queen ; 

Secowd.^Every Commissioned Officer in the Mili- 
tary or Naval Forces of the Queen while serving 
under the Ooverament of India, or any Govemnient; 
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Third. — Every. Judge ; 

Fourth. — Every Officer of a Court of Justice whose 
duty it is, as such Officer, to investigate or report on 
any matter of law or fact, or to make, authenticate, 
or keep any document, or to take charge or dispose 
of any property, or to execute any-judicial process, 
or to administer any oath, or to interpret, or to pre- 
serve order in the Court, and every person specially 
authorized by a Court of Justice to perform any of 
such duties *• 

Fifth. — Every Juryman, Assessor, or member of 
a Punchayet assisting a Court of Justice or public 
servant ; • 

Sixth. — Every Arbitrator or other person to whom 
any cause or matter has been referred for decision 
or ^report by any Court of Justice, or by any other 
cftmpetent public authority ; 

Seventh. — Every person who holds any office by 
virtue of which he is empowered to place or keep 
any person in confinement ; 

Eighth. — Every Officer of Government whose dtity 
iUis, as such Officer, to prevent offences, to give in- 
formation of offences, to bring offenders to Justice, or 
to protect the public health, safety, or convenience; 

Commentary. 

A person appointed by the Government Solicitor, under the 
autbo^ity of the Govern or- General in Council, to prosecute in the 
Calcutta Police Courts, is a public servant within this section. 
(Empress v, Butto Kristo, 3 Cal. 497.) 

A Coroner is a public servant : Act IV of 1871, s. 5. 

Ninth. — Every Officer whose duty it is, as such 
Officer, to take, receive, keep, or expend any property 
on behalf of Government, or to ‘make any survey, 
assessment, or contract on behalf of Government, or 
to execute any revenue process, or to investigate, or 
to report on any matter affecting the pecuniary in- 
terests of.Government, or to make, authenticate, or 
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keep any document relating to the pecuniary inter- 
ests of Government, or to prevent the infraction of 
any law for the protection of the pecuniary interests 
of Government, and evee-y Officer in the service or 
pay of Government, or remunerated by fees or cqm- 
mission for the performance of any public duty ; 

Commentary. 

For instance, a super numerary peon of the Collector’s Court, who 
received no fixed pay, but was remunerated by fees when employed 
to serve any process, (Reg. v. Bam Krishna, 7 B.L.ll. 446; S.C. 16 
Suth. Cr. 27.) 

The word officer in this clause m'^ans a person who represents 
Government, either directly, or as an auxiliary to such direct repre- 
sentative. A person who receives property or revenue on his own 
account, as for instance, the lessee of a village, is not an officer of 
Government, although he is bound to keep accounts, and to give 
over a share to Government. (Reg. v. Bamajirav, 12 Bom. H.(5. 4.) 
Nor is a clerk in a Bank, wliicli carries on the treasury business, a 
public servant, as any money which he receives is received ou behalf 
of the Bank. (Modun Mohiin, in re 4 Cal. 376.) 

Tenth . — Every Officer whose duty it is, as such 
Officer, to take, receive, keep, or expend any pro- 
perty, to make any survey or a.ssessment, or to levy 
any rate or tax for any secular common purpose of 
any village, town, or district, or to make, authenti- 
cate, or keep any document for the ascertaining of 
the rights of the people of any village, town, or 
district. 

Illustration, 

A Municipal Commissioner is a public servant. 

So is an Engineer who receives and pays to others Municipal 
monies, although he has not the power of sanctioning such expen- 
diture. (Reg. V. Nantamram, 6 Bom. H.C., C.C. 64.) 

Explanation 1. — Persons falling under any of the 
above descriptions are public servants, whether 
appointed by the Government or not. 

ExplanaHotl 2.— Wherever the words “public 
servant” occur, they shall be understood of , every 
person who is in actual possession of* the situation 
of a public servant, whatever legal defect there may 
be in his ri^t to hold that situation. o 
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■ 22 . The words “ moveable property” are in- 
tended to include corporeal property 
every description, except land and. 
things attached to the earth, or per- 
manently fastened to any thing which is attached to 
the earth. 


23 . “ Wrongful gain” is gain by unlawful means 

of property to which the person gain- 

rong u gam. legally entitled. 

•• 

“ Wrongful loss” is the loss by unlawful nieans 
of property to which the person losing 
it is legally entitled. 

A person is said to gain wrongfully when such 
Wrongful gain” person retains wrongfully, as well as 
when such person acquires wrongfully. 
A person is said to lose wrongfully 
when such person is wrongfully kept 
out of any property, as well as when 
such person is wrongfully deprived of 
property. 

Whoever does any thing with the intention 
• of causing wrongful gain to one per- 
son, or wrongful loss to another per- 
son, is said to do that thing “ dishonestly.” 


Wrongful loss.’ 


includes wrongful 
retention of pro- 
portsb. 

** Wrongful loss” 
includes the being 
wrongfully kept 
out of property. 


24 . 


“ Dishonestly.” 


25 . 


‘ Fraudulently.” 


A person is said to do a thing fraudulently, 
if he does that thing with intent to 
defraud, but not otherwise. 


26 . 


'‘Eeason to be- 
lieve.” 


A person is said to have “reason to believe” 
a thing, if he has sufficient cause to 
believe that thing, but not otherwise. 


27 . When property is in th'e possession of a, 
jierson’s wife, clerk, or servant, pn 
Property in pos. account of that poPson, it is in that 
S“*r^rnISt?’ pcrson’s possession within the mean- 
ing of this Code. 
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JOINT ACTS. 


Explanation . — A perBon employed temporarily, or 
on a particmar occasion, in the capacity of a clerk 
or servant, is a clerk or servant within the meaning 
of this section. 


28 . A person is said to “ counterfeit,” who 
«p ..f .. causes one thing to resemble another 
oun e ti . intending by means of that 

resemblance to practise deception, or knowing it to 
be likely that deception will thereby be practised. 


. Explanation[^lt is not es*sential to counterfeiting 
that the imitation should be exact. 

^ , 

29 . The word “ document denotes any matter^ 

' , „ expressed or described upon any sub- 

“Doounlent.” , <■ i . . ^ 

stance by means of letters, figures, or 
marks, or by more than one of those means, intended 
to be used, or which may be used, as evidence *bf 
that matter. 


See note to s. 464. 

Explanation 1, — It is immaterial by what means, 
or upon what substance the letters, figures, or marks 
are formed, or whether the evidence is-intended fpr, 
or may be used in, a Coui’t of Justice, or not. 


Illustrations, 

A writing expressing the terras of a contract, which may be nsed 
as evidence of the contract, is a document. 

A Check upon a Banker is a document. 

A Power of Attorney is a document. 

A Map or Plan which is intended to be used, or which fcay be 
used as evidence, is a document. 

A writing contaming directions or instructions is a document. 

Explanation 2.— Whatever is expreped by means 
of letters, figures, or marks as explained by mercan- 
tile or other usage, shall be deemed to be expressed 
by such letters, figures, or m^ks within«the mean- 
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ing of tMs section, although the same may not be 
. actually expressed. 

Illustration. 

A writies his name on the back of alBill of Exchange payable to his 
order. The meaning of the endorsement, as explained by mercantile 
usage, is that the Bill is to be paid to the holder. The endorsement 
is a document, and must be construed in the same manner as if the 
words “ pay to the holder,’* or words to that effect, had been written 
over the signature. 

30 . The words “valuable security” denote a 
document yrhich is, or purports to be, 
^ document* whereby any legal right 
is created, extended, transferred, 
restricted, extinguished, or released, or whereby any 
person acknowledges* that he lies under legal liabi- 
lity, or has not a certain legal right. 

Illustration. 

A writes his name on the back of a Bill of Exchange, As the 
effeqji^f this endorsement is to transfer the right to the Bill to any 
person who may become the lawful holder of it, the endorsement is 
a ‘‘ valuable security.” 

A settlement of account in writing, though unsigned, and contain- 
ing no promise to pay, has be^ held to be a “ valuable security” as 
being evidence of an obligation. (Ex parte Kapalavaya, 2 Mad, 
H. 0. 247.) 

“Awm” words “a Will” denote 

• ‘ ■ hny testamentary document. 

32 . In every part of this Code, except where a 
‘words referring Contrary intention appears from the 
to acts include ii- context, words which refer to acts 
legal omissions. ^quc extend also to illegal omissions. 

33 . The word “ act” denotes as well a series of 

acts as a single act : the word ^‘omis- 

‘‘O^'iicms ”* sion” denotes as well a series of omis- 
sions as a single omission. 

34 . When a criminal act is done by several per- 

sons, in furtherance* of the common 
pe^M lUbW intention of all, (Act XXVII of 1876, 
Suke^MuwM persons is liable for 

same manner as if the 
* • act were done by him alone. 
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Commentary. 

But lie is not liable for the act of each person unless ifc was done 
in the furtherance of the common design of all. As Sir B. Peacock, 
C.J. said (in Beg. v. Gora Chand Gope, 1 Wym. Cr. 43; S.O. B.L.R., 
.Sup. Yol. 443 ; S.O. 5 Suth. Crt 45.) • 

“ If the object and design of those who seiKod Amoordco was merely to take 
him to the Tannah on a charge of theft, and it was no part of the common 
design to beat him, they would not all bo liable for the consequence of the beat- 
ing, merely because they were present. It is laid down that when several per- 
sons are in company together, engaged in one common purpose, lawful or unlaw- 
ful, and one of them, without the knowledge or consent of the others, commits 
any offence, the others will not bo involved in the guilt, unless the act done was 
in some manner in furtherance of the common intention.” 

“ It is also said that, although a man is present when a felony is committed, 
if he take no part in it, and do iiotact,i?a concert with those who committed 
it, he will not be a felon, merely because )ie did not attempt to prevent it, or to 
apprehend the felon.” 

‘ ‘ But if several persons go out together for the purpose of apprehending a 
man and taking him to the Tannah on a <;harge of theft, and some of the party 
in the presence of the others beat and ill-treat the man in a cruel and violent 
manner, and the others stand by and look on,Svithont endeavouring to dissuade 
them from their cruel and violent conduct, it appears to me that those wh§ 
have to detil with the facts might very properly infer that they were all assent- 
ing parties, and acting in concert, and that the beating was in furtherance of a 
common design.” 

I do not know what tho evidence w^as. All 1 wish to point out is, that all 
who are present do not necessarily assist by their presence every act «that is 
done in their presence, nor are consequently liable to be punished as principals.” 
(See also Ganosh Singh v. Earn llaia, 3 B.L.R., P.C. 44 ; S.O. 12 Suth. P.C. 38 ; 
Beg. V. Sabed Ali, 11 B.L.R. 347 ; S.O. 20 Suth. Cr. 5.) 

The law upon this subject is very neatly laid down by an Atnerican 
jurist (Bishop, § 439) who says : — 

The true view is doubtless as follows : Every man is responsible criminally 
for what of wrong flows directly from his corrupt intentions ; but no man, 
intending wrong, is responsible for an independent act of wrong committed by 
another. If one person sets in motion the physical power of another person, 
the former is criminally guilty for its results. K he coAtcmplated tho result, 

( he is answerable, though it is produced in a manner ho did not contemplate. 
If he did not contemplate the result in kind, yet if it was the ordinary effect of 
the cause, he is responsible. If he awoke into action an indiscriminate powe;* 
he is responsible. If he gave directions vaguely and incautiously, and the 
person receiving them acted according to what might be presumed to have been 
his understanding of them, he is responsible. But, if the^ wrong done was a 
fresh and independent wrong springing wholly from the mind of the doer, the 
other is not criminal therein, merely, because, when it was done, he was 
intending to be a partaker with the doer in a different wrong. These propositions 
may not always be applied readily to cases arising, yet they seem to furnish tho 
true rules.” 

35 . Whenever an act, which is criminal .oply by 

whe h n being done with a crimi- 

acus “rimind by nal knowledge or intention, is done 
by' several persons, each of such per- 
nta taowiedge or SOUS who joius in the act with such 
“ knowledge or intention, is liable for 

the act in the same manner as if the act were 'done 
by him alone with that knowledge or intention. 
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36. Wherever the causing a certain effect, or an 

attempt to cause that effect, by an 
partT^by act or by an omission, is an offence, 

by omia- jj; jg bc uucterstood that the causing 
of that effect partly by an act ’and 
partly by an omission is the same offence. 

Illustration. 

A intentionally causes Z’s death, partly by illegally omitting to 
give Z food, and partly by beating Z. A has committed murder. 

37. When an offence is committed by means of 

several acts, -whoever intentionally co- 
dobiTonror^ve^ Operates in the commission of that 
rai Mts oonfltitut- offence bv doing any one of those 
acts, either singly or jointly with any 
other person, commits that offence. 


llluBtrations. 

(a) A and B agree to murder Z by severally, and at different 
tinSs, giving him small doses of poison. A and B administer the 
poison according to the agreement, with intent to murder Z. Z 
dies from the effects of the several doses of poison so administered 
to him. Here A and B intentionally co-operate in the commission 
of murder, and as each of them does an act by wl^ich the death is 
caused, they are both guilty of the offence though their acts are 
separate. 

(b) A and B are joint Jailors, and as such have charge of Z, "'a 
prisoner, alternately foi;8ix hours at a time. A and B intending to 
oafse Z’s death, knowingly co-operate in causing that effect by 
illegally omitting, each during the time of his attendance, to furnish 

• Z with food supplied to them for that purpose. Z dies of hunger* 
Both A and B are guilty of the murder of Z. 

(c) A, a Jailor, has the charge of Z, a prisoner. A, intending to 
cause Z’s death, illegally omits to supply Z with food, in consequence 
of which Z is much reduced in strength, but the starvation is not 
Bufficient to cause his death. A is dismissed from his office, and B 

. succeeds him, B, without collusion or co-operation with A, illegally 
omits to supply Z with food, knowing that he is likely thereby to 
cause SkS death. Z dies of hunger. B is guilty of murder ; but as 
A did not co-operate with B, A is guilty only of an attempt to coni'- 
mit murder. 


Several persons 
engaged* in the 
Qommission of a 
orinundl act may 
be gnilty of differ- 
ent offences. 


38. Where several persons are 
engaged or concerned in the conuuis- 
*sion of a criminal act, they may be 
guilty of different offences by means 
of that act. 


4 
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Illuetratian. 

A attacks Z under such oircumstances of ^ve provocation, that 
his killing of Z would be only culpable homicide not amounting to 
murder. B, having ill-will towards Z, and intending to kill him, and 
not having been subject to the i provocation, assists Ain killing Z. 
Here,, though A and B are both engaged in causing Z’s death, B is 
guilty of murder, and A is guilty only of culpable homicide. 

See note to s. 117. , Pott. Abetment 

39. A person is said to cause an effect “ volun- 

“Voinntarii ” tarily,” wheu he causes it by means 
° whereby he intended to cause it, or 

by means, which, at the time of employing those 
means, he knew or had rfeason to believe to be 
likely to cause it. 

Illustration. ^ 

A sets fire, by night, to an inhabited house in a large town, for the t 
purpose of facilitating a robbery, and thus causes the death of a 
persou. Here, A may not have intended to cause death, and may 
even be sorry that death has been caused by his act ; yet if he knew 
that he was likely to cause death, he has caused death voluntarily. 

40. Except in the chapter and sections mdn- 

“Offenco ” tinned in clauses two and three of this 

section, the word ‘ offence’ denotes a 
thing made punis^bjoJaxM^Code. 

. Im O^pto ly^anoin the following sections, 
naii^/, Sei^ohs. 109, 110, 112, 114, 115, 116, 117, 
187, 194, 195, WB, 211, 213, 214, 221, 222, 223, 
224, 225, 827, 328, 329, 330, 331, 347, 348, 388,^ 
389 and 445, the word ‘offence’ denotes a thing* 
punishable under this Code, or under any special or 
local law as hereinafter defined ; 


And in Sections 141, 176, 177, 201, 202, 212, 216 
and 441, the word ‘ offence’ has the same meaning 
when the thing punishable under the special or-local 
law is punishable under such law with imprisonment 
for a term of six months or upwards, whether with 
or without fine. (Act XXVII of 1870, s. 2.) 

Commeatary. • . 

Reword “ofienoe" does not extend to acts pnnisbable Wlhg* 
hw »w. See post, note to s. 824; and as to abetment. ol *aa^ 
osEeucesi see note to 8. l09. • • 
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‘ Injury.” 


-SneoWLaw” ^1* A » speokl law” is a law appU. 
cable to a particular subject. 

42 . A “local law” is a law applicable only to a 
“Local Law.” particular pai*t of British India. 

43. The word “ illegal” is applicable to every 

thing which is an offence, or which is 
“Legally bound prohibited by law, or which furnishes 
ground for a civil action : and a person 
is said to be “legally bound to do” whatever it is 
illegal in him to omit. 

44. The word “injury” denotes any harm what- 
„ ever illegally caused to any person, in 

Injury- body, Inind, reputation, or property. 

45. The word “life” denotes the life of a human 

being, unless the contrary appears 

from the context. 

*• 

46. The word “ death” denotes the death of a 
“Death” human being, unless the contrary 

“ ■ appear from the context. 

47. The word “animal” denotes any living 
“Animal.” creature, other than a human bejpg. - 

48- The Word •“ vessel” denotes any thing made 
“ Veasei ” Conveyance by water of human 

' ' beings, or of property. 

49. Wherever the word “year” or the word 
“Year.” “month” is used, it is to be under- 

“ Month.” stood that the year or the month is to 

be reckoned according to the British Calendar. 

5a* The word “ section” denotes one of those 
portions of a Chapter of this Code 
“Section.” which are distinguished by prefixed 
numeral figures. 

51. The word “ oath” includes a solmn afi&nn- 
• biih ** ation substituted by law for an. oatih* 

*’ and any declaration req^ed or autito- 


“Death.” 


** Animal.** 


“Year.** 

“Mont/h.* 


“bath.**- 



PUNISHMENTS. 


rized by law to be made before a piblic servant, or 
to be used for the purpose of proof, whether in a 
Court of Justice or not. 

See Indian Oaths Act X of 1^73. 

52. Nothing is said to be done or believed in 
“Good faith” faith, which is done or believed 

without due care and attention. 
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‘ FaniBhinent.” 


CHAPTER III. 

OF PUNISHMENTS. 

The punishments to which offenders are 
liable under the provisions of this 
Code are — 

First. — Death. 

Secondly. — Transportation . 

Thirdly. — Penal servitude. 

Fourthly. — Imprisonment, which is of two descrip- 
tions, namely : — ' • 

(1) Rigorous, that is, with hard labour. 

# (2) Simple. 

Fifthly. — Forfeiture of property. 

Whipping IS now added as a punishment in Certain cases underii 
Act VI of 1864 . ^ ^ 

Where more than one person is fined, the sentence must impose a ' 
specific fine on each prisoner: (Mad. H.C. Rul. 1869, 11th Nov. : ^ 
Weir, 8.) 

54 . In every case in which sentence of ° 3eath 
shall have been passed, the Govern- 
iwS^nw”rfd«th! of India, or the Government of 

the place within which the offender 
shall have been sentenced may, without the consent 
of the offen^r, commute the punishment for *any 
other punishinent provided by this C^^.< 
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55 . In everj^case in which sentence of trans- 
Oommutationof portation fop life shall have been pass. 

uentence of tr^s- ed, the Government of India, or the 
portataon for life. Qovemment df the place within which 

the offender shall have been sentenced may, without 
the consent of the offender, commute^the punishment 
for imprisonment of either description for a term 
not exceeding fourteen years. 

Commentary. 

When any person has boon sei^fcenced to punishment for an offence, the 
Governor. General of India in Council or the Local Government (ante, s. 17) 
may, at any time, virithout any condRtions, or upon any conditions which such 
person will accept, remit the whole or part of the punishment to which he shall 
have been sentenced, or grant a reprieve or respite in respect of such sentence,” 
Or may “ without the cousent of the person sentenced, in substitution for the 
sentence passed according to law, commute any one of the following sentences 
for any other mentioned after it-^death, transportation, penal servitude, kn- 
prisonment.” 

“On breach of the prescribed conditions, the pardon may be withdrawn, and 
the person remanded to undergo the nnexpired portion of his sentence.” (Or, 
P. 0., 8. 322 j Act XI of 1874, s. 34 j See, too. Act XVlII of 1866, Pardons 
and {Reprieves.) 

56 . Whenever any person being an European or 
European mi American is convicted of an offence 

Anwrioans to be punishable Under this Code with trans- 

sentenced to penal iin v 

•ervitude inetead portatiou, the (Jourt Shall Sentence 
of transportation. offender to penal servitude, in- 

stead of transportfition, according to the provisions 
of*Act XXIV of 1855 : 

I (The Penal Servitude Act.) 

Provided that where an European or American 
offender would, but for such act, be liable to be 
sentehced or ordered to be transported for a term 
exceeding ten years, but not for life, he shall be 
liable to l?e sentenced or ordered to be kept in penal 
servftflde for such term exceeding six years as to the ^ 
Court seems fit, but not for life. (Act XXVII of 
1870, 8.3.) 

57 . In calculating fractions of terms of iJunish- 

j, ment, transportation for life shall be 

tenM^^unii*. reckoned as equivalent to #aiispbrt- 
• • ation for twenty years. 
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58 . In every case in which a sentence of trans- 
Offenders sen- portation is passed, the offender, until 
tenced to trans- he is transported, shall be dealt with 

porfcation how to . ^ ^ . 

be dealt with un- m the Same manner as if sentenced to 
tiitransportation. rigerous imprisonment, and shall be 

held to have been undergoing his sentence of trans- 
portation during the term of his imprisonment. 
Commentary, 

The place, or places, of transportation are to be appointed by the 
Govern or- General, and directions for the removal of each convict are 
to be given by the Local GovernnSent, (Or. P.O., s. 319) unless ia 
the case of a person already undergoing a previous sentence of 
transportation. (Or. P.C., s. 320.) The place of transportation is 
not to be specified by the Court passing the sentence. (Or. P.O., s. 319.) 


59 . In every case in which an offender is pun- • 
In what cases ishable witli imprisonment for a term 
transportation of scvcn vcars Or upwards, it shall be 
instead of impri- Competent to the Court which sen- 
Bonment. tcnocs such offender, instead of awaial- 

ing sentence of imprisonment, to sentence the 
offender to transportation for a term not less than 
seven years, and not exceeding the term for which, 
by this Code, such offender is liable to imprisonment. 


Commentary. 

This section can only be applied where the particular offencojor 
which t/he prisoner is transported is punishable with imprisonment 
for seven years or upwards. It is not competent to a Judge, where 
a prisoner is convicted of several offences, each punishable with a 5 
shorter term of imprisonment, but conjointly exceeding seven years, 
to add all the periods together, and then commute into transport- 
ation. (Beg. V, Prem Chund, Suth. Sp. Cr. 85; S.O. 2 B.J. ife P. 392; 

5 B.J. & P. 34 ; see, also, Beg, v, Mootkee, 1 Buth. Cr. 1 ; iBeg. 
Shonaullab, 5 Bath. Cr. 44 ; Beg. r. Gour Chunder, 8 Suth. Or. 2.) 
Nor the transportation awarded under this section exceed the im- 
prisonment for which the prisoner might have been sentenoed, even 
though it would have been open to the Judge to aw&rd ^ajonger 
period of transportation under the section appropriate to tne crime. 
Therefore, where the particular crime is pnijishable by transporta- 
tion^ for life, or ten years* imprisonment, if the Judge does not wish 
to infiict the extreme penalty, be cannot give more than ten years’ 
transportation. (Beg. v. Bugboo, Suth. Sp. Cr, 30; 3 B.J. & ^ 54 ; 

4 R.J. & P. 575.) • 

**'The correct mode of proceeding ia to aentence the offender to tranaportaBon, 
mentioning at the same time that under a. 59 of the Penal Code such ^rana- 
portation la awarded instead of impriaonment, simple or rigorous, dh the case 
maybe/* (2Wym.Ciro.l9.) 
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* The power given by s. 69 can be exercised by any officer who is 
authorised to indict a punishment amounting to seven years’ impri- 
sonment. But a Magistrate, who can only imprison for two years, 
cannot transport although the offence which he is trying is punish- 
able with imprisonment for a ter|(i of upwards of seven years’ 
imprisonment. (Boodhova, in re 9 Suth. Cr. 6 ; S.O. 5 Wym. Cr. 
20 ; Keg. V. Meriam, IB.L.E. A. Cr, 6 ; S.C. 10 Suth. Cr. 10.) 

60 . In every case in which an o:5ender is punish- 

Sentence may ba ^ble with imprisonment which may be 
(in certain cases of either description, it shall be com- 

whoUy^™r“prtiy pctcnt to the Court which sentences 
rigorouB or simple, gucli offender, to direct in the sentence 
that such imprisonment shall be wholly rigorous, or 
that such imprisonment shall be wholly simple, or 
that any part of such imprisonment shall be rigorous 
, and the rest simple. 

Commentary. 

Offenders under the age of sixteen years, when sentenced to trans- 
portation or imprisonment for any offence may, by order of the 
Oqpvt which has sentenced them, or of a Magistrate after sentence, 
be committed to a reformatory, instead of to the criminal gaol. 
(Act V of 1876, ss. 7 — 9. Keformatory Schools Act.) 

The period of imprisonment under the sentence of a Criminal 
Court is to be calculated froln the date on which such sentence was 
passed. The period during ‘which a sentence may be suspended^ 
pending appeal, is not to be reckoned in palculating the term of 
imprisonment, if the appeal be rejected. (Sudder Court Kules, 
28th April, 1862.\ 

law takes no notice of fractions of a day ; and therefore a 
eentenoe of imprisonment given, suppose, on the 25th October counts 
•from the beginning of that day, that is from midnight of the 24th. 
A calendar month expires at midnight of the day in the next month 
numerically corresponding to that day from which it counts as having 
commenced. If there is no such day, then on the last day of the 
month.* For instance j one month’s imprisonment given on the 28th 
February would expire at midnight on the 27th March. A dentenoe 
given on the 31 st October would expire at midnight on the 80th 
November. But if it had been given on the Slst Januaiy, it would 
expire^on the 28th February. Thus the prisoner sentenced to a 
calendar* month’s imprisonment^ will never be imprisoned for a 
greater number of days than there are in the month in which he 
was sentenced, and may be imprisoned a jesser number of days. 
The same rule applies in any greater number of months. (Migotti e* 
OolveMC.P.D.233.) 

A sentence of i&prisonment ought to commence from the time 
when^ sentence is passed, unless there is some lawful rhason for 
ordering ^t to commence at some future period. Except as in the 
oases provided for by ss. 46, 47 & 48 (now ss. 314, 316 A of the 
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Criminal Procedure Code, a Magistrate cannot authorise a sentenpe 
passed by him to take place at some future date; nor, except 
as provided by s. 421 (now s. 281) of the same Code, can a sentence 
which is to take place immediately, be suspended. (Krishnanand, in 
re 3 B. L. R. A. (IJr. 50; S.O. 12^Suth. Or» 47 ; Sub Nomiue Kishen 
Soonder.) 

** When any person shall be sentenced to imprisonment', it shall be lawful for 
the Local Government to order the removal of such person daring the period 
prescribed for his imprisonment, from the jail or place in which he is confined 
to any other jail or place of imprisonment within the jurisdiction of the same 
Local Government.” (Or. P. C., Act XXV of 1861, s. 49, now repealed by 
Act V of 1871, 8. 30. Prisoners.) 

The power given by this section must be strictly observed ; and, 
therefore, if the order of removal is made by any other autho^y than 
the Local Government, or if the prisoner is removed to any prison 
beyond the jurisdiction of the same Local Government, his detention 
will be illegal, and he will be entitled to his release. The subject was 
a good deal discussed in a case under the Mfi^tiny Act, 20 Viet. c. 13. 
Under s. 40, the keeper of any prison lis authorised to keep any 
military offender, on the delivery of an order in writing to him from . 
the Officer Commanding the Regiment to which the offender 
belongs. Under s. 41 the Officer who commands the District is 
authorised, by an order in writing, to direct the removal of any 
prisoner under sentence of a Court Marfcial to be delivered over 
into military custody for the purpose of being removed to Ceme 
other prison, or place, there to undergo the remainder of his 
sentence. Lieut. Allen was sentenced to four years* imprisonment, 
and consigned to custody in the Agra Fort. Afterwards the Officer 
Commanding the District directed thc^t he should be removed to 
England to undergo the remainder o6 his sentence, but the order 
specified no place of custody. On his arrival in England be was 

? laced in several prisons, and ultimately confined in the Queen’s 
'rison, under an order from the Commander-in-Chief of the Forces. 
It was held that the keeper of the Queen’s Prison had no authority 
to detait\ him, since there was no order for his custody in that 
prison either under s. 40 or 41. (In re Allen, 30 L. J. .Q, B. 38; 
Reg. v» Mount, 6 L. R. P. C. 305.) 

The order made under Act XXY of 1861, s. 49 should, I concede, 
specify the place to which the removal is ordered. 

61 . In every case in which a person is con^cted 
of an offence for which he is liable to 
forfeiture of all his property, ^ the 
offender shall be incapable of hequir- 
ing any property, except for the benefit of Govern- 
ment, until he shall have undergone the punishment 
awarded, or the punishment to which it shall have 
been commuted, or until he shall have 5een pardoned. 

IlluBiration, o * 

Aj being convicted of waging war against the Goverfiment irf Ipdia, 
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is liable to forf^eifcure of alibis property. After the sentence, and 
whilst the same is in force, A’s father dies, leaving an estate whioh, 
but for the forfeiture, would become the property of A. The estate 
becomes the property of Qovemment. 

Commentary. 

The effect of this section is to combine, for the benefit of the 
Crown, the English doctrines of forfeiture and escheat. Forfeiture 
only took place in reference to property vestfed in the criminal at 
the time. 

‘‘But the law of escheat pursued the matter still further. For the blood of 
the tenant being utterly corrupted and extingui^ed, it followed, not only that 
all that he then had should escheat from him, but also that he should be inca- 
pable of inheriting anything for th# future. This may farther illustrate the 
distinction between forfeiture and efchcat. If, therefore, a father were seized 
in fee, and the son committed trea^n and was attainted, and then the father 
died, here the land would escheat to the lord ; because the son, by the corrup- 
tion of his blood, was incapable to be heir, and there could be no other heir 
during his life ; but nothing would be forfeited to the king, for the son never 
had any interest in the lands torforfeit.” (1 Steph. Com. 418.) 

Under the above section the son would have taken the lands, but 
only for a second of time, in order to pass them on to the Crown* 

It may be necessary to observe that a party who labours under 
forfeiture, stands in the way of the descent of property to others 
jualfas if he were not subject to any such incapacity. 

And, therefore, according to English law, the attainder of an elder 
son would intercept the rights of a younger son, and of all other 
collateral relations, who could only take after him. If, therefore, ha 
could not take for himself, and they could not take in consequence 
of his blocking up the way, the estate necessarily escheated. (1 
Steph. Cora. 420.) But it may well be questioned whether this 
would be the case with Hindus in Madras, where the sons take, not 
after, but along with, the father, as his co-heirs. It is to be observed, 
too, that forfeiture under the Code has not the effect of corrupting 
the blood and extinguishing its power of transmitting inheritable 
rights. The moment the sentence has expired, the stream of 
inheritance flows on unimpeded. It is only the personal rights of 
the convict which are transferred to Government, by a sort of 
statutory conveyance, but I conceive that Government takes nothing 
which he could not have assigned away. And so it was by English 
law, ^hat the attainder of the ancestor did not prevent the descent 
of au estate entailed upon his issue, because they claimed not from 
him, but by virtue of the previous gift to themselves as his children* 
(Willi|ms, R P. 49,) 

This question, as to the effect of a forfeiture for the crime of a 
father upon the rights of a son, arose for decision in the Bengal High 
Court in the case of a Zemindary. The estate had been forfeited for 
rebellion under Act XXV of 1857, (Native Army : Forfeiture for 
Mutiny,) and was claimed for the son, on the death of the lather, 
on the ground theft the father's rights only could be conflsoated, and 
that pnder the law of the Mitakshara, by which the case was admit- 
tedly governed, the son by birth became co-owner with bis father^ 
and hicpright» could not be affected by his father’s acts. The 
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however, held that the father represented the whole estate, and that 
the Mitakshara law, by which each son has by birth a property in 
the paternal estate, is inconsistent with a custom according to which 
the estate was impartible and descended to the eldest son. Couch 
C.J. said, ^ j 

** The plaintiff’s case in truth is that only the oldest son becomes a co-owner 
with his father, which is not the law of the Mitakshara. Either all the sons 
must become so, or none of them do, and the right of the eldest is only to 
inherit on his father’s dealh.” (Thakoor Kapilnauth i>. The Government, 13 
B.L.R. 445, 460; S.C. 22 Suth. 17, 21.) 

It would be impossible within the limits of a note in a treatise on 
criminal law to discuss the soundness of a decision which opens up 
so large a question on one of the nicest points of the law of inheri- 
tance. I may, howevei*, call attention to the remarks of* the Privy 
Council in the Shivagunga case, (Xatama Natchiar v. Rajah of 
Shivagiinga, 9 M.I.A. 589, 610); to a Bengal case under Mitak- 
shara law, (Ram Narain Singh v. Pertum Singh, 11 B.L.R. 397; 
S.O. 20 Sutb. 189,) and to the following Madras cases, all of which 
assume that notwithstanding the impartibility of a Zemindary it still 
retains the quality and incidents of joint family property. (1 Sel. 
Dec# 284; Enoogunty Sooriah v. Veucata Neeladry, 3 Knapp. 27 ; 
Mad.Pec. 51 of 1849 ; 58 of 1861 ; 69 of 1861 ; 19 of 1862; Siibba- 
rayulu v. Rama Reddi, 1 Mad. H.C. HI ; Malavaraya v. Oppayi, ib. 
349; Chentalapati v. Zemindar of Vizianagram, 2 Mad. H.C. 3>28 ; 
Muttu Viran v, Katama Natchiar, 4 Mad. H.C. 471. Mayne TS, 
Law, § 293-295.) 

In cases where the crime does not specifically carry with it a 
forfeiture, there may be an express declaration of forfeiture by the 
Court under the succeeding section. This declaration must, I 
imagine, form part of the sentence, and be made at the time it is 
announced. 

62 - Whenever any person is convicted of an 

Forfeiture of offence punishable with death, the 
p^ro/ offend^era C!ourt may adjudge that all his pro- 
punishabie with perty, moveable and immoveable, shall 
atto^’or be forfeited to Government ; and when- 

ever any person shall be conticted 
of any offence for which he shall be transported, 
or sentenced to imprisonment for a term of seven 
years or upwards, the Court may adjudge thai; tbe 
rents and profits of all his moveable and immoveable 
estate during the period of his transportation or im- 
prisonment shall be forfeited to Government, subject 
to such provision for his family and Tiependents as 
the Government may think fit to allow, during such 
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63 . Where no - sum is expressed to which a fine 
may extend, the, amount of fine to. 
Amount of fine, whioh the offender is liable is unlimited, 
but shall not be excessive. 


Commentary. 

By s. 308 of the Or.P.C. 


“ Whenever a Criminal Court imposes a fine under any law in force for the 
time being, or confirms in appeal or revision a sontenee of such fine, or a sentence 
f'ftf " which such fine forms a part, the Court may order tho whole or any jparfc of 
th«^iinetpbe pai4 incurred in the' 

prosecution, (2) for tne ouencenfjmnpUined or, WHero such offence can, in tho 
opinion of tlie Court, be compeu0l4liyi9^”^o>^^y* Such payment shall be made 
as the Court thinks fit, to or for tlijoenofit of th 
injured, or both.” 


; the complainant, or the person 


“ If the fine be awarded by a Court whose decision is subject to revision, the 
amount awarded shall not bo paid until the period prescribed for presentation 
of the appeal has elapsed, or, i* an appeal bo presented, till after the decision 
of the appeal. In any subsequent civil proceedings relating to the same matter, 
the Court shall take into account any sum which may have been awarded under 
this section.” (See Act X of 1875, s. 130. High Courts Criminal Procedure.) 


Under Act XI of 1874, s. 2i the Governor-General in Council or 
the local Government has a similar power, whenever any fine or 
fo»f^iture is imposed on any person for any ofieuoe, of direotmtsj a 
share, or proportion, of ench fine to be paid over to tho prosecutor 
towards defraying his expenses. Nothing is said as to the power 
so to appropriate a part of the forfeiture, probably through a clerical 
error in drafting the Act. • ^ 

When, upon the conviction of some prisoners for stealing bullocks^ 
the Judge ordered the fine imposed upon them to be paid over to 
one of tho witnesses as compensation for his having had to return 
tojhe prosecutor the bpllocks which he had purchased, the order 
was held to be bad. The sale to the witness was not “ the offence 
complained of* within the meaning of the section. (7 Mad. H.O. 

• Appx. xiii.) 

Where two persons were jointly charged in respect of a theft of 
some bullocks, and it appeared that the first prisoner had stolen the 
bullodijs, and had sold them to the second prisoner, who bad bought 
without a guilty knowledge, and was therefore acquitted, but was 
deprived of his purchase ; it was held by the Madras High Court, 
that the loss so suffered by the second prisoner was not a loss 
resulting from the theft, which could be compensated under s. 44 of 
the CF. P.C. as originally framed. (4 Mad. H.O. Appx. xxviii.) Nor, it 
seems, would such a case come within the meaning of the amended 
section. The injury suffered by the purchaser would arise, not 
from the theft, but from his own act in buying from one who was 
not thp owner of the property he sold. 

Under this section it is competent to a Magistrate to award the 
whole, or any part, of a fine imposed upon a Police Officer as oompen- 
satidn to the prosecutor, notwithstanding the provision contained in 
B. 12, Act X]S.iy of 1859, (Madras Police) that fines imposed .upon 
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Police .OiSicers for misconduct shall be credited to the Police Snper- 
animation Fund. (Rules of the Sudder Court, 28th April 1862.) 

Where the Penal Code provides that an offender shall be punished 
with imprisonment, and shall also be liable to fine, it is necessary 
that, the sentence should include some period of imprisonment, if 
only .a moment. Where, under such sections, a fine only was im« 
posed, the Court annulled the sentence as being illegal, directed the 
fine to be returned, and ordered the Lower Court to pass a new 
sentence, of which imprisonment should be either the whole ora 
part. (Reg. r. Chenviowa, 1 Bomb. H.C. 4; Reg. v. Rama, 34; 
Reg. V. Buheerjee, ih. 39 ; 4 Mad. H.C. Appx. xviii.' 

^SSSiSSSmllSt 

it shall be coBipetent 
pr^onmentln™- to the Court* which Sentences such 
payment offender to direct by the sentence that, 
in default of payment of the fine, the 
offender shall suffer imprisonment for a certain term, 
which imprisonment shall be in excess of any other 
imprisonment to which he may have been sentenced, 
or to which he may be liable under a commutation 
of a sentence. 




Commentary. 

This section, read with s. 309 of the Gr. P.C., does not render it 
imperative to record a sentence of imprisonment in default of pay- 
ment of fine. (Mad. H.C. RuL, 7th Dec. 1866 ; Mad. H.C, Rul., 5th 
April 1870, Weir, 9.) 

This section only applies to convictions .under the Penal C(^e. 
Therefore, where a Magistrate inflicted a fine under s. 48 of Act 
XXIV of l859, and then, as an alternative, imposed a term of impri- 
sonment under this section, the Madras High Court quashed the 
convictions. They held that under Act XXIV of 1859, s. 48, he had 
to elect between fine aiid imprisonment, and if he preferred the 
former punishment, he could only enforce it in the manner laid 
down by Act V of 1865, (Police : Mad. Act.) (3 Mad. H.C. Appx. ix, 
S.C., Weir, 8; 7 Mad. H.C. Appx. xxii, S.O., Weir, 380. See also 
note to s. 70 post.) And so it was decided under a local Act (III of 
1864, Abkari ; Mad. Act) which provided fines only for violation of it» 
provisions, and gave a special procedure for levying tbetn. ^(g Mad. 
H.C. Appx. xl, S.C,, Weir, 332.) 

But imprisonment cannot be inflicted, in lieu of fine, under any 
Local Law, passed prior to 1868. (Mad. H.C. Rul., 24th April 1873, 
S*0., Weir, 10.) 

65 . The term for which the Couft directs the 

Limit of term of ^ imprisoned in default 

midtounenriw of payment of a fine, shall not Exceed 
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oiie-fourth of the term ofimprison- 
the offence u pun- ment which is the macsimtiia fixed for 
prisonm^^MwSi the offencc, if the offence be punish- 
“ able with imprisonment as well as fiiie. 

Commentary. 

“Provided, that in no case decided by a Magistrate, where imprisonment 
shall have been awarded as part of the substantive sentence, shall the period of 
‘imprisonment awarded in default of payment of the fine exceed one-fourth of 
the period of imprisonment which such Magistrate is competent to inflict asr 
punishment for the offence, otherwise than as imprisonment in default of pay- 
ment of fine. Where a person is sentenced to fine only, the Magistrate may 
award such term of imprisonment imj^efanlt of payment of fine as is allowed 
by law, provided the amount does uoLexceed the Magistrate’s powers under this 
Act.” (Or. P. C,, s. 309.) 

This section has been explained by the High Court of Madras as 
follows ^ 

• “If imprisonment and fine, and further imprisonment in default of payment 
of the fine is the sentence, the imprisonment in default cannot exceed one- 
fourth of the period of imprisonment which the Magistrate is competent to 
inflict for the offence. Bu t^ ^ if th e senteime is fine only, th e impiisonment in 
default of payment may tie ” pern 

66 . The imprisonment which the Court imposes 
in default of payment of a fine, may 

Description of jjg of any description to‘ which the 
such default. offender might have been sentenced 
for the offence. 


67 . If the offence be punishable with fine onl^< 
• the term for which the Court direcraj 

*oIXt°for“^dt offender to be imprisoned, in/ 

fault in payment default of payment of fine, shall not 
okn“cle i^^uh* cxcecd the following scale, that is to^ 
oSy. *•'^7 exceeding two 

months when the amount of the fine 
shall ^t exceed fifty Rupees, and for any term not 
exceeding fohr months when the amount shall not 
exceed one hundred Rupees, and for any term not 
exceeding six months in any other cases. 

* Commentary. 


In Wet <^se tbe imprisonmenfc awarded in default of my ment 
must be^imple^ not rigorous. (Eeg. v, ^antu^ 5 Bom. BiC. v.U/ 45.) 
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68 - The imprisonment whichis im- 
mfnTto posed in default of payment of a fine 

tSeLe *^”*“*^ shall terminate, whenever that fine is 

• ' either paid, or levied, by process of law. 

69 - If, before the expiration of the term of impri- 

Temination of BOnment fixed iu default of payipent, 
such imprison- such a proportion of the fine be paid, or 
St XpropOT- levied, that the term of imprisonment, 
tionai part of fine. g^fEe^ed in default of payment, is not 

less than proportional to ^he part of the fine still 
unpaid, the imprisonment shall terminate. 

Illustration, 

A is sentenced to a fine of one huudred Rupees, and to four 
months’ imprisonment in default of payment. Here, if seventy-fivOi 
Rupees of the fine be paid or levied before the expiration of oue 
month of the imprisonment, A 'will be discharged as soon as the first 
month has expired. If seventy-five Rupees be paid or levied at the 
time of the expiration of the first month, or at any later time while 
A continues in imprisonment, A will be immediately discharged.,, If 
fifty Rupees of the fine be paid or levied before the expiration of two 
months of the imprisonment, A will be discharged as soon as the 
two months are completed. If fifty Rupees be paid or levied at 
the time of the expiration of those ^^wo months, or at any later 
time while A continues in imprisonment, A will be immediately 
discharged. 

70 . The fine, or any part thereof which remains 
unpaid, may be levied* at any time 
leriS® wiThm sk within six years after the passing of 
dwiSg the sentence, and if, under the sen- 
term of imprison, tcuce, the offender be liable to impri- 
sonment for a longer period than six 
years, then at any time previous to the expiration of 
that period; and the death of the, 
de?^*ot “to”* offender does not discharge from the 
eharge his pro- liability any property lyhich ’would, 
gerty from habi- jjeath, bo legally liable for 

his^ebts. 

Commentary. 

It has been rnled by the High Court of Bengal tbat s. ?0Tef ere 
i eKclaeiVely to oases which have been dealt with ander the pooe, end 
tludi fines, inflict^ for ofienoes punishable under otber special ani 



CUMULATIVE SENTENCES. 39 

local laws, are not within the provisions of that section, unless ita 
operation be specially extended thereto. (5 R.J. & P. 213.) 

not as a sa tisfaction r>f tha Ihe o!3(pct 

oFssTSS-- 70 is explamed by the authors oT^IEeCode, as quoted in the 
Commissioners' Second Report, 1847, § 487. 

Sections 64, 65, 68, 69 & 70 of the Indian Penal Code are to be 
applied by the High Court in all cases in which a fine is awarded. 
(Act X of 1875, 8. 107.) 

Fines are to be enforced by the issue of a warrant for the levy of 
the amount, by distress and sale of any moveable property belonging 
to the offender. Such warrant rftay be executed within the jurisdic- 
tion of the Court that issued ifti and it shall authorise the distress 
and .sale of any moveable property belonging to the offender, with- 
out the jurisdiction of said Court, when indorsed by the Magistrate 
of the District in which such property is situated. (Cr. P.C., s. 307; 
Act X of 1875, 8. 105.) Imrfioveable property cannot be made liable 
•for the payment of a fine. (Reg. v. Lalhi, 5 Bom. H.O. C.C. 63.) 

This mode of levying the fine may be adopted, even though the 
offender has undergone the full term of imprisonment to which he 
has been sentenced in default of payment of the fine. (5 R.J. & P, 
110|)* But not in cases where any special procedure is laid down, by 
any special or local law, for the recovery of the fine. (Or. P.Q,, s. 307; 
Act X of 1875, s. 105.) 

71 . Where anythiijg which is an offence is made 
up of parts, any of which parts is 
meX'^pf oXnco itself an offence, the offender shall not 
which is made up punislied with the punishment of 
• more* than one oi such his ottences 

unless it be so expressly providedjMh 

Illustrations. 

(a) A gives Z fifty strokes with a stick. Here A may have com- 
mitted the offence of voluntarily causing hurt to Z by the whole 
beating, %,ud also by each of the blows which make the wnole beating 
up. If A were liable to punishment for every blow he might be im- 
. prisoned for fifty years, one for each blow. But he is liable only to 
one punishment for the whole beating, 

(b) BtJt if, while A is beating Z, Y interferes, and A intentionally 
strikes Y, here, as the blow given to Y is no part of the act whereby 
A voluntarily causes hurt to Z, A is liable to one punishment for 
voluntarily causing hurt to Z, and to another for the blow given to T. 

. Commetttary. ^ 

Where, however, a person is convicted at the same time of two or more 
offences punishable under the same or different Sections ot the Penal 
Code, he may be sentenced to several penalties on 6a(^, ** suoh penal- 
ties, whdh Goni^sting of imprisonment or tijanspprtation, MjBommend<a>- 


40 


CUMULATIVE SENTENCES. 


the one after the expiration of the other. And it shall not be neces- 
sary for the Court, by reason only of the aggregate punishment for 
the several offences being in excess of the punishment which such 
Court is competent to inflict on conviction of a single offence, to send 
th||pffender for trial before a iJigher Court, * Provided that in no case 
shay the person be sentenced to imprisonment for a longer period 
than 14 years; provided, also, that if the case be tried by a Magis- 
trate, (other than a Magistrate acting under s. 36) the punishment 
shall not in the aggregate exceed twice the extent of the punishment 
which such Magistrate is by his ordinary jurisdiction competent to 
inflict.” (Or. P.O., s. 314; Act X of 1875, §109.) The limit of 14 years 
fixed by this section refers to sentences passed simultaneously, or 
upon charges which ai^ tried simultaneously. It does not apply to 
cases of offences committed by persons who are already undergoing 
sentence of imprisonment. (Reg. a, Puban, 3 Wym. Or. 5, S.O. 
7 Suth. Cr. 1.) 

As to cases where whipping is permitted, see notes to Act VI of 
1864, 88. 1, 2 & 8. (Whipping.) 

Where accumulated punishment is given under s. 314, of the Or^ 
P.C., separate sentences should always bo given in the manner 
therein prescribed, otherwise in the event of an appeal, and a reversal 
of the conviction in one or more of the separate cases, it would be 
impossible to determine to what portion of the aggregate imprison- 
ment the prisoners still remained liable. (4 Mad. H.O. Appx. favii.) 

See also as to sentences on escaped convicts and prisoners already 
under sentence. (Cr. P.C., ss. 316-317, and Act X of 1875, ss. 110-111.) 

I. If in one set of facts so connected together as to form the same 
transaction mdre offences than one are committed by the same per- 
son, he may be charged with and tried for every such offence at the 
same time. 

II. If a single act falls within two separate definitions of any 
law, in force for the time being, by which offences are defined or 
punished, the person who does it may be charged with each of the 
offences so committed, but he must not receive a more severe pun-, 
ishment than could be awarded by the Court which tries him for 
either, (Empress v. Budh Sing, 2 AIL 101.) 

III. If several facts, of which one or more than one would by 
itself constitute an offence, form, when combined, an offence under 
the provisions of any law in force for the time being, by which 
offences are defined or punished, a person who does them may be 
charged with every offence which he may have committed, but he 
must not receive for such offences, collectively, a punishmcjit more 
severe than that which might have been awarded, by the Court 
trying him, for any one of such offences, or for the offence formed by 
their corabination. (Cr. P.C., s. 454 ; Act X of 1876, s. 19. See also 
the illustrations appended to the section.) 

The effect of this section was much considered in a Madras Case, 
(Noujan, in re, 7 Mad. H. C. 375) where the Couft laid down the law 
as follows ^ 

** The imxiiediate question is whether a i^risoner tried, oonvioted aud punished 
under a. 369 for abdacting a child with intent dishonestly take* moveable 
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property oaai be puniahed for the ibeffc of pari of the moveable propeHy, which 
, he intended dishonestly to take through means of the abduction.*^ 

** Save for the new Code, this course would be illegal under the repeated 
decisions of this Court.** I 

“ 464, 1, is the section by which this process is to be supported, if at a|f. If 
the words of this branch are taken in connection with those of s. 452^ which 
precedes it, and of branches II and, III they do not do s<^ 452 contains a rule 
of criminal pleading as to the necessity of a separate char^, and a separate 
trial for each distinct offence. Then 453 (similarly to the English rule as to 
several embezzlements) modifies this rule as to several offences comiUitt^ 
within a year. The pre-requisites of joinder are similarity of the offences and 
their falling within the time. Then, strangely enough, s. 456 is quoted as the 
key to the similarity, and the result seems to be that they are similar when ib 
is doubtful to which of them the proveable facts in each may amount. It oan,“ 
we suppose, scarcely be meant that the element of doubt is to be the governing 
point. It perhaps means that whefe, as in the illustration, the criminative 
facts, which constitute the offence, are so nicely shaded that it is often doubt* 
ful, pHnid fade^ to which specific definition the facts are to be subsumed, there 
may be a joint trial.’* 

“A further modification of the rule of severance is introduced in 464^ I. 
Where facts “ so united as to fbrm the same transaction” fulfil the requisites 
of the definitions of several offences, there may be one charge and one trial. 
Nothing here is said about the punishment, and we have still a mere rule of 
criminal pleading modifying the general rule.’* 

** It is not until we come to the illustrations that we find punishment im- 
ported — and with the exception of (c) and (d) it may perhaps be said that the 
o%ffces are all different in character. Those are mere transcripts of decided 
cases which seem inconsistent with the principles of others decided by the same 
Oouii ; (e) is perhaps reconoileable if the kidnapping was for a different pur- 
pose, but if the kidnappinpr was for the pui^ose of subjecting to slavery, it will 
be impossible to reconcile it with other decisions and with the subsequent parts 
of this section.” t 

“ (b) embraces the case of three murders, and the legal principle is sound, 
though perhaps the application in practice will be found difficult.” 

“If we take the section there is. therefore, nothing to overrule the previous 
deq^ions, but undoubtedly, the kidnapping illustration is opposed to previous 
devious, and, unless explained sra above, is a direct authority for the two 
sentences passed in the present case.” 

» “ If, however, we are to import the illustrations as a gloss upon I and as 

explanatory of its moaning, we must perform the like operation upon III, and 
must, if possible, reconcile all the three parts of the section.” 

“Ill says that where several facts aggregated form one offence, and if 
severed •constitute several, the offender may be charged with evei'y offence 
committed, but the utmost punishment awardableis the extreme punishment 
for th^ concrete ol for one of the separate offences. We presume that the 
Court may elect whether it will punish for one or the other, but it may not 
^^nish for both.” 

“N<ilv •the words of the section do not meet the case. Kidnapping with 
intent to steal is not an offence formed by the union of kidnapping with steal- 
ing, but by the union'pf kidnapping with intent to do it, and tne result on the 
mere words would that the section contains no inhibition of tw^ 
punishments.** ■ * 

“ The* illustrations, however, show that the framers imagine that they had 
provided for the further case of the second offence being the substantive crimi*- 
nal act .which was the evidence of intention in the former, and therefore evi- 
dentiary matter of that intent. Thus (n) house-breaking with intent to oom- 
mit adultery and the commission of it may not he separately punished. Still 
nearer it the pfesent case is (p) the enticing away (it does not even say for the 
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purpose of committing adultery^ and adultery may not be separately punished. 
The measure of the punishment is here again the largest amount awardable for 
one of the offences.” 

“ The section, therefore, with its illustrations forbids two punishments for 
an offenco so compounded that one Wbstantive offence is the aim of the other 
and evidentiary matter of the intent necessary to constitute that other. It is 
not narrowed to offences of a cognate character, for house-breaking and adultery 
have no more connection than kidnapping and theft. We come to the conclu- 
sion, therefore, that, despite the inaptness of the words, there is nothing in 
these sections intended fto alter, that, unless the illustrations are looked at, 
there is nothing to alter the principles upon which punishments were awarded 
before the Act passed, and that when they are all taken together those attached 
to a branch which does introduce a limitation upon the power of punishment 
must prevail over those attached to what is by itself a mere rule as to the 
joinder of charges.** 

y Read I and II together, they come to^fhis — you may join them, but if when 
joined several make up one compound offence, you shall only punish for one. 
They shall be considered to make up such a compound, when one of them is 
the criminal result at which the other has arrived. You may then punish to 
the extent permissible for any one of them, but you shall not tack the punish- 
ments together.” ^ 

** In our opinion this second punishment for the theft is by the present Code, ^ 
as it was by a long course of previous decisions, which the Code is professing to 
follow, absolutely illegal.” 

So in Bombay it was held that a prisoner could not be at the same 
time punished for committing an offence by fire, with intent to 
destroy a warehouse, under s. 436, and for the offence of raischi^thy 
fire with the intent to cause damage to property above the value of 
Kupees 100 under s. 435. The Court said 

” In some English cases one act, or set of acts, of the accused person has been 
held punishable upder two different Statutes, and a double conviction and 
sentence have been sustained. In such cases the intention of the Legislature is 
to guard two interests of different species, and to prevent a person, who has 
offended against both, from escaping with a penalty provided for the defence of 
one only. The present is not such a case. The intention of the accused was 
solely to do one act, viz., to set fire to a warehouse : and tho circumstance Uiat 
the same act also answers to the definition of another and subordinate office 
does not render him liable to an additional punishment for it. Such a case 
seems to be contemplated by s. 464 of the Criminal Procedure Code, paragraph 
II. It is a general rule that when, in the same Penal Statute, there are two ^ 
clauses applicable to the same act of ah accused, the punishments are not 
to be regarded as cumulative unless it be so expressly provided.” (Reg. v, Dod 
Basaya, 11 Bom. H.G. 13.) 

In a case before the Allahabad High Court, a man was convicted of 
criminal trespass, by virtue of having entered upon property with the 
intention of committing mischief. He was also convicted of ■ 
committing mischief. It was held that under cl. 3 of s. 454 he might 
be sentenced in respect of each offence separately, but that hiscwhole 
punishment could not be more severe than might have been awf^ded 
for either offence. (Empress v. Budh Sing, 2 All. 101 .) It is evident 
that this came to the same thing as if be bad only been charged with 
the more grave of the two offences. Here there were several facts, which 
were all combined in the commission of the actual mischief. Where, 
however, the doing of any act constitutes one offdhee, and the very 
Bamo act, if followed by a particular result, constitutes a graver offence, 
a person who (pmmits the act followed by the result should be 
sentenced upon it solely, , as the lesser offence is merged cn the ipreater. 
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t'or instance* if a woman abandons her child* knowing that its death 
may follow, she commits an offence under s«l317 of the Code : but if 
death actually follows, she commits an offence under s. 804. It is 
proper to charge her with both offences, as it may be doubtful 
whether the death followed from the? exposure. But if this fact is 
found* the sentence ought to be under s. 304 alone. (Empress v, 
Banni, 2 All. 349.) 

Under the old law, the following decisions as Jo cumulative punish- 
ments were given : 

Where the offences with which a prisoner is charged are parts of 
the same continuous transaction, as, for instance* house-breaking and 
theft, it has been ruled by all the High Courts that the offender 
cannot be punished for both separately, but should be sentenced 
under s. 454 or 457 as the case might be. (Rulings of the Madras* 
High Court, 1862 and 1863 ; Reg v. Tonaokoch, 2 Suth. Cr. 63 ; Reg. 
V. "Cbytun, 5 Suth. Cr. 49; Jogeen v. Nobo, 6 Suth. Cr. 48; v* 
Arjoon, 1 Bom. H.C. 87 : but see, contra, Reg. v. Genu, 5 Bom. H.O. 
C.O. 83; Reg. v. Anvarkbah, 9 Bom. H.C. 172.) 

Similarly, it has been decided that cumulative sentences cannot be 
given on charges of possessing stolen property under s. 411, and of 
voluntarily concealing the same property under s. 414 ; (4 R.J. & P. 
122 : 4 Mad. H.C. Appx. xiv, S.O., Weir, 105,) of theft under s. 379, 
oresriminal breach of trust under s. 409, and of receiving or retaining 
the same property under s. 411 ; (Reg. v. Sreemunt, 2 Suth. Cr. 63, 
S.O.* 4 R.J. & P. 563; Reg v. Seeb Churn, 11 Suth. Cr. 12 ; Reg. v. 
Sheikh Mudun* 1 Suth. Cr. 27; Reg. v, Shunkur, 2 N.W.P. 312) ; of 
making a false charge under s. 211, and of falsely swearing to the 
same matter under s. 193; (5 R.J. & P. 138, but sefe, contra, Reg. v, 
Abdool Azeez, 7 Suth. Cr. 59} ; of culpable homicide, and of being a 
member of the unlawful assembly by which the homicide was com- 
mitted; (Reg u. Rubeeollah, 3 Wym. Cr. 9, S, C. 7 Suth. Cr. 13); of 
usitig forged dooumentsmnder s. 471, and of having them in posses- 
sion with intent to use them under s. 474, (Reg. v. Nuzur Ali, 

6 N.W.P. 39) ; of kidnapping under s. 363, and of restraint in order 
to kidnap under s. 346, (Reg. v. Mungroo* 6 N.W.P. 293); of kid- 
nimping, and of intent to marry forcibly under s. 866 ; (Reg. v. Isree, 

7 Suth. Or. 56) ; of kidnapping, and of intent to steal from a child 

under ]^6n years of age, under s. 369 ; (Reg v. Sbama, 8 Suth. Cr. 35 ; 
of criminal intimidation, with a threat of causing the death of a person 
under s. 606, and of criminal intimidation by posting up an anonym 
mous communication against the same person under s. 507. (Beg. v. 
Zora, 4 Bonv H.O. Cr. 12.) So, also, where a particular section pro- 
vides Tor the union of several criminal acts* e,g,, grievous hurt 
committed in the act of house-breaking under s. 460, the prisoner 
ought to be indicted under it, and not for the separate offences 
of house-breakii^ and causing hurt under jss. 257 and 324. (4 R. J • 
& P. 360.) ^ 

On the same principle, where a Joint Magistrate bad passed a sen- 
tenoQ against a prisoner on a charge of enticing away a married 
woman, find the Session Judge directed him to commit the prisoner 
for adultery, the Madras High Court ruled that the original seutence 
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should have been at once annulled. There should not be two trials 
and two convictions before two separate tribunals on the same collec- 
tion of faots, the requisite intention *iu the one case being the sub- • 
Btantive delict in the other, (5 Mad. H.O. App. xvii.) 

* Where, however, a prisoner Vas charged with cutting down, and 
carrying away a tree, the Bombay Court held that he might be pun- 
ished on separate charges for mischief and theft, as the mischief was 
complete before the theft could have commenced. (Beg. v. ^arayan 
Krishna, 2 Bom. H.O. 416. 8ed qucere In the following cases a 
double conviction for theft and mischief was held illegal ; Biohuk v. 
Auhiick, 6 Suth. Cr. 5 ; Reg, v. Sahrae, 8 Suth. Cr. 31. And so it 
has been laid down, that the offence of rioting, armed with ‘deadly 
weapons, under s. 148, is different from that of stabbing a person on 
whose premises the riot takes plqpe, under s. 324 ; (Reg. v. Calla- 
chand, 7 Suth. Or. 60 ; S.O., 3 Wynv Cr. 34 ; Beg. v. Dina Sheikh, 
10 Suth. Cr. 63 ; Reg. v. Hurgobind, 3 N.W.P. 174; Empress v. Ram 
Adhin, 2 All. 139); that the offence of kidnapping under s. 463* is 
distinct from that of selling a minor for the purpose of prostitution 
under s. 372, (Reg. v. Doorga Doss, 7 Shth. Cr. 104; S.C. 3, Wym. 
Or. 37) ; and that the offence of concealing property in order to • 
fabricate false evidence under s. 193 is different from that of con- 
cealing the same property, knowing it to be stolen under s. 414, 
(Empress v. Rameshar, 1 All. 379) and that separate sentences may 
be passed for each offence. 

Where a prisoner is convicted of several offences, and receives upon 
each a sentence which, if standing alone, would not be open to appeal 
under ss. 273-274 of the Cr. P.O. it is held in Bengal that the sen- 
tences cannot be taken together, as if they formed one sentence, so 
as to give an appeal (Keg. v, Nagardi, 1 B.A. Cr. 3, S.C., 10 Suth. 
Cr. 3 ; Reg. v. Morly, 6 Suth. Or. 61 : contra, Reg. v. Gulam, 12 Bom. 
H.O. 147.) Au appeal may be brought against any sentence referred 
to in 8. 273 or 274, by which any two or more of the punishments 
therein mentioned are combined, but not against a sentence in which 
imprisonment is awarded in default of payment of fine, and in addi- 
tion thereto. Nor against any sentence which would not otherwise 
be liable to appeal, because tfie person convicted is ordered to find • 
security to keep the peace. (Cr. P.O., s. 274 ; Act XI of 1874, s. 24.) 

On the other hand, a Magistrate is not authorised to split up an 
offence, so as to give himself a jurisdiction over the parts wjiioh he 
woujd not have had over, the whole, and so to deprive the offender 
of bis appeal. (Empress v. Abdool Karim, 4 Cal. 18.) 

72 . In all oases in -whicli judgment is given that 
a person is guilty of one of Several 
offences specified in the judgment, but 
ty of one of several thatdt is doubtful of wl^jch of these 
TOOTt' Btatkg thft offences he is guilty, the offender shall 
punished for the offehce for which 
the lowest punishment is provided, if 
the same punishment is not provided for stil. «. 
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Commentary. 

, This section points to a difficulty which has hitherto been without 
remedy. , An indictment may contain several counts, each charging 
a distinct offence ; for instance, a simple assault, an assault with 
intent to wound, and an assault with intent to rape. In strict logic, 
no conviction ought to take place until the verdict can state which 
of the offences was perpetrated, and if it cannot be stated which of 
them, then it cannot be alleged with certainty that any one of theni 
in particular was committed, and if so, there ought to be an 
acquittal. Juries always get out of the difficulty by returning a 
general verdict of guilty, which they are told they may do, if they 
are of opinion that any offence charged in the indictment has been 
accomplished, and they cannot asked to state which was effected. 
Now, however, a Judge will be ffuthorised to find that the prisoner 
is guilty uponlsome one, but he fs doubtful upon which, of the counts, 
an4 the sentence will then be given as if the prisoner had been con- 
victed on the least aggravated charge. 

It will be observed thatT to authorise a conviction under this 
•section, the doubt must be as to which of the offences the accused 
has committed, not whether he has committed either. As the Com- 
missioners observe (Second Report, 1847, § 527.) 

“ But it is to be remomberGd that, acoording to the supposition, the 
facts^hich constitute the corpus delicti are proved, and that the douht relates 
to Ihme incidental point, which is of a quality important only os determin- 
ing , whether the ojBfenco falls technically under one designation or another ; 
as for example, where a man is charged with theft, hut a douht is raised hy the 
evidence whether the party had not the property in trust. (Reg. v. Jamurha, 
7N.W.P.137.) , 

In Bengal, and latterly in Madras, it has been hefd, that where a 
prisoner has made two contradictory statements, and there is no 
' counter-balancing evidence to show which of them was false, be may 
be convicted upon an alternative finding that he gave false evidence 
in c*ie or other of the twO statements. (Reg. v, Mt. Zamiran, B.L.R. 
S>up. 521, S.O., 6 Suth. Cr. 65; Reg. v, Mahomed Hoomayoon, 
13 B.L.R. 324, S.O. 21 Suth. Or. 72; Palany Chetty, m re 4 Mad. 

» H.O. 61 ; Reg. v. Gonowri, 22 Suth. Cr. 2.) 

But it must appear necessarily upon the face of the depositions or 
from other evidence, that one or other of the two statements was 
false, and was known to be false. (Reg. v, Nomal, 4 B.L.R.A. Cr. 9 ; 
S.O. 12 Suth. Or. 69 ; Reg. v. Motikhowa, 3 B.L.R.A. Cr. 36, S.O., 

. 12 Suth. Cr. 31.) 

See Cr. P*0., s. 455 and Act X of 1875, s. 20 as to the indictment, 
where 1}be nature of the crime is doubtful. 

73 Whenever any person is convicted of an 
BoHtar, confine. ofPcnce for which undcr this Code the' 
ment. . Court has power to sentence him to 

rigorous impAsonment, the Court may, by |ts sen^ 
ten<Je, jorder that the offender shall he kept in sdli- 
tary oonfinement for any portion of pofla^ohB of the 
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impriaonment to which he is sentenced, not exceed- 
ing three months in the whole, according to the fol- 
lowing scale, that is to,say — 

A time not exceeding one month, if the term of 
imprisonment shall not exceed six months. 

A time not exceeding two months, if the^ 
^ijnpri isonment shall exceed six months and 
thMMt year. 

A time not exceeding three months, if the term 
of imprisonment shall exceed one year. 
i\ Commentary. 

Nt) provision is made for a sentence of one year's imprisonment, 
But the Madras High Court has ruled that more than two months^ 
solitary confinement cannot be awarded in a sentence of one year's 
imprisonment. (13th Feb. 1867; S.O., Weir, 10 ; 17th Nov. 1870.) 

74. In executing a sentence of solitary confine- 
LimitofsoUfcary ment, such Confinement shall in no 

confinement. exceed fourteen days at a tinie, 

with intervals between the periods of solitary con- 
finement of not less duration than such period ; and 
when the imprisonment awarded shall exceed three 
months, the solitary confinement shall not exceed 
seven “days in any one month of the whole imprison- 
ment awarded, with intervals between* the perieds 
of solitary confinement of not less duration than 
such periods. 

Commentary. 

Accordingly, where a prisoner had been sentenced to imprison- 
ment for a year and a day, of which three months were to beH passed 
in solitary confinement, the Madras High Court reduced the solitary 
confinement to a period of 84 days. (1 5th Dec, 1879; S.O., Weir, 
Sup. 1.) 

75. Whoever, having been convicted b£ an 

offence punishable under Chapter XII 
Chapter XVII of this Code with 
irfter a previous imprisonment of either description f Or 
^^pmiAaMe a term of three years or dpwards, shall 
1^6 guilty of any offence punishable 
under either those Chapter® with 
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imprisonment of either description for a term of 
. three years or upwards, shall be subject for every 
such subsequent offence to transportation for life, or 
to double the amount of punishment to which he 
would otherwise have been liable for the same; 
provided that he shall not in any case be liable to 
imprisonment for a term exceeding ten years. 

Commentary. 

The Bengal High Court holds that the previous offence must have 
been committed since the PenarCode came into operation, so as to 
have been punishable under it. ^Therefore, a previous conviction for 
theft committed in 1860 was held not to authorise increased punish- 
ment under 8. 75. (5 R. J. & P. 152 ; Reg. 'v. Hurpaul, 4 Suth. Cr. 9 ; 
Reg. V. Pubon, 5 Suth. Or. 66^ S.C., iWym. Or. 60.) A contrary ruling 
has been given by the Madras High Court. (1st Aug. 1864.) But 
Considering the definition of the word ** offence” in s. 40 of the Penal 
Code, as interpreted subsequently by Acts IV of 1867, (defining 
“offence”), and XXVII of 1870, (Penal Code Amendment) the view 
taken by the Bengal High Court seems to me to be preferable. Nor 
I can t^ie enhanced punishment be awarded, where the offence snbse- 
1 quefitly committed is merely an attempt to commit an, offence 
punishable under Chapter XU or XVII, or an abetment of suoV 
an offence. (Ruling of Mad. H.0. 1864 on s. 75, see Weir, 11 — 

It has also been decided in Bengal that the subsequent offence)^ 
must be one committed a^ter release from prifion upon the^ 
previous conviction; the liability to enhanced punishment for 
the second offence being “ on the ground that the sentence already 
borne has bad no effect in preventing a repetition of Crime, and has 
been, therefore, insufficient as a warning.” Therefore, where a pri- 
BonOT committed several offences, which were made the subject of 
several trials, the last trial taking place a few weeks after those 
4>receding it, while the prisoner was still undergoing his sentence, 
the Court held that such convictions could not be charged under 
s. 76. (Reg. V. Pubon, supra.) It is quite clear that the second 
offence must have been committed after the conviction for the first. 
(Emprese v. Megha, 1 All. 637). But if a prisoner, in gaol for theft, 
committed another theft in g&ol, it is difficult to see why he should 
, not receive an enhanced punishment. 

See also note to form of indictment. Book II. 
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CHAPTER IV.* 

GENERAL EXCEPTIONS. 

76' Nothing is an offence which is done by a 
person who is, or who by reason of a 
pe»?ntound^? mistake of fact and not by reason 
by mistake of fact of a mistake of law, in good faith 
bound by law. believes nimseli to be, bound by law 
to do it. 

Illustrations, 

{a) A, a soldier, fires on a mob'' by order of his superior Officer, 
in conformity with the commands of the law. A has committed no 
offence. 

(b) A, an officer of a Court of Justice, being ordered by that 
Court to arrest Y, and, after due intjuiry, believing Z to be Y, 
arrests Z. A has committed no offence. 

77- Nothing is an offence which is done by 

a Judge, when acting judicially in the 
Act of Jud^ exercise of any power which is. or 
w^n acmgjui- believes to be 

given to him by law. 

The word “ Judge” is defined by s. 19. 

Accordingly this section does not protect a committing Magistrate. 

78- Nothing which is done in pursuance of, or 

which is warranted by the judgnaent 
ant O’' Order of a Court of Justice, if done 

ment or order of a whilst such 1 udgmeut or Order remains 

Court of Jnstioe. . . • ° . -.i . t 

in force, is an offence, notwithstand-? 
ing the Court may have had no jurisdiction to pass 
such judgment or order, provided the person*doing 
the act in good faith believes that the Court had 
such jurisdiction. 

The phrase “ Court o£ Justice” is defined by s. 20. 

79- Nothing is an offence which is done oy any 

Act done b a justified by law, or who 

person by rcason of a mistake of fact and not 

Sit?eife?^^ fiy reason of a mistake of law, in^od 
s^ justified b* faith believes himself to be jjistffied 
by law ia doing ifc 
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Illustration. 

A Bees Z commit what appears to A to be a murder. A, in the 
exercise, to the best of his judgment exerted in good faitb, of the 
power which the law gives to all persons of appreheuditig murderers 
in the fact, seizes Z, in order to bring Z before the proper autho- 
rities. A has committed no offence, though it may turn out that Z 
was acting in self-defence. 

Commentary. 

Chapter lY aims at embracing all those exceptional cir^cumstances 
which may render lawful an act which upon its face appeared to be 
unlawful. This chapter must be read along with all the other 
chapters of the Code which treat of unlawful acts. For instance, 

s. 299 states that *• 

• 

** Whoever causes death by doing an act with the intention of cansing such 
bodily injury as is likely to cause death, commits the offence of culpable 
homicide.” 

• 

This section taken by itself would impose the penalties of murder 
*upon a surgeon, who properly performs a dangerous operation 
which results in death. Modified by the exceptions in this chapter, 
such consequences are, to a great extent (though not, in my opinion, 
entirely,) prevented. 

SHJctions 76 to 79 relate to the cases of persona who are, or who 
justifiably believe themselves to be, acting under the authority of 
law. 

Where a party actually is bound by law, or justified by law, in doing 
a particular act, of course there can be no more question upon the 
point. By th e very force of the terms, he is doing that which is 
lawful. Occasionally, however, a difldculty may arise, where the law 
under which he acts is of an exceptional character, and opposed to the 
ordinary law of the coun1a*y. This may take place where the ordi- 
nary law is suspended, either by the interposition of a foreign or over- 
ruling power, or by some special act of the sovereign. 

• ' 

The effect of foreign conquest is to annul, or suspend, the ordinary 
sovereignty of the conquered country ; and, while the occupation 
lasts, the laws of the subject state can no longer be rightfully 
enforced^ or bo obligatory upon the inhabitants who remain and 
submit to the conquerors. No other laws can, in the nature of 
. things, be obligatory upon them, for where there is no protection or 
sovereignty there can be no claim to obedience. (Per Mr. Justice 
Story, cited 8 Phill. Int. Law, 737-39.) In cases of civil war, there 
is greater difficulty ; for the first stage of a civil war is always, and 
necessarily, termed rebellion, and those who take part in, or aid it, 
rebels 9 >nd traitors. But it is quite clear that, with respect to civil 
war also, obedience involves sovereignty, and sovereignty is tested 
by protection. Dr, Phillimore says : — 

*' The case BuppOBefiis always one of the groateat nicety and diMcnIty. It 
wotild jrather seem, as a matter of speculation, that when an old Government it 
80 far overthrown lhat another Government entirely claimB, and at least partially 
^e^isee, fhe jimsdiction which formerly belonged' to it, the individual is 
left to atMh hiznBelf tOi and to become, by adoFtiou at least, the snb^ of 
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eitber Govemments. Tbe analogy under which ii is most just to range such 
cases has been thought to be that which has just been discussed, vis., the rule 
which applies to cases of foreign conquest, where those only are bound to 
obedience and allegiance who remain under the protection of the conqueror.*' 
(3 Phill. Int. L. 739.) i 

Upon this principle, during the recent mutiny the inhabitants of 
Delhi would have been perfectly justified in paying taxes to, and obey- 
ing the commands of, the King of Delhi ; but it would have been 
otherwise at Agra, where British role was still maintained. So long 
ago as the year 1494, the same principle was asserted in the Statute 
11, Hen. VII, c. 1, which pronounces all subjects excused from any 
penalty or forfeiture, which do assist or obey a king de facto, 

A much more difficult question arises, when the defence is that the 
matter complained of was an Act ot ^tate, done under the immediate 
orders of the Sovereign. Here, the defence takes the shape, not of a 
justification, but of a plea to the jurisdiction ; for, if the defence is 
made out, no Municipal tribunal can take cognizance of the matter. 

It would probably be impossible to define the term “ Act of State,” 
as from their very nature such acts are of a very exceptional character. 
No act will bear this character unless it is done by the State, in its 
corporate and sovereign character, for some State purpose, and rests 
avowedly upon grounds higher than Municipal law. (See Ameer 
Khan, in re, 6 B.L.R. 435.) Such acts generally take place in tiaip of 
war, but not necessarily so, the existence of a war being merely the 
strongest possible evidence that the State is acting in its sovereign 
capacity. Upon this ground, no action will lie in any Municipal Court 
for false imprisonment, or any other a(;t which takes place in conse- 
quence of the c^ture of a ship as prize, even though the ship be ulti- 
mately acquitted, and the seizure declared by the prize Court to be 
illegal. (Le Caux «?. Eden, 2 Doug. 594 ; Lindo v, Rodney, 2 Doug. 613.) 
In a later case the facts were as follows : — After the overthrow of the 
Peishwaiu 1818, the British Government seized his territory, JThe 
Governor of the Fort of Ryegur surrendered it, and was allowed to 
retire to Poonah, where he lived under military surveillance. 
During his residence, a quantity of treasure found in his house was* 
seized by the Bombay Government as being public property. The 
seizure was made in July. The Peishwa had surrendered in June, 
but the Mahratta forces were not finally subdued till December. It 
was admitted that Poonah bad been for some months in the undis- 
turbed possession of the provisional Government, 'and that Courts of 
Justice, under the authority of that Government, were sitting for the . 
administration of law. An action brought by the executor of the 
Governor of Ryegur was declared untenable by the Tfivy^ Council. 
Lord Tenterden said 

“ We think the proper charaoter of the transaction was that of hostile seienre 
made, if not Jlagrante yet pondvm cessante hello, regard being had both to tho 
time, the place, and the pomon, and consequently that the Municipal Court had 
no jurisdiction to adjudge upon the subject; but that, if anythii^ was done 
anms, recourse could only be had to the Government for redress.’^ (llphinstone 
«. Bedreechund, 1 Knapp. 316, 360.) 

principle was maintained in two csases in vf%iob the 
madras Government wetedefSendants, Tlie ffirst was tBe Sjed 
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Ally V, E. I. Co. (7 M.IA. 555.) There, the bill alleged that the 
plaintiff*s ancestor held an Aitumgah Jaghire under grant from 
• the Nabob of the Carnatic; that, after the treaty of 1801, the 
E. L Co. assumed the Government the Carnatic ; and, ordering 
all sunnuds, under which the Jaghires were held, to be sent to 
the Collector, for the exany^^^'^'on of the titles under which 
they were claimed, expressly promised to restore all such Jaghires 
to the persons found to be entitled. The plaintiff further alleged 
that Aitumgah grants were perpetual, and ngt resuraable by the 
Sovereign ; and complained that the E. I. Co. had granted away the 
Jaghire to a person not lawfully entitled to it. The Supreme Court 
decided that the grant by the Nabob was perpetual and valid, and 
decreed for the plaintiff ; but this decree was reversed on appeal by 
the Privy Council, who said, in giving their judgment, (p. 577.) 

“ Their lordships are of opinion, •that the treaty in question did vest the 
rights of sovereignty in the E. I. Co., and that the E. I. Co., in the exercise of 
what they considered their right of sovereignty, resumed the Jaghire in question, 
and granted it to Khutee Moolah Khan, not in the form of the original grant 
to his father, hut in terms totally different, being for life only ; and that they 
reserved to themselves the sayer and other revenue duties. It is in effect the 
same thing, as an act of sovereignty, as if it had been granted to a mere 
stranger, and no further confirmation of the title of Assim Khan than if such a 
grant had beeu made. Their lordships therefore are of opinions that the 
Supreme Court of Madras had no authority to question an act of sovereignty 
exercised on the part of the E. I. Co.” 

H'be next case was that of Karaachee Boye v. E. I. Co., (7 M.I.A. 
476) which, arose out of the annexation of the Raj of Tanjore. The 
Rajah died in 1855, leaving no male descendants ; and in 18e56 the 
Court of Directors declared the dignity of the Rajah of Tanjore ta 
be extinct, A Commissioner was sent down to Tanjore for the 
purpose of making the necessary arrangements. He informed the 
family that he intended to take possession of all the public property, 
of the State; and, availing himself of the presence of some British 
trojops, he entered the Fort, and put his seal upon all property, public 
ana private. A bill was filed by the personal representatives of the 
late Rajah, in which they acquiesced in the seizure of the public 
» property, but claimed to be entitled to an account of the personal 
property. As in Syed Ally’s case, the Supreme Court decreed for 
the plaintiff, but this decree was reversed on appeal by the Privy 
Council. Their judgment is important as showing, that not only 
the Act of State itself, but every act which is incidental and accessory 
to its completion is protected from Municipal jurisdiction. See 
pp. 531, 536, of their Judgment: and Jijoyiamba v. Kamakshi Bayi, 
3 Mad. H.C. 424, another case, ai:i8ing out of a later stage of the 
same tn^nsarotion. 

A later case on the subject was that of the Rajah of Coorg v. E, I; 
Co, (30 L.J. Ch. 226; S.0. 29 Beav, 300.) There, the Rajah sued the 
B. L Co. for the recovery of two proniissoi^ notes, which bad been 
taken from bim in war, and which he alleged that the Company still 
bold in trust for }^im. The Master of the Rolls said 

I* K this can be fairly represented to be an instance of a foreign p(^wer taking 
prisoner m enemy, by means whereof, and while so holding hini^ obtaining 
pOBsessien of documents which established his right to recover due to^ 
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him in his private capacity, then it is clear that the plaintil! is entitled to relief, 
and the oiroamstance that the defendants constitute both the. conquering power 
and the debtor does not in any manner vary the question. But if the notes 
were the property of the plaintiff in his character of Rajah, and if they were 
taken possession of by the defend^ts in the exercise of their Sovereign and 
political power, then this Court cannot interfere.** 

The distinction between Acts of ^tate and acta done by the State, 
as affecting the question of Municipal jurisdiction, was very clearly 
shown in two cases .decided by the Privy Council, in one of which 
the jurisdiction was maintained, while in the other it was denied. 

In the former case the E. I. Co., on the death of the Begum 
Sumroo in 1886, had resumed her lands, and seized certain arras and 
stores which were said to appertain to the tenure. It appeared that 
previous to 1803 the Begum held her possessions in the Dooab under 
Scindia, who was the de facto sovereign. Her status was that of a 
jaghirdar, holding upon ajaidad tenure, i.e., exercising, by a sort of 
delegated sovereignty, the whole administration, civil and criminal, 
within her territorj^ and drawing ail its public revenues, on condition 
of keeping up a body of troops to be employed, when called upon, in 
the service of the sovereign under whom she held. After 1803 the 
sovereignty formerly possessed by Scindia passed to the E. L Co., 
and the status of tVie Begum remained as before, her sovereign only 
being changed. The lower Courts dismissed the suit on the ground 
that the resumption was an Act cf State. This defence was o%pr- 
ruled by the Judicial Committee. They said, 

** The Act of Goveimment in this case wa.s not the seizure by arbitrary power 
of territories which opto that time had belonged to another Sovereign State; it 
was the I’esnmptiou of lands previously held frcm the Government under a parti- 
cular tenure, upon* the alleged determination of that tenure. The possession 
was taken under colour of a legal title ; that title being the undoubted right of 
the sovereign power to resume and retain, or assess to the public revenue, all 
lands within its territories upon the determination of the tenure under which 
they may have been exceptionally held rent-free. If, by means of the continu- 
ance of the tenure, or for other cause, a right bo claimed in dorogatioC of 
this title of the Government, that claim, like any other arising between the 
Government and its subjects, would, primd facie, be cognizable by the 
Municipal Courts of India.** (Forester v. Secretary of State, 12 B.L.R. # 
(F.C.) 120, 150. S.C. 18 Suth, 349 ) 

lu the latter case, the plaintiffs sued to establish their rights as 
mortgagees, under the King of Delhi, of land which had been ^signed 
in 1803 for the support of the Mogul Sovereignty, and which had 
beeu seized and confiscated after the mutiny in 1857. There, also, 
the suit had been dismissed for want of jurisdiction, and this dis- 
missal was affirmed. The Judicial Committee distinguished this 
from the case last cited on the ground of the difference between the 
status of the King of Delhi and the Begum Sumroo. The status o£ 
Shah Alum was that of a king. The Begum was held not to be a 
sovereign princess, but n mere jaidodar under Scindia. The lands 
had been assigned to the Delhi kings by an arrangement which 

was as much an Act of State as if it bad been carried into effect 
by formal treaty signed by the British Governmeift." 

** Municipal Courts have no jurisdiotion to enforce engagemenii between 
Bovereigns founded on treaties. The Goveramwt, when they depmd and 
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confiscated the property of the late king, as between them and the king, 
did not affect to do so under any^ legal right. Their acts can be judged of 
only by the law of nations ; nor is it open to any other person to question the 
rightfulness of the deposition, or of the consequent confiscation of the king’s 
property.** 

“The revenues and territories which in 1804 were, by an Act of State 
assigned for the maintenance of Shah Alum and his household, were in '1857', 
also by an Act of State, • resumed and confiscated. The seizure and confia* 
cation were acts of absolute power, and were not acts done under colour of an^ 
legal right, of which a Municipal Court could take c6gnizance.” (Baja Sali- 
qram v. The Secretary of State, 12 B.L.B. (P C ) 167, 184 S.O. 18 Suth. 889 — 
892. See, too, Doss t;. Secretary of State, L.B. 19 Eq. 609; Sirdar Bhagwan 
Singh v. Secretary of State, 2 I. A. 38.) 

The same question was discussed in a very recent case before the 
Privy Council, where the GoveVnor of Jamaica pleaded that his 
acts, as Governor, were not cognisable by the Colonial Courts, and 
that, if cognisable, the particular act was an act of State. The 
J udicial Cemmittee held that 
• 

“ For acts of power done by a Governor, under and within the limits of his 

* commission, he is protected, because in doing them he is the servant of the 
Cro^vn, and is exercising its Sovereign authority ; but the like protection cannot 
be extended to acts which are wholly beyond the authority confided to him* 
Such acts, though the Governor may assume to do them as Governor, cannot 
be considered as done on behalf of the Crown, nor to be in any proper sense 
act%^)f State. When questions of this kind arise, it must necessarily be 
within the province of Municipal Courts to determine the true character of the 
acts done by a Governor, though it may be that, when it is established that 
the particular act in question is really an Act of State policy, done under the 
authority of the Crown, the defence is complete, and the (Courts can take no 
further cognizance of it.** (Musgrave v. Palido, L.B. 5 App. Cas. 102, 111.) 

A plea of this nature, therefore, must always set out facts which 
will show, first that the defendant had authority to act on behalf of 
the Grown in the matter, and secondly, that in so acting, he was pro- 
fesskig to act as* a inatl^r of policy, outside the law, and not as a 
matter of right within the law. 

By 21 Geo. Ill, c. 70, as. 1 to 3, it was provided “that the Governor- 
General and Council of Bengal shall not be subject, jointly or seve- 
rally, to the jurisdiction of the Supreme Court of Port William in 
Bengal, for or by reason of any act or order, or any other matter 
or thing whatsoever, counselled, ordered or done by them in their 
public capacity only, and acting as Governor- General in Council.*^ 

• And “ that if any person or persons shall be impleaded in any action 
or process, civil or criminal, in the said Supreme Court, for any act 
or acts dpneT>y the order of the said Governor-General in Council in 
writing, he or they may plead the general issue, and give the said 
order in evidence ; which said order, with proof that the act or acts 
done, has or have been done according to the purport of the same^ 
shall amount to a sufficient justification of the said acts, and tko 
defendant shall be fully justified, acquitted, and discharged from all 
and every suit, action, and process whatsoever, civil and oriminal, in 
the s%id Court. Provided always, that with respect to suoh order or 
orders o4 the said Governor- General and Council as do Or shall 
extend le any British subject or subjects^ the said Gou^ hM 
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and retain as full and competent jurisdiction as if this act had never 
been passed.” 

The parties were still, however, liable to the jurisdiction of the 
English Courts. {Ibid. ss. 4-6. See Reg. v. Eyre, L.R. 3. Q.B. 487.) 

Similar exceptions are created as to the Governor- General and the 
Governors and Councils of Madras and Bombay by Statutes 39 & 40, 
Geo. Ill, c. 79, s. 3, and 4 Geo. IV, c. 71, s. 7, and their charters 
provide, (Madras Charter, sa. 23 & 35; 2 M. Dig. 604, 617; Bombay 
Charter, ss. 30 & 45 ; 2 M. Dig. 666-654,) that it shall non ** be com- 
petent for the said Court to hear or determine, or to entertain or 
exercise jurisdiction in any suit against the Governor-General of Fort 
William, or the Governor or any of the Council of the said Settlement, 
for or on account of any act or orde»;or any other act, matter, or thing 
whatsoever, committed, ordered, or* done by them in their public 
capacity, or acting as Govern or- General, or Governor in Council;” 
also that neither of s^ch Courts shall be competent to liear, try, and 
determine any indictment or informajion against the Governor- 
General, or the Governor or any of the Council of the respective 
Settlements, not being for treason or felony. 

Before leaving the subject of Acts of State, it is neccv'^sary to observe 
that an act which would possess this character, if expressly ordered by 
the Crown, will become such by a subsequent ratification. This was 
so laid down'iu the case of Buron v, Denman, (2 Exch. 167,) ancfvvraa 
approved in the case of Kamachee Boye v. E. I. Co. above referred to. 
(p. 51.) There, the defendant, who was in command of a cruiser off the 
coast of Africa, seized and burnt a barfacoon belonging to the plaintiff, 
who was a Spaniard carrying on a trade in slaves, and carried away his 
slaves. This procedure was not warranted by his instructions, but 
was approved of by the British Governmeiit when reported. It was 
held that this approval converted the act into an Act of State, for 
which the Crown alone was responsible, and which was beyond the 
reach of any Municipal tribunal. It was all^o held that such ratifica- 
tion might be communicated by either a written or parol direction 
from the proper department, just as an original order might have 
been. (See, too, Mirzulef v. Yeshvadabai, 9 Bom. H.C. 814.) 

All the cases cited upon this head have been instances of civil 
actions, but the rule would be exactly the same if the proceeding were 
of a criminal character. For instance, if the Spanish slave-dealer had 
resisted, and been fired on, and killed, the same reasons which made 
a civil action inadmissible would have served as a defence for Captain 
Denman on an indictment for murder. 

• 

The first illustration appended to s. 76 gives rise to what is ooca- 
sionally a difficult question, viz., how far a soldier is justified by 
pleading'the commandsiof his superior officer. Those commands may 
be legal or illegal; and if the latter, they inay be believed to be legal, 
or known to be illegal. The first and last of these cases cah create 
no doubt. If the command is legal the act ift and would have 
been even without the command, legal. The illustration in question 
states that the soldier fired upon the mob, not only by the order of his 
superior officer, but in oonformity with the commands of Iwr* U a 
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soldier is put to fj^uard a treasury, and it is attacked by a mob who 
cannot be kept off in any other way, be is authorised to fire on them 
■ under s. 103, even without orders. On the other hand if the order is 
illegal, and is known to be such, the fcommand will be of no avail. 
For instance, if a police peon were to plead the order of his Jemadar, 
as an excuse for torturing a prisoner to make him confess, such an 
excuse would be clearly untenable, and the rank of the officer 'who 
gave the order would make no difference. The intermediate case is 
the only one of any real difficulty; what is the*position of a police* 
man, or soldier, who obeys orders of his officer, which he in good faith' 
believes to be legal, and therefore binding upon him, but which turn 
out to be illegal? For instance, suppose a Magistrate forbids a caste 
procession, and the caste persist in carrying it out, and the Magis- 
trate, finding his police peons insufficient to check the progress of 
the procession, calls out the military, and directs them to fire, and 
lives are lost. What is the position of the soldier? Here it is plain 
that the Magistrate has taken upon himself to direct the infliction of 
capital punishment upon persons, who could legally only be punished 
with six months’ imprisoiimftnt under s. 188. His act would, accord- 
►ing to English law, be murder ; and that of the soldiers who obey 
him, however innocently, would be no less. And so it was laid down 
in the case of R. u. Thomas, (1 Euss. 823,) that if a ship’s sentinel shoot 
a man, because he persists in approaching the ship when he has been 
ordered not to do so, it will be murder unless such an act was neoes- 
sary^'or the ship’s safety. And it will be murder though the sentinel 
bad orders to prevent the approach of any boats,— -had ammunition 
given to him when he was put on guard, — and acted under the mis- 
taken impression that it was his*duty. The prisoner was sentinel on 
board of the AchilUt when she was paying off. The orders to him 
from the preceding sentinel were to keep off all boats, unless they had 
officers with uniforms in them, or unless the officers on deck allowed 
them to approach : and he received a mushet, three blank cartridges, 
and three balls* The boats pressed, upon which he called repeatedly 
to them to keep oft : but une of them persisted and came close under 
the ship ; and he then fired at a man who was in the boat, and killed 
him. It was put to the jury to find, whether the sentinel did not 
Sire under the mistaken impression that it was his duty ; aud they 
found that he did* But, a case being reserved, the Judges were 
unanimous that it was nevertheless murder. They thought it, how- 
ever, a proper case for a pardon ; and, further, they were of opinion, 
that if the act had been necessary for the preservation of the ship, as 
if the deceased had been stirring up a mutiny, the sentinel would 
have been justified. A similar question arose in Ireland in 1852. 
A party of i^ldiers was escorting a body of voters into an election 
at Six Mile Bridge in the County Clare. The mob tried to carry 
away the voters, aud the officer in command ordered the soldiers to 
fire, aud several of the rioters were killed. ‘ Several of the soldierg 
were tried for murder, and Mr. Justice Perrin directed the juyy, that 
soldiers were merely armed citizens, and that the orders of tbeit 
officers did not justify any acts of violence, unless the orders them- 
selves were legal.* In that case, however, great violence bad been 
used by tbe mob, and the jury found the prisoner not guilty, pro- 
bably bekig of opinion that the lives of the parties whom they were 
escorting were in danger. - 



56 


COMMAND OF STJPEBIOB AUTHOBITY. 


The Scotch law takes a more lenient view of the position of soldiers. 
Mr. Alison says — (Grim. Law* p. 673.) 

* ‘ The express command of a M{E(dstrat6 or Officer will exonerate an inferior 
officer or soldier, unless the command be to do something plainly illegal, or 
beyond his known duty.’* 

Then, after pointing out the peculiar position of a soldier, who is 
“subjected to a peculiar and peremptory code of laws, armed with 
powers of extraordirfary severity, for the purpose of enfoi'cing on his 
part the most implicit obedience to command,** he proceeds — 

“ It will require, therefore, the very strongest case to subject a soldier to 
punishment for what he does in obedience to the distinct commands of hia 
commanding officer. But still this privilege must have its limits ; it is confined 
to what is commanded in the course of official duty, and which does not plainly 
and evidently transgress its limits. For,^wbat if an officer command a private 
soldier to commit murder, or to steal, or to aid him in a rape, or if he order a 
file of soldiers to lire on an inoffensive multitude j certainly in none of ^ these 
cases will the privates be exempted if they yield obedience to such criminal 
mandates.” (See also Alison Grim. L. 30, 461.^ 

According to this view, the soldier’s exemption depends upon his 
opinion of the legality of the act, and if the order is given “ in the 
course of official duty, and does not plainly and evidently transgress 
its limits,” that is, if he honestly falls into an excusable mistake of 
law, he will be protected. But this is evidently not the view taken 
by the framers of the Gode. His mistake, if he labours under cgne, 
must be a mistake of fact, and not a mistake of law. If he errone> 
ously supposes his superior officer to be authorised to issue orders 
which are illegal, he will be guilty, and bis mistake can only go in 
mitigation of punishment, or as a groupd for an absolute pardon. 

Even the orders of the Supremo Government of India would be 
no justification of an unlawful act, unless under circumstances which 
constituted the entire transaction an Act of State. (Rogers v, Rajen- 
dro Dutt, 8 M.I.A. 130, hut see 21 Geo. Ill, c. 70, ante p. 50.) 

In no case, however, would such acts asr the above be murder, if 
done bond fide by a public servant, in the discharge of his public 
duty, though in excess of his legal powers ; they would be culpable 
homicide, (s. 300. Exception 3.) * 

On the other hand, it is easy to conceive a case where a party 
might, under a mistake of facts, conceive himself justified in firing 
into a crowd, and which would be excusable if he did so. Where the 
military are called out to check a riot, if it is proceeding to such a 
height as endangers life or property and cannot be checked by . 
milder means ; or if an attempt to arrest the ringleaders is resisted 
by force, and their capture can in no other way be e^fected^ it would 
be lawftd to use fire-arms, A vigorous use of powder and ball might 
have stopped the French Revolutions of 1789, 1830, and 1848, and 
certainly would have stgpped the Gordon and Bristol riots. If, then, 
the officer in command, erroneously conceiving such a state of things 
to exist, orders his men to fire ; and if a soldier, honestly and with 
good reason believing his life, or those of others, to be in danger, 
kills a man, that aot will be justified under s. 76. 

^ No doubt, as Mr. Allison says, the position of a soldier ^ a very 
hard one. He is placed between the penalties of two lawa— Bhe Civil 
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&ud Military. But there is no help for it. This is one of the draw- 
backs of his position, and the safety of the community demands that 
. the Civil law should retain him in its grasp, enforcing its principles 
with rigour, but inflicting its penalties with discretion. 

Some of these difficulties are now provided for by the Cr. P.C. 
Chap. XXXYl lays down rules for the dispersion of unlawful 
assemblies, and gives Magistrates and other officers power to compel 
their dispersion, if necessary, by military force. Section 483 provides 
that, ** No Magistrate shall be held to commit any offence by order- 
ing the dispersion by military force of any assembly, the dispersion 
*of which he regards, on reasonable grounds and in good faith, as 
« necessary to the public security.” 

Under s. 485, and s. 486, ** no gfficer obeying any such requisition 
shall be held to have committed any offence by any act done by him 
in good faith in order to comply with it.” 

No inferior officer or private soldier shall be held to have committed any 
offence by any act done for the dispersion of any such assembly in obedience to 
any order, which he was bound by the Military Act or by the Indian Articles 
• of War to obey.” 

Further, prosecutions against Magistrates, officers, and soldiers, 
for acts done under Chap. XXXVI, can only be instituted with the 
sanction of the Government of India, Madras, or Bombay. (Cr. P.C. 
a. 488.) 

This chapter shall be deemed to apply to the towns of Calcutta, 
Madras, and Bombay, and the word Magistrate in the same chapter 
shall include a Magistrate of Police. (Act XI of 1874, s. 43, Cr. Pr. 
Amend.) * 

Neither the orders of a parent nor a master will furnish any defence 
for an illegal act. (Alison Crim. L. 671, 672.) 

TJJie orders of a foreigp Government will only justify its own sub- 
ject, or British subjects while within its own 3uri8diction. Thus, 
the master of an English ship contracted with the Chilian Govern- 
•ment to carry to England some prisoners who were sentenced 
to banishment. Ou reaching England they indicted him for 
assault and false imprisonment, and, on appeal, the conviction was 
affirmed. The Court held that there could be no conviction for what 
was done within the Chilian territory, for that in Chili the acts of 
the Government towards its subjects must be assumed to be lawful, 
and that an English ship, while within the territorial waters of a 
foreign State, was subject to the laws of that State as to acts done to 
the subjects •th'ereof. But an English ship on the high seas, out of 
any forei^ territory, was subject to the laws of England ; and, there- 
fore, any jurisdiction under the orders of the Chilian Government 
ceased when the ship passed the line of Chilian jurisdiction. It might 
be that transportation to England was lawful by the law of Ohili, and 
that a Chilian ship might so lawfulljr transport Chilian subjects. 
But for an Englislb ship the laws of Chili out ox the State were power- 
less, and the lawfalnessof the acts must be tried by English law. 
(Per •Erie, O. J. B. v. Lesley, 29 L.J.M.C. 97 i S.a. Bell, 220. See, 
too, Phipps 0, Eyre, L.B. 4 Q.B. 225, 240.) 
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Under English law criminal acts, not being heinous felonies, if oom*- 
mitted by the wife in the presence of her husband, were presumed to 
be committed under bis coercion, and be only was punishable. (Arch. 
18; E. V. Wardroper, 29 L.J.M.J. 116 ; S.C., Bell. 249.) But under 
Scotch law these facts furnished no defence, and only went in miti- 
gation of punishment. (Alison Grim. L. 66.) The present Code 
follows the Scotch law in this respect, with the single exception of 

harbouring,” which is no offence when a wife harbours her husband. 
(Mad. H.C. Eul., 12th April 1870.) 

Mistake will be no justification, unless it is a mistake of fact; and 
not invariably then. It will never be any defence unless, assuming* 
the fact to be, as it was erroneously supposed to be, tbe act done- in < 
consequence would have been lawful. A man who shoots an inmate 
of the house who comes into his ropm at night, supposing him to be 
a burglar, would be justified; because, if his supposition were correct, 
he would have authority under a. 103 to kill the offender. But if he 
fired out of his window by day at the same person, supposing that 
he was trespassing upon his paddy field, this would not be justifiable, 
for an actual trespasser could not lawfully be so assailed. 

The extent to which ignorance of an essential fact may be pleaded 
as a defence to a criminal charge, was much discussed in a recent 
case. (E. v. Prince, L.B. 2 C.O. 154.) The prisoner was indicted 
un4er an English Statute, which is in substance identical with s. 361 
of tbe LP.C., for unlawfully taking an unmarried girl under theVge 
of sixteen out of tbe possession, and against the will, of her father. 
All the facts were proved, but it was found by the jury that, before 
the prisoner took the girl away, she had told him that she was eighteen, 
and that the defendant bond fide believed that statement, and that 
the belief was Veasonable. Upon a case reserved it was held by 
fifteen Judges {Bretiy J., alone dissenting) that the conviction was 
right. The judgments establish the four following rules : — 

I. — That when an act is in itself plainly crimiMal, and is z^ore 
severely punishable if certain circumstances co>exist, ignorance of 
the existence of such circumstances i.s no answer to a charge for 
the aggravated offence. For instance ; on a charge of assaulting a i 
policeman in the execution of his duty, under s. 353 ; or of abducting 
a child under ten in order to steal from its person, under s. 369 ; or 
of lurking house-trespass by night, under s. 444, it would be no 
defence to establish ignorance that the person assaulted* was a 
policeman ; that the child abducted was under ten ; or that tbe hour 
at which the house was broken into was after sunset. (See p. 176.) 

XL— That where an act is primd fade innocent and« psopor, unless 
certain circumstances co-exist, then ignorance of such circiiftistances 
is an answer to the charge. For instance ; on a charge against a 
carrier of carrying game sent by an unqualified person ; or against a 
person for sending vitri6l not properly marked as such ; or against a 
dealer of being in possession of stores marked with the admiralty 
broad arrow ; it was m each case a sufficient answy to show that the 
defen^nt was ignorant that he was in fact carrying game, or send- 
ing vitriol, or that the goods in his possession bore the Qoyemment 
mark. (See pp. 162, 165, 16S> 176.) • 
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* Hi. — That even in the last named oases, the state o{ the defendant’s 
mind must amount to absolute ignorance of the ezistenoe of the 
ciroumstanoe which alters the character of the or to a belief in 
its non-existence. Where the defendant does the prohibited acts, 
without caring to consider what is t!te truth as to the facts, or with 
notice of circumstances which ought to put him on enquiry, which 
he avoids, the absence of positive knowledge will be no defence. 
(See pp. 169, 177.) 

The diflBculty in Prince’s case was that it carbe under none of the 
. above three heads . To constitute the offence charged it was necessary 
to make out four things. Firsts that the person taken away was a 
' girl, that is a female whose years rendered it probable that she was 
still under guardianship ; secondly, that she was in fact in the lawful 
possession of some one; thirdly^ that she was taken out of that 
person’s possession without his consent ; and, fourthly, that she was 
under sixteen. Unless all four circumstances were combined, the act 
was not unlawful, in the sense of being criminally indictable. On the 
other hand, the absence of Jjjjie circumstance of age did not make the 
act innocent and proper, except so far as it exempted it from punish- 
ment. It was admitted that if the taker had wrongly believed that 
he had the guardian’s consent to the taking, he would have been 
excused; so also if he had, though erroneously, believed that the girl 
was not in the possession, or under the guardianship, of any one. 
(Seia pp. 167, 175.) 

It was asked, on what ground an erroneous belief as to the exist- 
ence of two ingredients in the definition of the offence should be a 
justification, while an equally erroneous belief as to another should 
.be none? This was the ground of Mr. Justice Brett's opinion in 
favour of an acquittal. 

Different answers were given by the other Judges. The judgment 
delivered by Blackburn^ J. (p. 170) rests simply on a consideration of 
tbejangnage and object/)! the Statute, as rendering it unlikely that 
the prisoner’s knowledge of the age of the girl could be an essential 
element in the offence. Mr. Justice Denman (p. 178) considered that 
the word “ unlawfully” which occurs in the English Statute must be 
taken as “ equivalent to the words ‘ without lawful excuse,! using 
those words as equivalent to * without such an excuse as, being proved^ 
would be a complete legal justification for the act, even where all 
the facti constituting the offence exist.’ ” He further held that as 
the father had the rights of a natural guardian until the daughter 
was twenty-one, the act of the defendant in taking her out of hia 
custody, even on the supposition that she was actually eighteen, was 
an unlawful,* though not a criminal act, and, therefore, could not be 
said to be done ' lawfully.’ This view clearly could not apply in 
India in the case of Hindu or Mahometan females, with whom, except 
for the purposes of certain Statutes affecting property, minority 
ceases at sixteen. Probably the most satisfactory, and for Indian 
rarposes the most instructive view, was that taken by 
He said, (p. 175.) • 

What the Statute contemplates, and what I say is wrong, is the 
taking jf a female of such tender years that she is properly called a 



60 


uistaej: of law. 


girl, can be said to be in another’s poBBessum, and in that other’s cans 
or charge, No argument is necessary to prove this ; it is enough 
to state the case. The Legislature has enacted that if any one 
does this wrong act, be does it at the risk of her turning out to be 
under sixteen. This opinion ^ives full scope to the doctrine of the 
mens rea. If the taker believed he had the father’s consent, though 
wrongly, he would have no menB rea ; so, if he did not know that she 
was in any one’s possession, nor in the care, or charge, of any one, 
in those cases he would not know ho was doing the act forbidden by 
the Statute — an net* which, if he knew she was in possession or 
care of any one, he would know was a crime or not, according as she 
was under sixteen or not. He would not know he was doing an act 
wrong in itself, whatever was his intention, if done without lawful 
causes.” In other words, he who does that which is wrong must 
take the risk of its turning out to be criminal. This would supply us 
with a further rule j viz. ‘ 

IV. — Where an act which is in itself wrong is, under certain 
circumstances, criminal, a person who does the wrong act cannot 
set up as a defence that he was ignorant of the facts which turned 
the wrong into a crime. 

It may be observed that the wording of s. 79 is strongly in favour 
of this construction. The mistake of fact must lead the person to 
believe in good faith that he is “ justified by law in doing it.” Not 
merely that his act is negatively not punishable, but that it is ift||iO- 
cent and legal, neither in excess of his own rights, nor in violation 
of the rights of others. 

Under s. 52, the mistake must be dtie in consequence of which the 
party “in good faith believes himself tef be justined by law in doing 
the act." Good 'faith is defined by s. 52, as involving due care and 
attention. “ It cannot be supposed that if a man merely dreamt of 
a certain state of facts, without any ground for his impression, and 
acted upon it, it would be sujfiioient. 8ome facts ipust exist which 
might give rise to an honest belief on his 'part that such statS of 
facts existed as would have justified his actions.” (Per Keating, J. 
Leete v. Hart, L.B. 3 O.P. 325.) 

Mistake, or ignorance, of law, is no ground of defeuce ; the general 
rule being, that every person who has capacity to understand the 
law is presumed to have a knowledge of it. And so far is- this 
principle carried, that it has been held that a foreigner could not be 
allowed to show as a justificatiou of his act, (though he might in 
mitigation of punishment,) that it was no offence in his own country, 
and that he was not aware it was considered wrong where he was 
tried. And, however hardly it may bear in some feW cases, it is 
evident that the rule is a necessary one. If a criminal could got off 
by pleading ignorance of law, convictions would probably be rare : 
nor could society exist Jfor a ^ear, if even a sincere belief in the 
propriety of his conduct could justify any one who chose to murder 
or steal. (Arch. 19.) 

Where, however, an act was innocent before, and was for the first 
time made an offence by Statute, a physical impossibility that the 
prisoner should have khown of the Statute was held to be a lbar to a 
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cfbnviction. Accordingly, in such a case, the parties were allowed 
to show that they were at sea when the Statute was passed, and that 
tbey could not possibly have been aware of it. (Arch. 20.) 

Mr. Bishop remarks upon this point. (Bishop § 378.) 

** In civil cansee it would seem that if law and fact are blended as a mixed 
question, or if one’s i^orance of fact is produced by ignorance of law, the whole 
may be regarded as ignorance of fact, of which the party is at liberty to take 
advantage. So, in criminal jurisprudence, if the guilt or innocence of the 
prisoner depends on the fact, to be found by the jury, of his having been or not, 
when he did the act, in some precise ment^ condition, which mental condition 
is the gist of the offence, the jury, in determining this question of mental con* 
dition, may take into consideration his ignorance or misinformation in a matter 
of law. Thus to constitute larceny, there must be an intent to steal, which 
involves the knowledge that the property taken belongs not to the latter. Yet if 
all the facts concerning the title are known to the accused, and so the question, 
is merely one of law whether the property is bis or not, still he may show, and 
the showing will be a defence to him against criminal process, that he honestly 
believed it his, through a misapprehension of law. A mere pretence of claim 
set up by one who does not himself believe it to be valid, does not prevent the 
act of taking from being larcenj^” 

Sections 77, 78 extend to Judges, and to persons acting under their 
orders, a protection from criminal process somewhat, though not 
altogether, similar to that which has already been granted to them 
in the case of civil suits by Act XVIII of 1850 (Protection of 
Judicial Officer.) One difference between the two Acts is with 
reij^ard to officers, who are not protected under s. 78 unless 
they do, “in good faith, believe that the Court had jurisdiction.” 
If the bailiff happens to be a better lawyer than the Judge 
or Magistrate, and sees that, the order is beyond the jurisdic- 
tion, he will have no defence if be executes it. This seems 
very hard upon him, as he cannot refuse to exeeute it without 
resigning his office ; or in the case of a soldier refusing to carry out 
an illegal order of a Court Martial, without exposing himself to be 
shot. Under Act XVIII of 1850 he is protected in “ the execution of 
any^warrant or order, w^iich he would be bound to execute, if within 
the ]uriBdiction of the person issuing the same.” Under the Police 
Acts (XXIV of 1859, s. 54 and V of 1861, s. 43) a Police Officer, who 
I has acted upon a Magistrate's warrant, may plead it, in ans wer to any 
prosecution brought against him for so acting ; and the plea is suffi- 
cient, notwithstanding any defect of jurisdiction in such Magistrate. 
These certainly seem more sensible provisions. 

Where peons, acting under a civil process, arrested a witness on 
his way to Court, who, as such, was privileged eundo morando et 
redeundOf and persisted in the arrest after due notice, it was held 
that they were, not protected under s. 78. In that case the officer 
issuing the warrant had jurisdiction, but the special circumstances 
of the case took away their jurisdiction to execute the Tf:arrant« 
(5 E.J. & P. 43 ; Thakoordoss v. Shunkur, 3 Suth. Cr. 53.) And so 
in a case where a bailiff, in executing process against the moveable 
property of a judgment-debtor, brolce open the gate. (E. v. 
McQueen, 7 Suth. Cr. 12; S.C.. 8 Wym. Cr. 8.) 

It seems very doubtful whether s. 77 proteots-a Judge in respect 
of an*act done bv him, in a matter where he had no jurisdiction 
whateve/. It will be observed, that although the Legislature had in 
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view the possibility of acts done wholly beyond the jurisdiction of 
the Court/ the protection which is expressly granted in such a case 
to the Officer is not granted in any such express and positive words . 
to the Judge. It may well b^ said that a Judge can only be acting 
judicially where he is within his jurisdiction. A High Court Judge, 
who chose to amuse himself by hearing cases in the Mofussil, could 
not be said to be acting judicially, even though he fancied his com- . 
mission extended so far. In Calder v. Halket, (2 M.I.a! 293) this 
vidw was taken of a .somewhat similar Statute : 21 Geo. Ill, c. 70 ; 

B. 24 of which provides, 

** That no action for wrong or injnry shall lie in the Supreme Court agamst 
any person whatsoever, exercising a judicial office in the Country Courts for any 
judgment, decree, or order of the said Court.” 

It was held by the Privy Council (p. 306) that this Statute did 
not protect the Judge where he gave, judgment, or made an order, in 
the bo7id fide exercise of his jurisdiction, and under the belief of his 
having jurisdiction, where he had not; but that it only operated to 
' the extent of “protecting them from actions for things done within 
their jurisdiction, though erroneously Sr irregularly done, leaving 
them liable for things done wholly without jurisdiction,” (and see ^ 
Pedley v. Davis, 30 L.J C.P. 374, S.O., 10 C.B.N.S. 492 ; Kemp v. 
Neville, 31 L.J.O.P. 158, S.C., 10 C.B.N.S. 523.) 

In either case the Act only applies where the defendants have 
used “due care and attention,” (s. 52) or, in the language of the 
Privy Council, “where parties bond fide and not absurdly beft^ve 
that they are acting in pursuance of Statutes and according to law.'' 
(Spooner v. Juddow, 4 M.I.A. 379 ; Taraknath v. Collector of Hooghly, 

4 B.L.R. A.C. 37, S.C., 13 Suth. i;^; affd. 7 B.L.R. 449, S.O., 16 
Suth. 63. See Leete v. Hart, L.R. 3 C.P. 322 ; Griffith v. Taylor, 

2 O.P.D. 194; *Oollector of Sea Customs v, Punniar,! Mad. 89.) 
Knowledge is the great criterion upon this point. As the Privy 
Council say in Calder v. Halket, (2 M.I.A. 309.) 

“ It 18 well settled that a Judge of a Court of Eeeor(| in England, with 
limited jurisdiction, or a justice of the peace, acthig judicially, with a splioial 
and limited authority, is not liable to an action of trespass for acting without 
jurisdiction, unless he had the knowledge, or means of knowledge of which he 
ought to have availed himself, of that which constitutes the defect of juris* t 
diction. (See Ammiappa v. Moulavi, 2 Mad. H.C. 443; Pralhad v. Watt, 

10 Bom. H.O. 346.) 

Accordingly, where the Judge took proceedings against an 
European over whom he had no jurisdiction, it was held tbatf he was 
protected under 21 Geo. Ill, c. 70, s. 24, because 

“ It did not appear, from the evidence in the case, that the defendant was at - 
any time informed of the European character of the plaintiff, pr knew it before, 
or had such information as to make it incumbent on him to ascertain that fact.” 
(2M.I.A., p. 810. See, also, Herman v. Seneschall, 32 L.J.G.P. 43, S.G., 13 
C.B.N.S. 392 ; Boberts v. Orchard, 33 L.J. Ex. 65, S.G., 2 H. A 0. 769.) 

Where the error un^^r which the Judge acts is one of law, the 
question will be, first, whether as a matter of fact he believed that 
was acting legally ; seeondlu, whether this belief was one whioh, with 
reference to his postion and attainments, the difficulty of the matter 
tinder discussion, and the opinions entertained upon it by others, he 
might r^onably have beld ; or whether the mistake is one^which is 
80 irrational that it can only be ascribed to perverseness, malice, or 
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oorruption. (Sesbaijftngar v, Eagunatha Row, 5 Mad. H.C. 345 ; 
Bagunada Bow v. Nathamuni, 6 Ibid. 423.) 

On the other hand, the protection given to an officer under s. 77 
will often depend upon whether he paof esses to be acting judicially, 
or not. A Collector acting under the Madras Begulations V 
(Jurisdiction of Collectors) and IX (Malversation) of 1822, or 
under the |iBengal Act X of 1859, will be protected, since he 
comes under the terms of s. 1 9. But if he were merely arranging 
a revenue question, he would not be acting judicially at all ; and it 
has been held in Bengal that a Magistrate, removing an obstruction 
under the conservancy provisions of Bengal Act VI of 1868, (Police 
Conservancy and Improvement) is not acting judicially, and is not 
protected from civil suit by Act XVIII of 1850, (Protection of 
Judicial Officers) and therefore, of course, not from criminal proceed- 
ings under s. 77. (Chunder N{g*ain v. Brijo Bullub, 14 B.L.B. 254 ; 
S. C. 21 Suth. 391.) 

The nature of the acts to which protection is given was pointed 
out by the Privy Councii>4iak4he same case (p. 308), where they said, 

“ It is not merely in respect of acts in Court, acts sedente curidf that a Judge 
• has an immunity, but in respect of all acts of a judicial nature ; and an order 
under the seal of the Foujdary Court, to bring a native into that Court, to be 
there dealt with on a criminal charge, is an act of a judicial nature, and, whether 
there was irregularity or error in it, or not, would be dispunishable, by ordinary 
process of law.” 

llfte words ** Judge” and “Court of Justice’^ are defined by ss. 19 
and 20. • 

80 - Nothing is an o^ence Tsrhich is done by acci- 
dent or jnisfortune, and without any 
doing of a lawful Criminal intoution or knowledge, in 
the doing of a lawful act in a lawful 
manner, by Ig/wful means, and with proper care and 
caiftion. 

lllmtration, 

• A is at work with a hatchet ; the head flies ofi and kills a man 
who is standing by. Here, if there was no want of proper caution 
on the part of A, his act is excusable and not an offence. 

• Commentary. 

In cases of accident the two material questions are,^r<£, as to the 
. innooence of the act really intended ; and, secondly, as to the caution 
with which it is done. If a horse runs away with its rider and kills 
some one m*the road, this will be merely accident; (see Holmes v. 
Mather, £r.B. 10 Ex. 261) ; but it would be otherwise, though the imme- 
diate aot was beyond the prisoner’s control, if he has himself, by his 
own misconduct, brought such a state of things about. Where two 
omnibuses were racing, and one ran over a man, the defence was, 
that the. horses were running away. Patteson, J., in charging the 
Jury said, t 

The quoBtiou is, whether you are satisfied that the prisoiier was driving in* 
such a negUgent manner that, by reason of his gross negligenoe, he had lost the 
oozamand^oxhUi horses; and that depends on whether the horses were unruly, 
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or whether you believe that be had been racing with the other omnibne, and 
had so urged his horses that he could not stop them ; because, however he might 
be endeavouring to stop them afterwards, if he had lost the command of them 
by his own act he would be answerable.’* fl Rubb.« 869.) 

As to the second point, 

The caution which the law requires is not the utmost caution that can be 
used, 'but such reasonable precaution as is used in similar cases, and has been 
found by long experience, and in the ordinary course of things, 6b answer the 
end.” (Alison Grim. L. 143.) 

Where a man discharged his gun before he went out to dinner, 
and on returning took it up and touched the trigger, when it went 
off and killed his wife, the fact being that it had been loaded in his 
absence, and without his knowledge, Mr. Justice Foster directed an 
acquittal, being of opinion, upon the whole evidence, that* be bad 
reasonable ground for believing the gun was not loaded.’^ (Foster 
Cr. L. 265.) And so, in another cas6, the prisoner was charg^ with 
having fired a fowling piece, loaded with small shot, in a field within 
an easy shot of a high road, where persons frequently passed, and in 
the direction of the road, and killed a^l/i who was passing at the 
time. It appeared in evidence that the shot was really a long one, 
being above fifty yards, and that it proved fatal only by one of the • 
leads having unfortunately penetrated the child’s eye, while the 
other shot hardly penetrated the skin. The Court held the death . 
accidental in these circumstances, and so the jury found. (Alison 
Crim. L. 144.) 

81 - Nothing is an offence merely by reason of its 
being done vith the knowledge that 
it is likely to caisse harm, if it be done 
without any criminal intention to cause 
harm, and in good faith for the pur- 
pose of preventing, or avoiding, other 
harm to person or property. * 

Explanation . — ^It is a question of fact in such a. 
case, whether the harm to be prevented, or avoided, 
was of such a nature, and so imminent, as to justify, 
or excuse, the risk of doing the act, with the know- 
ledge that it was likely to cause harm. 

IlluBtralionB* . ^ 

(a) A, the Captain of a steam vessel, suddenly, and wifhout any 
fa^t or neglij^ence on his part, finds himself in such a position that, 
before he can stop his vessel, be must inevitably run down a boat 
B, with 20 or 30 passengers on board, unless he changes the course 
of his vessel, and that, by changing bis course, he must incur risk of 
running down a boat C. with only 2 passengers qp board, which he 
may possibly clear. Sere, if A alters his course without any 
intention to run down the boat C, and in good faith for the purpose 
of avoiding the danger to the passengers in the boat B,\e is not 


Act likely to 
cause harm, but* 
done without a 
criminal intent 
and to prevent 
other harm. 
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gikilty'of an ofEence, though he may run down the boat G, by doing 
an act which he knew was likely to cause that effect, if it be found as 
. a matter of fact that the danger which he intended to avoid was such 
as to excuse him in incurring the risk gf running down the boat C. 

(6) A, in a great fire, pulls down houses in order to prevent the 
confiagration from spreading. He does this with the intention, in 
good faith, of saving human life or property. Here, if it be found 
that the harm to be prevented was of such a nature and so imminent 
as to excuse A*s act, A is not guilty of the offence. 

Commentary. 

This section is very obscure. Every person is supposed to intend 
wbat he knows will happen. If he knows that an act will cause 
barm be is supposed to intend harm, and an intention to do barm is, 
primd facie, criminal. We are mot told, except by the illustrations, 
what are the circumstances under which such an act could be done 
without a criminal intention. Nor are we told whether the harm to 
be prevented, or avoided^ nj^ft he harm to others, or may be merely 
harm to the person himself. 

* Looking at the illustrations, it would appear that the words “ if it 
be done without any criminal intention to cause harm,** must be 
taken to mean very much the same thing as the clause which follows 
them ; and that the whole section comes to this ; that where a man, 
reaj«*nably believing that injury to some one is inevitable, honestly 
does that which he thinks will produce the smallest amount of injury, 
he is not to be held liable for the harm which actually results. Take, 
for instance, such an extreme ca^e as that of the General who sent a 
small party of men to stand ^ver a mine, with the deliberate inten- 
tion that they should be blown up, in order that the rest of the divi- 
sion might pass over in safety. 

Where* a person placed in bis toddy pots juice of the milk bush, 
knowing that if taken by a human being it would cause injury, and 
witk the intention of thereby detecting an unknown thief, who was 
in the habit of stealing his toddy, and the toddy was drunk by, and 
injured, some soldiers who purchased it from an unknown vendor, it 
•was held that he was rightly convicted under s. 328, and that s. 81 
was no defence, (R. v, Dhania, 5 Bom. H. C. C.C. 59.) 

The more important question remains, whether a man is justified 
in doin^an injury to others to prevent an injury to himself? For 
instance; if he is starving, may he steal ? The explanation furnishes 
no assistance, for it does not inform us what sort of harm it is, which 
is of such a nature and so imminent as to justify the act. I conceive 
that unless in o&ses which come under ss. 96-105, the harm must 
harm to ‘others, and in general harm of a public character. The 
English Jurists are all agreed that no amount of necessity will justify 
a man in stealing clothes or food, however much his wants may go in 
mitigation of bis punishment. {1 Hale 54; & East P.O. 698.) Ahd 
the rule^of Scotch law is the same. (Alison Grim. L. 674.) Aad so 
the Iramera ci the j^enal Code say, <note p. 21.) 

*' Npthinff is moif usual than for thieves to urge distzM and ku^r ss 
exxmse for^meir thefts. It is cerbain, indeed, that many th^tS doSodtted 
from the |ressurs of diitcsss, so sevoES as to be more terrius than thepunisliment 

9 
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of theft, and than the disgrace which that punishment brings with it to the mass , 
of mankind. It is equally certain that when the distress from which a man 
can relievo himself by theft is more terrible than the* evil consequences of theft, 
those consequoiic'os will not deter him from committing theft. Yet it by no ’ 
means follows that it is irrational .o punish him for theft. For though the fear 
of puuishiriont is not likely to keep any man from thoft when he is actually 
starving, it is very likely to keep him from being in a starving state. It is of no 
effcK^t to counteract the irresistable motive which immediately prompts to theft. 
But it IS of groat effect to counteract the motives to that idleness and that pro- 
fusion which end in bringing a man into a condition in which no law will keep 
him from committing theft.” 

The only instance in which the English law admits that one man 
may sacrifice the rights of an innocent man for his own interests, is 
such a case as that of two shipwrecked men getting upon a plank 
which will only support one, where either may thrust off the other if 
he can. (1 East, P.O. 294.) But* here plaiuly^ the only question is 
whether one or both are to peri.sh. * 

Lord Hale observes, however, that, 


“ By the Rhodian law and the common mav;' [me custom, if the common 
provisions for the ship’s company fail, the mhster may, under certain tempera- 
ments, break open the private chest of the . marines or passengers, and make 
distribution of that particular and private provision for the preservation of the ' 
ship’s company.” (1 Hale, 55.) 

And so, I have no doubt, it would be lawful to do in the case of a 
town besieged, where it was indispensable for the safety of all that 
the provisions should be equally divided. 

82 . Nothing is an offence which is 
^one by a child under seven years of 
‘ ' age. 

83 . Nothing is an offence which is done by a 
child above, seven years of age and 
under twelve, who has’ not attained 
sufficient maturity of understanding to 
judge of the nature and consequence* 
of his conduct on that occasion. 


Act of a child 
above 7 and under 
12 years of age, 
who has not sulfi- 
cient maturity of 
understanding. 


Commentary. . 

These sections leave the law very much as it is in England and 
Scotland, making allowances for the comparative precocity of children 
hi the East. According to Efiglish law, life is divided into three 
periods. Up to seven years there is an absolute incapacity for crime, 
and this is so enacted by s. 82. After fourteen a youth is precisely 
the same state as to criminal responsibility as any grown man; 
8. 83 makes this period of responsibility come two years earlier. In the 
intermediate period criminal responsibility depends up^ the state of 
the mind, and this also agrees with s. 83. Nothing is said in the Code, 
however, upon the presumption which is to be dr|iw]i, in the absenoe 
of all evidence, as to whether a child in this transition stage is of 
sufficient mat arity to be called to account for its actions Or not. 
Possibly this passed over as being a mattop of avidetoe. The 
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Comniigsioners, however, in their first report 1846, fi. 317, say in 
reference to this section, “It would seem from this that maturity of 
' understanding is to he f resumed in case of such a child unless the 
negative be proved on the defence.’’ I* is difficult to see why there 
should be any presumption that a child who, only a week ago, was 
absolutely exempt from punishment on the score of immaturity, 
should be presumed, after seven days have 'elapsed, to be of mature 
mind. It is also difficult to see how the negative could possibly be 
proved, in the case of any child above seven. According to English 
law, during this second period, “An infant shall be primd facie 
deemed to be doli incapaxt and presumed to be unacquainted with 
guilt; yet this presumption will diminish with the advance of the 
offender’s years, and will depend upon the particular facts and cir- 
cumstances of his case. The evidence of malice, however, which is 
to supply age, sVjould be strong clear beyond all doubt and con- 
tradiction.” (1 Iluss. 7.) 

The ormsoi proof, therefore, would in England in all cases lie upon 
the prosecution. Accor^l..^y, instances are to be found in wViich 
children^BO young as eight years have been hung, the evidence show- 
*ing them to have had a perfect knowledge of the nature of their act, 
and a steady determination to perpetrate it. One remarkable instance 
is mentioned by Mr, Kussell. A boy of ton, and a girl of five, years 
old were living together in the same house; the latter was missed 
on^day, and after considerable search her body was found buried in a 
dunghill, and shockingly mangled. The boy, when questioned, at first 
denied all knowledge of the matter. When the Coroner’s Jury met, 
he was again charged, but persisted still in his denial. At length, 
being closely interrogated, he fell to crying, and said he would tell 
the whole truth. He then said that the child had been used to foul 
herself in bed ; that she did so that morning (which was ascertained 
i to be untrue) ; that thereupon he took her out of her bed, and carried 
^er to the dungheap, and with a, large knife, which he found about 
the bouse, cut her in the^manner the body appeared to be mangled, 
and buried her in the dungheap, placing the dung aiid straw that was 
bloody under the body, and covering it up with what was clean ; and 
•having so done, he got water and washed himself as clean as he could. 
He was ultimately convicted upon his own confession, corroborated 
by other circumstances, and bis case was referred for the opinion of 
all the Judges, who unanimously agreed, “ that there were so many 
circumstances stated in the report which were undoubtedly tokens of 
what Lord Hale calls a mischievous discretion, that he was certainly 
a proper subject for capital punishment, and ought to suffer ; for 
it would be of a very dangerous consequence to have it thought 
that children rrfay commit such crimes with impunity.” (Iluss. 8 ; 
Arch. 12.J Practically, the boy was not executed; and probably the 
humane spirit of the present age would refuse under any circum- 
stances to carry out the extreme sentence of the law upon one so 
young. Still, the case is of value as exemplifying the maxim, malUia 
emmet mtatem; a mischievous discretion makes up for want of years. 

%ere is another^oint which is not referred to in s. 83, possibly as 
being also a matter of evidence : I refer to the invincible presumption 
raised bj the English law, that up to fourteen there is 
incapaoity for the crime of rape. (Arch. 13.) It will be observed 



68 


ACTS DONE BY CHILDREN. 


that the only ground of exemption under s. 83 is mental immaturity ; 
but where a particular crime involves a certain organic power which 
is ordinarily wanting up to a certain age» it seems only fair to raise a ' 
presumption that up to thart age the crime cannot be committed. 
Admitting the principle to be a correct one, it may be doubted whether 
exactly the same time would be fixed in this country, taking the 
precocious maturity of Hindoos into consideration. With respect to 
offences upon girls, the legislature seems to assume that they come to 
maturity two years^arlier here than in Europe. (Compare the Indian 
Act 9, Geo. IV, c. 74, s. 65 with the corresponding English one 
9 Geo. IV, c. 31, s. 17.) And, possibly, the same view may be taken 
in the case of a boy charged with rape. Where a boy, only ten 
years old, was convicted by the Futwa of rape on a girl only three 
years old, the Court of N. A. viewed it as an attempt only, and 
punished it, as a misdemeanor, with one year’s imprisonment. 
(Kureem v. Meeun, 1 M. Dig. 190, § 636.) 

In some of the American Courts the conclusive presumption 
against male puberty before fourteen jip--^:'Jjected, and evidence is 
admitted to establish the existence of physical capacity. (Bishop, 

§ 466.) 

Under the Cr. P.C., s. 318, where any person under sixteen shall 
be sentenced to imprisonment for any offence, the Court passing 
the sentence is authorized to direct the confinement of the offender 
ill a reformatory recognised by Government, instead of consigning 
him to jail. 

84 - Nothing is an offence which is done by a 
person who, at the time of doing it, 
oftnsonndSind!" reason of unsoundness of mind, is 
incapable of knowing the nature of the 
act, or that he is doing what is either wrong or con-* 
trary to law. 

Commentary. 

Erery one at the age oE discretion is, by la^, presumed to be sane 
and accountable for his actions, unless the contrary be proved. 
And if a lunatic has lucid intervals, the law presumes the offence 
to have been committed in a lucid interval, unless it appears tbat 
he was actually under the influence of his distemper at the time 
(Buss. 11), or that a fit of madness had existed a very short time 
previously. (Alison Cr. L. 652, 659.) And in all cases, where the 
commission of the crime is admitted, but this, or any bth^r incap^ 
city, is alleged, the onus of proving it lies upon those who set it 
np, and if they fail to prove it affirmatively to the satisfaction of the 
Judge, ho is bound to ponvict, (R. v, Stokes, 3 O. & K. 185.) 

Defect of understanding is of three sorts — idiocy, lunacy, and that 
which is merely temporary and artificial, being broaght on by 
drunkenness, opium*eating, or such like cause. • 

Idiocy is the ordinary case of one who has never had any rfiason, 
or lucid interval, frbm bis birth. It is generally easy of proof, as 
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being a matter of notoriety, and of oonrse, when established, is a 
complete defence. 

Lunacy presents much greater difficulties on account of the 
numberless phases which it presents, a2d the imperceptible degrees 
by which it dwindles down into something little beyond eccentri- 
city, or oddity of manner. In the majority of cases, where a prisoner 
is shown to be a violent madman, dangerous to all around him ; or 
to be mentally estranged from mankind, incapable of thinking ; 
or acting like a human being — the matter ifi simple enough. 
Providence has not left him that amount of reason which is neces- 
sary to make him accountable for bis acts. If this state of mind 
is subject to lucid intervals, the further question is introduced 
whether the act was perpetrated in a lucid interval or not. But 
often the insanity is of a different type; the delusion is only 
■ partial — a monomania as it is called — which affects him on particular 
points, or in respect to particular persons — leaving him, as to 
other matters, in the ordinary state. How is his act to be judged 
of when it is connected?* Ttji the subject of his delusion? How, 
when it has no connection with it? May a man justify a larceny 
*on the ground of a belief that he is Emperor of China; or can he 
be acquitted of murder because he conceived that the murdered man 
was an enemy to his country ? 

These points have all undergone repeated discussion, and pro- 
bab^ the most clear and lucid treatment of the entire matter will 
be found in the answers given by the English Judges to certain 
questions proposed to them by the House of Lords, in the case 
of R. V. M’Naughten (10 Cl. anckFin., S.C. 1 C. and K. 180) quoted 
in Archbold. (15-17.) The questions were as follows : — 

“ Ist. What is the law respecting alleged crimes, committed by persons 
I afflicted with insane delusion in respect of one or more particular subjects or 
persons; as, for instance, Where, at the time of the commission of the alleged 
crime, the accused knew he was acting contrary to law, but did the act com- 
plaintd of with a view, undent the influence of insane delusion, of redressing 
or revenging some supposed grievance or injury, or of producing some publie 
benefit P 

* ** 2nd. What are the proper questions to be submitted to the jury when a 
person, alleged to be afflicted with insane delusion respecting one or more 
particular subjects or persons, is charged with the commission of a crime, 
(murder for example,) and insanity is set up as a defence ? 

• 

“ 3rd. In what terms ought the question to be left to the jury as to the 
prisoner’s state of mind at the time when the act was committed r 

** 4th. If a perspn, under an insane delusion as to the existing facts, commits 
an offence ^ oChsequence thereof, is he thereby excused ? 

5th. Can a medical man, conversant with the disease of insanity, who 
never saw the prisoner previous to the trial, but who was present dunng the 
whole trial and the examination of 'all the witnesses, J}e asked his opinion as to 
the state of the prisoner’s mind at the time of the commission of the alle^d 
crime, or his opinion whether the prisoner was conscious, at the time of doing 
the act, that he was Gwtiong contrary to the law, or whether he was labouring 
under and what delusion at the time ?” 

IPo tfiese^uestions the Judges (with the exception of Maulo, J., who gave on 
his own account a more qualmed answer) answered aa follows! i’— 
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To tlie first question ‘ Assuming that your Lordship’s inquiries are con- 
fined to those persons who labour under such partial delusions only, and are not 
in other respects insane, we are of opinion, that,_ notwithstanding the party did^ 
the act complained of with a view, under the infiuence of insane delusion, of* 
redressing or revenging some supposed grievance or injury, or of producing some 
public benefit, he is nevertheless punishable, according to the nature of the 
crime committed, if he knew, at the time of committing such crime, that he was 
acting contrary to law, by which expression we understand your Lordships to 
mean the law of the land-” 

To the 2nd and 3rd •questions : — “ That the jury ought to be told in all cases 
that every man is presumed to bo sane, and to possess a sufficient degree of 
reason to be responsible for his [crimes, until the contrary be proved to their 
satisfaction ; and that, to establish a defence on the ground of insanity, it must 
bo clearly proved that, at the time of the committing of the act, the party 
accused was labouring under such a defect of reason, from disease of the mind, 
as not to know the nature and quality of the act h<} was doing, or, if ho did 
know it, that he did not know ho was ^oing what was wrong. The mode of 
putting the latter part of the question to the jury on these occasions has 
generally been, whether the accused, at the time of doing the act, knew the 
difference between right and wrong, ^ which mode, though rarely, if ever, 
leading to any mistake with the jury, is iiot,^..§ 5 Uf;e conceive, so accurate when 
put generally, and in the abstract, as when^ut to the party’s knowledge of 
right and wrong, is respect to the very act with which he is charged. If the* 
question were to be put as to the knowledge of the accused, solely and exclu- 
sively with reference to the law of the land, it miglit tend to confound tlie jury, 
by inducing them to believe that an actual knowledge of the law of the land 
was essential in order to lead to a conviction, whereas the law is administered 
upon the principle that every one must be taken conclusively to know it, without 
proof that ho does know it. If the accused was conscious that the act wS’o one 
which ho ought not to do, and if that act was at the same time contrary to the 
law of the laud, he is punishable ; and the usual course, therefore, has been to 
leave the question to the jury, whether the party accused had a sufficient degree 
of reason to know that be was doing an*act that was wrong; and this course, 
wo think, is correct, acccmipanied with such observations and explanations as 
the circumstanefi of each particular case may require.” 

To the fourth question : — “ The answer to this question must, of course, 
depend on the nature of the delusion ; but^ making the same assumption as w(^ 
did before, that he labours under such partial delusion only, and is not in other 
respects insane, we think he must be considered in the same situation^as to 
responsibility as if tlie facts with respect to which the delusion exists wore real. 
For example, if, under the influence of his delusion, he supposes another man 
to be in tbe act of attempting to take away his life, and ho kills that man, as hck 
supposes, in se^f-defence, ho would be exempt from punishment. If his delusion 
was that the deceased has inflicted a serious injury to his character and fortune, 
and he killed him in revenge for such supposed injury, ho would be liable to 
punishment.” ^ 

And to the last question “ We think the medical man, under the circum- 
stances supposed, cannot in strictness be asked his opinion in the terms above 
stated because each of those questions involves the determination of the truth 
of the facts deposed to, which it is for the jury to decide ;,and the (questions 
are not mere questions upon a matter of science, in which case finch evidence is 
admissible. But where the facts are admitted or not disputed, and the question 
becomes substantially one of science only, it may be convenient tQ allow the 
question to be put in that general form, though the same cannot be insisted on 
as a matter of right.” • 

It is a wise caution which was given by Baron Hume not ”to 
receive as evidence of madness tbe atrocity or |>initality of the act 
itself that has been done, though there has been no previous symptom 
of the disease.” (Alison Crim. L. 653.) In many remarkable" trials 
in England an atteinpt has been made to set up insanity on this 
.. i 



DEAF AND DUMB PERSONS. 


71 


ground, but tbe Judges have always strenuously resisted the intro- 
duction of a principle, which would make a criminal safe in propor- 
-tion to the barbarity of his acts. Mere crime, however savage and 
purposeless, is unfortunately only toofconsistent with all that we 
know of human nature. And it is also most necessary to remember, 
that ‘‘mere oddity of manner, a half craziness of disposition, if un- 
accompanied by an obscuring of the conscience will not avail the 
prisoner.” (Alison Grim. L. 655.) The evidence must prove an 
alienation of reason, perverting the moral sense. (E.. v. NTobin 
Chunder Banerjee, 13 B.L.R. Appx. 20 ; S.C., 20 Suth. Cr. 70.) 


The case of persons who are deaf, or dumb, or both, is occasionally 
one of much difficulty. One who was deaf and dumb from birth 
used to be assumed to be also an«idiot, since he had no means of 
acquiring information as to the Ikw of the land, or of learning the 
distinction between right and wrong. This presumption, however, 
might be rebutted by showing that he had the use of his understand- 
ing, and of course would^* '''jsb, if it were proved that he had been 
fully instructed, as many have been by the well-known discoveries 
^n the art of teaching such persons. Where, therefore, such a person, 
or a person merely deaf, or merely dumb, stands charged with an 
offence, three states of fact are possible. The evidence may show 
that he is actually destitute of such an amount of reason as makes 
him a responsible being. In that case he would be dealt with as an 
ordinary idiot. Or, he may appear to have sufficient intelligence, 
and there may also be means by writing, or by such a system of 
signs as he understands, of communicating with him, so as to convey 
to him the nature of the charge aW evidence against him, and so as 
to admit of his making a dSfence. In that case his trial would 
proceed, and he might be convicted and punished. Of course, very 
great caution would be requisite before such a conviction could be 
considered satisfactory. An intermediate state of things would arise, 
where the evidence established his mental intelligence, but no means 
existed of communicating with his mind, or of enabling him to 
communicate with the witnesses or the Court. In such a case the 
^Id English practice used to be, let the trial proceed, the Judge 
watching the case on behalf of the prisoner, (i Euss. 11, note m.) 
It is evident, however, that a prisoner tried in that manner might be 
convicted on a charge of whose nature he was utterly ignorant, and 
to which he could have given a complete answer. The modern course 
is that which was adopted in R. v. Dyson (7 C. & P. 305) which was 
followed in R. v, Pritchard, (Ibid. 303.) In the latter case, A Iderson, B, 
said to the jury, “There are three points to be inquired into: — First, 
whether the |:u*iSDner is mute of malice or not ; secondly, whether he 
can plead to the indictment or not; thirdly, whether he is of sufficient 
intellect to comprehend the course of proceedings on the trial, so as 
to make a proper defence — to know that he might challenge any of 
you to whom he may object — and to comprehend the details of the 
evidence which in a case of this nature must constitute a minute 
investigation. Upon this issue, therefore, if you think that there is 
no certain mode ot communicating the details of the trial to the 
prisoner, so that he can clearly understand them, and be able properly 
to make Ifls defence to the charge, you ought to find that he is not of 
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sane mind. It is not enough* that he may have a general capacity oi 
communicating on ordinary matters.” (Acc. R. v. Berry, 1 Q.B.D. 447.). 

In all the above cases the jury found that the prisoner was of 
non-sane mind, in the sense of being unable to take an intelligent 
part in the proceedings, and the Court ordered the prisoner to be 
confined in prison during the pleasure of the Crown under 39 & 40, 
Geo. Ill, c. 94, 8. 2. The Cr. P.C. 1872 now provides (s. 186, cl. 3) 
that ** if an accused person, though not insane, cannot be made to 
understand the proceedings, the Court may proceed with the 
inquiries or trial ; and if such inquiry results in a committal, or if 
such trial results in a conviction, the proceedings shall bo forwarded 
to the High Court with a report of the circumstances of the case and 
the High Court shall pass thereon such order as to it seems fit.” 
(Act X of 1875, 8. 130, H.C. Cr. Procedure.) 

** Under no circumstances should a party accused of an offence, being at the 
time of unsound mind and incapable of making his defence, be examined by a 
Magistrate, or committed for trial.” (3 R. J. & P. 175.) 

The Cr. P.C. Chap. XXXI contaim^ f-ules for the treatment of 
lunatics. Where a prisoner, against whom a charge is preferred, if 
shown to be of unsound mind and incapable of making his defence, 
the case is to be postponed, but to continue pending, and the 
prisoner is to be released on bail, or kept in custody, according to 
the character of the offence charged, (ss. 423 — 428 ; Act X of 1875, 
ss. 120, 123, 127.) 

''Whonevor any person is acquitted, upon the ground that at the time at 
which be is charged to have committed an offence ho was, by reason of unsound- 
ness of mind, incapable of knowing the nature of the act charged, or that he 
was doing what was wrong or contrary to kiw, the finding shall state especially 
whether he committed the act or not.” (a. 429, Act X of 1875, s. 124.) 

The case is then to be reported to the Local Government, who may 
commit the person to custody in a lunatic asylum or other safe place 
(a. 430) or hand him over to his friends for safe keeping, (s. 434.) 
If committed to a lunatic asylum under s. 430, he can only be 
released upon the report of a commission, to the effect that “ they 
consider that he can be set at liberty without danger to himself, or 
any other person.” (s. 433.) See, too, Act X of 1875, ss, 125 — 129.* 

In addition to the powers conferred by this Act, provision has been 
made by 14 & 15 Viet. c. 81, for the removal from India of persons 
charged with offences, and acquitted on the ground of* insanity. 
Section 1 makes it lawful for the person, or persons, administering 
the Government of the Presidency in which such persons shall be in 
custody, to order such person to be removed from India to any part 
of the United Kingdom, there to abide the ordet* of Her Majesty 
concerning bis or her safe custody, and to give such diif^ections for 
enabling such order to be carrm into effect as may be deemed 
proper. 

• 

Section 4 provides for the recovery from the lunatic of the expenses 
BO incurred. 

^6, also, Act XXXVI of 1858 (Lunatic Asytums,} and Act II of 
1867, (High Court : Convicts) as to removal of lunatic prisoners from 
jail to a lunatic ieyium, ' 
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85' Nothing is an ofPence which is done by a 
. . . person who, at the time of doing it, 

Actor a person f , n • j • 

incapable of judg- IS, Dj reason ofrintoxication, mcapable 
rf“ntMioa“oS of knowing the nature j)f the act, or 
camwd against Ms that Ee IS doing what is either wrong 
or contrary to law, provided that the 
thing which intoxicated him was administered to him 
without his knowledge or against his will. 


86 . In cases where an act done is not an offence 
unless done with a particular know- 
ledge or intent, a person who does the 
act in a state of intoxication shall be 
liable ta be dealt with as if he had the 
same knowledge as he would have had 
if he had not been intoxicated, unless the thing 
which intoxicated him was administered to him with- 


Offence r^uir- 
ing a particular 
intent or know- 
ledge committed 
by one who is in- 
toxicated. 


ou^his knowledge or against his will. 

Commentary. 

Section 86 raises, but does not entirely settle, the question, how 
far evidence of intoxication is adtnissible where the element of Imow* 
ledge, or intent, enters into the definition of an offenoe. For 
instance, it has been ruled in America, * 

“ That where a peculiar knowledge was an element of the guilty act, requir- 
ing nice discrimination and judgment, as in passing a counterfeited bank biU 
knowing it to be counterfeit ; and where deliberation and premeditation are 
necea^rjr in^edientl of the crime, as in murder of the first degree'— evidence of 
intoxication is admissible and proper to be taken into consideration by the jury, 
in determining the question as to the guilty knowledge in the one case, and as 
|o the deliberation and premeditation in the other.’* (Bishop § 499, n. 3.) 

The Penal Code requires it to be assumed that a man voluntarily 
drunk had ** the same knowledge as he would have had if he had not 
been intoxicated." Therefore, where from a given state of facts the 
l|kw assudies a particular knowledge, or that knowledge is a matter 
of necessary inference, intoxioation cannot be set up. For instance* 
if a man shoots another, he would not be allowed to say that he was 
drunk, and did pot know that he held a pistol in his hand, or that 
the effect pf discharging it would be to cause death. So, if he killed 
another under circumstances which, had he been sober, could have 
created no alarm in his mind, he would not be allowed to plead that 
through intoxication be imagined that his life was in danger. But 
where it is incumbent on the prosecution to make out specific know- 
ledge of a particular fact, and where the circumstances raise no 
necessary^ inferenoetof it, the rule might be different. For ipititnoe, 
if a xn^ is charged with passing off a counterfeit rupee, kno^ng it * 
to be suol^ the knowledge must be made out b;^ the profieoution,,ecd 
is not neaessarily to be assumed, though it might be inferred lirom 

10 
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the mere fact; of passing the coin. Suppose the fact to be established 
that the man had several good rupees in his pocket, but knew also 
that he had one bad rupee, still it would have to be made out that * 
he knew he was paying the bad rupee, not merely that he had the 
means of knowing, if he had taken better precautions. It would be 
clearly admissible to show that he was in a hurry to catch a train, 
and' therefore did not examine the coin ; and I can see no reason 
why evidence of his intoxication should not be admissible for the 
same purpose. Hurry is a state of mind voluntarily brought about 
just as much as drunkenness. 

Section 86 lays down no rule as to the inference of intent in cases 
of intoxication. A man is assumed to intend the natural or necessary 
consequences of his own act, and in the majority of cases the question 
of intention is merely the question of knowledge. If I strike a mau 
on the head with a loaded club, I am assumed to know that the act 
will probably cause death ; and, if that result follows, I am assumed 
to have intended that it should. As the drunkard is assumed to have 
had the knowledge, he must necessarily assumed to have bad the 
intention; since, assuming the knowledge, the law will allow no other 
explanation of the act to be given. But sometimes, in determining 
the quality of an o^Peuce, evidence is necessary of a specific existing 
state of mind, which must be found as a fact, and cannot be assumed. 
For instance, supt)Osiug a fatal blow to be struck under circumstances 
of grievous provocation ; it might be shown that, notwithstanding the 
provocation, the defendant had acted, not under its influence, but *rom 
a pre-conceived malicious resolve to kill. If so, the offence would be 
murder. But the mere fact of the deadly blow would not be sufficient 
evidence for that purpose. Given the provocation, the legal inference 
derivable from the character of the •’blow would be exhausted in 
making the act be culpable homicide not amounting to murder. 
Evidence of a different state of mind would be required to constitute 
the graver charge. In this state of things intoxication might be au 
answer to the charge of murder. As Mr. Bishop observes, (§ 493.) 

** The better doctrine is that if, for instance,* the question is, whethSr the 
killing arose from a provocation given at the time, or from previous malice, 
evidence of the prisoner’s having been too drunk to carr^r this previous malice 
in his heart may be admitted. And the consideration is not to be withheld, 
from the jury that his drunkenness may render more weighty the presumption 
of his having yielded to the provocation, rather than to the previous malice ; 
because of the fact, that the passions of a drunken man are more easily 
aroused than those of a sober one. This doctrine differs from thatc untenable 
one, of drunkenness excusing, or palliating, either the passion or the malice. 
So, intoxication sheds light on the question, whether expressions used by 
the prisoner sprang from a deliberate evil purpose, or were the mere idle words 
of a drunken man. This evidence, moreover, assists in determining whether the 
defendant acted under the belief that his property, or per86n,<^wa8 about to be 
attacked,” / ' 

87 . Nothing, which is not intended to cause death 
M L L - ^ ^ ^ or* grievous hurt, and which is not 
and not known to known Dj the uoer to be likely to 
cause death or grievous hurt, is an 
1^, done by eon. offence by reason of any harm which 
it may cause, or be intendedhy the 



ACTS DONE IN GOOD FAITH. 75 

doer to cause, to any person above eighteen years of 
age, who has given consent, whether express or 
implied, to suffer that harm ;• or by reason of any 
harm which it may be known by the doer to be 
likely to cause to any such person, who has consented 
to take the risk of that harm. 

Illustration. 

A and Z agree to fence with each other for arauseraent. This 
agreement implies the consent of each to suffer any harm which, in 
the course of such fencing, may be caused without foul play ; and if 
A, while playing fairly, hurts Z, A» commits no offence. 

88. Nothing, which *is not intended to cause 

death, is an offence by reason of any 
harrfi which it may cause, or be 
"fn^goiS^faHh^OT intended by the doer to cause, or be 
tke benefit of a known by the doer to be likely to 
cause, to any person for- whose benefit 
it ia done in good faith, and who has given a con- 
sent, whether express or implied, to suffer that 
harm, or to take the risk of that harm. 

Illustration. 

A, a surgeon, knowing that a particular operation is likely to cause 
the death of Z, who suffers under a painful complaint, but not intend- 
ing to cause Z’s death, and intending, in good faith, Z’s benefit, 
performs that operation on Z with Z’s consent. A has committed 
no offence, 

89 . Nothing, which is done in good faith for the 

benefit of a person under twelve years 
of age, or of unsound mind, by or by 
fit of a ohUd or consent, either express or implied, of 
mnir by OT^by the guardian or other person having 
l^nt of guar, jawful charge of that person, is an 
, • ' offence by reason of any harm which 
it may cause, or be intended by the doer to cause, 
or be known by the^doer to be likely 

roTMOM. cause, to that person : Provided— 

First . — Thah this exception shall not extend to 
intentional causing of death, or to the iittempting 
to cau^ death; 
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Secondly . — That this exception shall not extend 
to the doing of anything which the person doing it . 
knows to be likely to cause death, for any purpose 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Thirdly . — That this exception shall not extend to 
the voluntary ’ causing grievous hurt, or to the 
attempting to cause grievous hurt, unless it be for 
the purpose of preventing death or grievous hurt, 
or the curing of any grievous disease or infirmity ; 

Fourthly . — That this exception shall not extend 
to the abetment of any ofPence, to the committing of 
which offence it would not extend. 

Illustration, ' 

A, in good faith, for his child’s benefit, without his child’s consent, 
has his child cut for the stone by a surgeon, knowing it to be likely 
that the operation will cause the child’s death, but not intending to 
cause the child’s death. A is within the exception, inasmuch his 
object was the cure of the child. 

90 . A consent is not such a consent as is intended 
by any sectiou of this Code, if the 
consent is given by a person under 
or under a misconcep- 
tion of fact, and if the person doing 
the act knows, or has reason to believe, that the bon- 
sent was given in consequence of such fear or mis- 
conception — Or, ‘ 

If the consent is given by a person who, from 

Consent of a uusound^ness of mind, or intoxication, 
child or penon of is Unable to Understand the nature and 
nnsonnd mind. consequence of that to which he gives 
his consent ; or, unless the contrary appears from 
the context, if the consent is given by a person who 
is under twelve years of age. 

Commentary. 

The latter part of this section will introduce an important diver- 
- gence from the dootrines of English law, in reference to primes 
which depend upon absence of consent. For instance { both by 
English law and under the Code (s. 375) a man oommits rape 
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has se'xual intercourse with a wonaan without her consent. But the 
English jurists hold that mere physical consent is sufficient, and 
. that even though the woman is an idiot, still if she consents from 
mere animal instinct, the*offence is not committed. (R. ». Fletcher, 
28 L.J.M.C. 85, S.C. Bell 63 ; R. v. Fletcher, L.R. 1, 0.0. 39.) But the 
Indian law is not satisfied without the intelligent consent of a woman 
who is able to understand the nature and consequences of the* act. 
An idiot may be as capable of assenting to sexual intercourse as 
any other female animal. But it is plain that t^e nature and conse- 
quences of illicit intercourse with a woman are very dfferent from 
what they would be in the case of a cow. It is precisely this differ- 
ence which the Indian law requires that she should be able to under- 
stand, and, understanding it, still to consent. 

So as regards assaults, both by English law and under the Code 
(s. 350) the absence of conserUi is an essential ingredient in the 
offence. But the English jurist treats consent as a simple fact ; and, 
therefore, holds that the consent even of a child under ten years of 
age to what would otherwise be an indecent assault, prevents the 
act being indictable, (R, v* Johnson, 34 L.J.M.G. 192 ; R. v. Beale, 

• L.R. 1 C.O. 10) provided she knows, as a fact, what she is consenting 
to, and does not merely submit, but consent. (R. v. Lock, L.R. 

2 0.0. 10, post note to s. 354.) But by the Code, the consent of a 
person who is under twelve years of age is immaterial. Therefore, 
where the act, if done without consent, would be an offence, 
thi/fact that such a consent was given by a child under twelve years 
of age would be no justification, unless the contrary appears from 
the context. , The contrary does appear from the context in cases of 
rape, where the age of consent*is reduced from twelve years of age 
to ten years. • 

For an illustration of consent given under a misconception of fact, 
see R. V. Poonai Fattemah, (12 Suth. Or. 7, S.C., 3 B.L.R. A. Or. 25,) 
where the accused, a snake charmer, induced the deceased to allow 
themselves to ba bitten in the belief that the charmer had power to 
cure snakebite by charms, 

91 . The exceptions in Sections 87, 88, and 89 
do not extend to acts which are 
offences independently of any harm 
which they may cause, or be in- 
tended to cause, or be known to be 
likely to cause, to the person giving 
the consent, or on whose beh^ the 
consent is given. 

Illustration* 

Causing miscarriage (unless caused in good faith for the purpose 
of saving the life of the woman) is an offence independently of any 
harm which it may cause or be intended to cause to tfa^ woman. 
Therefore, it is not an offence “by reason of such harm;*’ and the 
oonsentaof the woman, or of her guardian, to the causing of such 
miscarriage does not justify the act. 


Acts which are 
offences indepen- 
dently of harm 
caused t5 the per- 
son consenting, 
are not within the 
exceptions in Sec- 
tions 87, 88,. and 
89. 
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Nothing is an offence by reason of any barm 
which it may cause to a person for 
fatth whose benefit it is done in good faith, 

fit of a person eveu without that person’s consent, if 
the circumstances are such that it is 


without consent. 


impossible for that person to signify consent, or if 
Provisoes persou is incapable of giving con- 

sent, and has no guardian, or other 
person in lawful charge of him, from whom it is 
possible to obtain consent in time for the thing to 
be done with benefit. Provided — 


First . — That this exception shall not extend to 
the intentional causing of death, hr the attempting 
to cause death ; 

Secondly . — That this exception shall not extend 
to the doing of anything which the person doing it 
knows to be likely to cause death, for any purpase 
other than the preventing of death or grievous hurt, 
or the curing of any grievous disease or infirmity; 

Thirdly . — .That this exception shall not extend to 
the voluntary causing of hurt, X)t to the attempting 
to cause hurt, for any purpose other than the pre- 
venting of death or hurt ; 

Fourthly . — That this exception snail not extend 
to the abetment of any offence, in the committing of ' 
which offence it would not extend. 


Illustrations. 

(a) Z is thrown from his horse, and is insensible. A, a surgeon, 
finds that Z requires to be trepanned. A, not intending Z’s death, 
but in good faith, for Z’s benefit, performs the trepan before Z 
recovers his power of judging for himself, A has comnfitted no 
offence. 

(&) Z is carried off by a tiger. A fires at the tiger knowing it to 
^ likely that the shot may kill Z, but not intending to kill Z, and 
in good faith intending Z^a benefit. A’s ball gives Z a mortal 
wound. A has committed no offence. * 

(e) A, ft snrgeon, sees jft child snffer ah accident which is likely to 
pM>Ve fftt^ onless an opesation be immediately perlomed. 
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nol time to apply to the child’s gaardian. A performs the operation 
in spite of the entreaties of the child, intending, in good faith, the 
child’s benefit. A has committed no offence. 

(d) A is in a bonse Tv.hich is on fire, with Z, a child. People 
below hold out a blanket. A drops the child from the house-top, 
knowing it to be likely that the fall may kill the child, but not 
intending to kill the child, and intending, in good faith, the child’s 
benefit. Here even if the child is killed by the fall, A has commit* 
ted no offence. » 

Explanation . — Mere pecuniary benefit is not^bene- 
fit within the meaning of Sections 88, 89, and 92. 

93 . No communication made in good faith is an 
_ offence by reason of any harm to the 
Commnnieation person to whom it is made, if it is , 
m emgoo u for the benefit of that person. 

Illustration. 

A, a surgeon, in good faith, communicates to a patient his opinion 
that he cannot live. The patient dies in consequence of the shock. 
A has committed no offence, though he knew it to be likely that the 
conraunication might cause the patient’s death. 

Commentary. 

Sections 87 — 93 apply to casds in which an act, likely to result in 
dangerous conseqiiences, is dbue to a person with his permission, or 
for hia benefit. These exceptions are as follows : — * 

First : — Acts not intended, or known to be likely to cause death, 
or grievous hurt, are not offences, when done to a person above 
eig^ieen, who ha% consepted to suffer, or run the risk of, the harm, 
(s. 87.) 

The phrase “grievous hurt” is defined in s. 320. Of course, every 
*man is assumed to contemplate that harm which is the probable 
result of the weapon he uses ; therefore, if two persons were to fence 
with naked swords, though in the most friendly spirit, and one were 
to kill the other, this would be culpable homicide. (I East P.O. 268 ; 
Foster 260.) It is to be observed that this exception only applies 
where the person suffering the barm is above eighteen ; and, there- 
fore, a boxing match between two school-boys below that age would 
be criminal.. But it would not be criminal for a parent, or master, 
to inflict* moderate punishment upon a child or apprentice; for this 
is in itself a lawful act and comes under the exception in a. 79. 
(Arch. 668.) Nor is any act, whether with or without consent, an 
offence, if the harm is of a very slight charaoter. (s. 99.) 

The harm done must not be different in kind, or degree, from what 
the person has agreed to run the risk of. Therefore, if two men 
were to begin Wing with glores, one would not be justified iiu 
thromng aside the gloves, and striking with his fist. Similarly, 
either of the players in a fencing match would be bound to discon- 
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tinue the moment the batton fell off his foil. On the same pribciple, 
all the recognised rales to the contest must be observed, for they 
enter into the estimate of the risk. Where two men are sparring, . 
every blow must be fair. A,nd so it is laid down in East, (1 B.P.O, 
269.) 

** yhafc in cases of friendly contests with weapons, which, though not of a 
deadly nature, may yet breed danger, there should be due warning given that 
each party may start upon equal terms. For, if two were engaged to play at 
cudgels, and the one ipiade a blow at the other, likely to hurt, before he was 
upon his guard, and without warning, and death ensued, the want of due and 
friendly warning would make such act amount to manslaughter, but not to 
murder, because the intent was not malicious.’* 

It may be questioned whether a prize-fight between two adults, 
fairly conducted according to English rules, would be protected 
under this section. Notwithstanding the apparent ferocity of the 
contest, it may well be argued, that it is not on the whole likely to 
cause death, or grievous hurt ; certainly the annals of boxing are in 
favour of such a position, wheris the corabatr.nts are at all matched. 
On the other hand, there is no doubt thdt the law of England, which 
countenances such sports as fencing, wrestling, and cudgel playing, 
always treated prize-fighting as absolutely illegal, and even extended 
the criminality to every one present, and countenancing the trans- 
action. (1 Buss. 854.) To a certain extent, the greater danger of 
prize-fighting may be the reason for the difference ; but probably 
the real cause is the publicity with which such contests are attended, 
and the disorderly crowd which they collect. Accordingly, in oases 
where no death ensues, the English practice is to indict the offender 
for riot and breach of the peace. <Foster 260 ; K. v. Billingham, 2 
C. & P. 234; R. V, Perkins, 4 C. & P. 637.y This being so, a prize- 
fight would still be criminal under s. 91, independently of any injury 
intended, or accruing to the parties engaged. 

Secondly : — No act, not intended to cause death, is to be an offence, 
if it is done for the benefit of the person suffering It ; fint, with the 
consent of such person, being qualified to give such consent, and 
giving it of his own free will, with full knowledge of all the facts. 
(S0. 88, 90) ; secondly, in the case of persons not capable of giving*^ 
ponseot, if the consent of the person lawfully in charge of them is 
obtained (s* 89) ; or, thirdly, even without obtaining consent, where, 
under the circumstances, such consent could not possibly be 
obtained, (s. 92.) 

The sections will have to be very liberally construed, or they may 
prove most dangerous to medical practitioners, who must take steps, 
often of a most dangerous character, upon the spur of the ipoment. 

No act which is intended to cause death will be protected. 
And therefore, a man who killed a woman in order to save her 
from being ravished, or who supplied another with poison in order 
to enable him to escape from death upon the scaffold, wohld not 
be within the exception; (See ss. 306, 306.) Bft it is no offence 

do an act before the birth of a child, which prevents its being 
bom alive, or canses it to die eEterits birth, when tbeact i8*done 
in good faith for the pui^)ose of saving the mothei^s life, (s,^3l6.) 
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pecuniary benefit will not be eufficient. (Exp. s. 92.) ' 
1 once knew a strange case, in which a man who bad a life-estate 
•in himself, entailed upon his children, with reversion to himself 
in fee, wanted to raise a loan upon Mihe security of his estate* 
He had no children, but as it was possible he might have issue, 
the security was rejected. He hit upon the strange idea of having 
himself castrated in order to make possibility of issue extinct ! 
1 need hardly say that the proposal to effect this singular covenant 
against encumbrances was not sanctioned by ,hiB lawyer. The 
performance of such an operation for such a purpose would, of 
course, be illegal under this Code; first, because the benefit is 
not such as is contemplated by the act ; secondly, because grievous 
hurt, such as emasculation is declared to be, can only be done for 
the purpose of preventing death or other grievous hurt, or for cure 
of a disease. (R. v. Baboolun Hjji'ah, 5 Snth. Or. 7, 8.C., 1 Wym. 
Cr. 12.) And, therefore, a soldier who should aid another in muti- 
lating himself, in order to procure his discharge, would also be guilty. 

As to the consent which is ^ecessarj^, I conceive that every proper 
consent should always be presumed, where the act is in itself proper 
and beneficial ; as, for instance, a surgical operation. And this is in 
accordance with the principle of the law of evidence, that innocence 
will always be presumed ; and, therefore, where the act is primd 
facie lawful, but may be unlawful by omitting certain precautions, 
it will be assumed that those precautions have been taken, until the 
cont/ary is shown. 

* Thus, where the plaintiff ooraplained that the defendant who had chartered 


(iTayl. Ev. §91.) 

Even where no actual consent could possibly have 4een given — as 
in the case of a patient who bad not been informed of the necessity 
of anv operation, and who was suddenly given chloroform — I have no 
doubc that the mere fact ot his having placed himself under medical 
care carried with it an implied consent to submit to everything neces- 
gary and proper for a cure. 

The contrary presumption would arise where the act was in itself 
apparently unlawful. Therefore, a person who had killed, or wounded, 
another in a struggle, and who pleaded that it was the accidental 
result of kn amicable contest, entered into by mutual consent, would 
have to prove his plea. (1 Tayl. Ev, § 96.) 

A more difficult case, but one which might easily happen, would 
be where the» party expresslv withheld his consent, though the 
act were Admitted to be for his benefit, and for the sole purpose 
of saving his life. Such a case might possibly arise, where a 
timid patient could not nerve himself to undergo an operation, 
however necessary. Such a case is not provided for by this act; 
and should it arise, the surgeon, if he wished to be absolutely 
safe against subsequent charges, would be compelled to l^ve 
the sufferer to his iate. Of course, if such a charge Were brought, 
and ai* conviction procured, tiie punishment would he no inore 
than nom&ali 

o . . 

11 
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Section 98 wa« intended by tbe Comraissionerfl to jfcuard 
» possibility which their ingrennity foresaw, though it is hardly * 
likely ever to become a reality. The words of s. 299 are go wide, 
that a person might commit the offence of culpable homicide by 
euddenly communicating disastrous intelligence to a person whose 
etate of health was such that the shock might readily prove fatal. 

It seemed to the Commissioners that the section ought not to be 
altered so as to exclude such an act from the list of offences; 
because, if a person maliciou.sly, and for the purpose of killing or 
injuring another, imparted a shock of this species, the act was as truly 
criminal as if a tangible weapon had been used. Section 93 was 
therefore introduced to protect the innocent, without unduly cloaking 
the guilty. When we remember, however, that the words “ good 
faith” imply due care and attention ; and that it is expressly stipu* 
lated that the coinnm?iication ^hall be made for the benefit of the 
person to whom it is addressed, it may be doubted whether the 
danger, supposing any existed, is much diminished. (See 1st Keport, 
1846, §§ 243—249.) # 

Tiie clause may also be applied in Vases which would otherwise 
come under the head of criminal trespass, (s. 441) or insults, (s. 504.) 

94 > Except murder, and offences against the State, 

. . punishable with death, nothing is an 

person is compel- offeiice wliich IS clone Dj a person ^ho 
led by threats. -g ggnipelled to do it by threats, which, 

at the time of doing it, reasonably cause the appre- 
hension that instant death to that person will other- 
wise be the; consequence ; provided the person doing 
the act did not of his own accord, or from a reason- 
able apprehension of harm to himself short of instant 
death, place himself in the situation’ by which he 
became subject to such constraint. 

Explanation 1. — A person who, of his own accord^ 
or by reason of a threat of being beaten, joins a gang 
of dacoits, knowing their character, is not entitled to 
the benefit of this exception, on the ground of his 
having been compelled by his associates to do any- 
thing that is an offence by law. ‘ . 

Explanation 2 . — A person, seized by a gang of 
dacoits, and forced, %y threat of instant death, to do 
a thing which is an offence by law ; for example, a 
smith compelled to take his tools, apd to force the 
door, of a house f or the dacoits to enter and plander 
it, is entitled to the benefit of this exception! 
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Gommentary. 

This section differs slightly from the doctrines of EJnglish and 
* Scotch law. By English law, it won Id appear that o threat of actual 
d^th^ impending at the moment, wonW be an excuse for the com- 
mittal of any crime except murder. In the last named case, Lord 
Hale lays it down that, 

** If a man be desperately assaulted, and in peril of death, and cannot other- 
wise escape, unless, to satisfy his assailant^s fury, he will kill an innocent 
person then present, the fear and actual force will not acciuifc him of that crime 
and punishment of murder, if he commit the fact; for he ought rather to die 
himself than kill the iuuoceut.” (Hale, 151.) 

But actual present and continuing fear of death has been held 
an excuse for joining in a riot; for giving supplies to rebels, and 
assisting them in minor acts of treason ; and even for joining and 
marching with rebels. (1 liuss. 38; 1 Hale 49 — 51, 139.) But in no 
case will fear of injury to house or goods, or apprehension of 
personal violence short of death, be any excuse whatever ; (I Hnss. 
17 ; R. i;. Tyler, 8 C. & P* 620) ; nor will even threats of death avail 
the prisoner, where time perfnits him to procure the protection of 
|;he law. (1 Hale, 51.) 

By Scotch law it is laid down that, 

“The excuse of compulsion will only avail if the prisoner was in such a 
situation that he could not resist without manifest peril to his life or property.’* 
(Alison Grim. L. 672 ) 

Accordingly, the plea of compulsion was held sufficient upon indict- 
ments for high treason and piracy. In all the cases cited by Mr. 
Alison the fear was a fear of immediate death, and 1 am inclined to 
think that the proposition as to peril to property being sufficient 
justification for crime is too wfdely stated. 

Under s. 94 the compulsion must be such as is required by English 
law; and in the cases of murder, and waging war ag^nst the Queen 
(s. 121), even this plea will be insufficient. 

95 . Nothing is an ofience by reason that it causes. 
Act can Bing intended to cause, or that. 

• aight harm. it is kuowu to be likely to cause, any 
harm, if that harm is so slight that no person of 
ordinary sense and temper would complain of such 
harm. 

Commentary. 

This is a noyeh, but a useful section. It is plain that the ** person 
of ordinary sense and temper” must be taken from the class to which 
the actual comi»lainant belongs. Grovs language, and even personal 
violence, may be so common among members of a particular class of 
the community, that such acts may be done by one to another without 
any idea that any just ground for complaint is given. Similar acta 
in ft different rank of life might necessarily exhibit an intenfeion to» 
insult and injure. The section is valuable as allowing the Judge ft. 
meatisK)! evading the strict letter of the law, whenever merely litijgidaft 
ohftrgeftiuAi brought under attoh Sections as 294; 295| 499| d08; 
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The original framers of the Code in their notes (p. 81) say 'olH^is 
danse, that it, 

‘•Is intended to provide for those cases which, though from the imperfoo-' 
tions of lan^piage, they fall within the letter of the penal law, are yet not 
within its spirit, and are all over the world considered by the public, and are 
for the most part dealt with by the tribunals, as innocent. As our definitions 
are framed, it is theft to dip a pen into another man’s ink ; mischief to crumble 
on6 of his wafers ; an assault to cover him with a cloud of dust by riding past 
him ; hurt to incommode him by pressing against him in getting into a carriage. 
There are innumerable acts without performing which nien cannot live together 
in society — acts whicK all men constantly do and suffer in turn, and which it is 
desirable they should do and suffer in turn, yet which differ only in degree from 
crimes. That these acts ought not to be treated as crimes is evident, and we 
think it far better expressly to except them from the penal clauses of the Code 
than to leave it to the Judges to except them in practice.” 

For instance ; the High Court c£ Bombay reversed a conviction for 
theft under this section, where the* accused was sentenced to seven 
days’ imprisonment for picking pods, value 3 pie, off a tree stand- 
ing in a waste piece of Government land. (R. v. Kalya, 5 Bom. H.O. 
C.C. 35.) The case might have been different had the produce been 
taken from a tree on the property of a private person. ^ 

This section, however, was held not to apply to a blow across the 
chest with an umbrella, though such blow may have caused but 
little pain. (Government of Bengal v, Sheo Gholam, 24 Suth. Cr. 67.) 

Op the Right op Peivatb Defence. 



96- Nothing is an offence which 
is done in the, exercise of the right 
of private defence. 

Commentary. 


Where a husband severely beat a man wJio tresiSassed by ni^t in 
bis house, for the purpose of committing adultery with bis wife, he 
was held justified, in the exercise of his right of private defence, in 
causing any barm short of death. (R. v, Dhaomun, 20 Suth. Or. 36./ 
See s. 104, 

Eight of primto 97‘ Every person has a right, sub- 
aefonooofthebodj ieot to the restrictions contained in 
andofpropert,. ^g^^tion 99, to defend- 

Firsf.— His own body and the body pf any other 
person, against any offence affecting tte* human 
body. 


Secondly . — The property, whether moveable or 
immoveable, of himself or of any other jJerson, 
against any act which is an offence falling undw the 
definition of thfffc, robbery, aus(^ief, oc 
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tre^ass, or which is an attempt to commit theft, 
.robbery, mischief, or criminal trespass. 

98. When an act, which* would otherwise be 

Right of private ^ Certain ofEence, is not that offence 

defence against Jjy reason of the youth, the want of 
of unsound mind, maturity of understanjumg, the un- 
soundness of mind, or the intoxication 
of the person doing that act, or by reason of any 
misconception on the part of that person, every 
person has the same right of private defence against 
that act which he would* have if the act were that 
offence. 

lUusirations, 

• (a) Z, under the influence of madness, attempts to kill A ; Z is 
guilty of no offence. But A has the same right of private defence 
which he would have if Z were sane. 

(6) A enters by night a house which he is legally entitled to enter. 
Z infgood faith, taking A for a house-breaker, attacks A. Here Z, by 
attacking A, under this misconception, commits no offence. But A 
has the same right of private defence against Z, which he would 
have if Z were not acting under (diat misconception. 

99. First. — There is no right of pri-^te defence 

against an act which does/not reason- 
vfW^“th»e'j8‘no aWy cause the apprehension of death 
dS'mce* or of. grievous hurt, if done, or at- 

tempted to be done, by a pubUo 
servant acting in good faith under colour of his 
office, though that act may not be strictly justifiable 
by law. 

Commentary. 

As, for instance, when a police officer attempted without a search- 
warrant to entey a house to search for stolen property, it was held 
that resistiindb to him was unlawful, and not justified on the ground 
of private defence. (R. v. Vyankatrav, 7 Bom. H.O. C.O. 60.) 

Second. — There is no right of, private defence 
against an act which does not reasonably cause the 
apprehension of death or of grievous hurt, if done, 
or ai^tempted to be done, by the direction of a publio 
luel^g in good faith, under colour of Ms 



86 EIGHT OP PBIVATB BBPBNCB OP THE BODY. 


office, though that direction may not be stri^b!y 
justifiable by law. 

Third . — There is no right of private defence in 
ca.ses in which there is time to have recourse to the 
protection of the public authorities. 

Fourth . — The right of private defence in no case 

Extent to which ©^tends to the inflicting of more harm 
the right may be than it is necessary to inflict for the 

exercised. n ^ p 

purpose of defence. 

Explanation 1. — A person is not deprived of the 
right of private defence against an act done, or 
attempted to be done, by a pftblic servant, as such, 
unless he knows, or has reason to believe, that the* 
person doing the act is such public servant. 


Explanation 2. — A person is not deprived of the 
right of private defence against an act done,' or 
attempted to be done, by the direction of a public 
servant, unless he knows Pr has reason to believe, 
that the person doing the act is acting by such 
direction ; V unless such person states the authority 
under which he acts, or, if he has authority in writing, 
unless he produces such authority if demanded. • 


100 . The right of private defence of the body 
When the right ©xtends. Under the restrictions men- 
thr*bo1r^*ex* tinned in the last preceding section, 
tends °to oaraiug to the Voluntary causing of death or 
of any other harm to the assailant, 
if the offence which occasions the exercise of the 
right be of any of the descriptions* hei;einafter 
enumerated, namely — 


First . — Such am assault as may reasonably cause 
the apprehension that death will otherwise.be the 
consequence of Euch assault — • 


an assiuilt as may 
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catiasS the apprehension that grieTOus hurt will 
otherwise be the consequence of such assault — 

Thirdly . — An assault with the intention of com- 
mitting rape — 

Fourthly . — An assault with the intention of grati- 
fying unnatural lust — 

Fifthly . — An assault with the intention of kid- 
napping or abducting — 

Sixthly . — An assault with the intention of wrong- 
fully confining a person, under circumstances which 
may reasonably cause him to apprehend that he will 
be unable to have recourse to the public authorities 
rfor his release. 


101 . If the offence be not of any of the descrip- 
tions enumerated in the last preceding 
e^atTctulfS section, the right of private defence 
nny harm otiiar of the body docs uot extend to the 
than eath. Voluntary eausing of death to the 

assailant, but does extend, under the restrictions 
mentioned in Section 99, to the volunt^y causing 
to the assailant of any harm other than death. 


162 . The right of private defence of the body 


Commencement commences as soou as a reasonable 
• and continuance appreheusion of danger to the body 
private defence of arises trom an attempt or threat to 
the body. ^ Commit the offence, though the offence 
may not have been committed ; and it continues as 
long as such apprehension of danger to the body 


continues. . . 


103 . The right of private defence of property 
When the right extends, under the restrictions men- 
private defence tioned in Section 99, to the voluntai^ 
tMde'^ omubg o|tusing of death or of any other harm 
, to the wrong-doer, if the offence, lihe 

ooEamitting of which, or the attemj^ing to oommit 
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which, occasions the exercise of the right, beran 
ofEence of any of the descriptions hereinafter enume-. 
rated, namely — 

Robbery. 

Secondly, — House-breaking by night. 

jTAirtiZy.— Mischief by fire committed on any 
building, tent, or vessel, which building, tent, or 
vessel is used as a human dwelling, or as a place for 
the custody of property. 

Fourthly. — Theft, mischief, or house-trespass 
under such circumstances as may reasonably cause 
apprehension that death or grievous hurt will be the 
consequence, if such right of private defence is not 
exercised. 

104 . If the offence, the committing of which, or 
the attempting to commit which, 

extSde tocanifng occasions the exerciso of the right of 
any harm othar private defeuce, be theft, mischief, or 
than death. Criminal trespass, not of any of the 
descriptioife enumerated in the last preceding sec- 
tion, that right does not extend to the voluntary 
causing of death, but does extend, subject to^ the 
restrictions mentioned in Section 99, to the voluntary 
causing to the wrong-doer of any harm other than 
death. 

(See note to s. 96, ante p. 94.) 

,105- Krst— The right of prirate 
and continuance defence of property commences when 
^ratodSInwof a reasonable apprehensioi\ of danger 
property. property commences. * 

j8eco»(^.— The,right of private defence of property 
against theft continues till the offender has effected 
his retreat with the property, or the assistance of the 
public authorit^s is obtained, or the property has 
been recovered. ^ 
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Third . — The right of private defence of property 
.against robbery continues as long as the offender 
causes or attempts to cause to any person death, or 
hurt, or wrongful restraint, or as long as the fear of 
instant death, or of instant hurt, or of instant per- 
sonal restraint continues. 

Fourth . — The right of private defence of property 
against criminal trespass, or mischief, continues as 
long as the offender continues in the commission of , 
criminal trespass or mischief. 

Fifth . — The right of private defence of property 
against house-breaking by night, continues as long 
as the house-trespass Vhich has been begun by such 
•house-breaking continues. 

106 . If, in the exercise of the I'ight of private 

„ , . defence against an assault which 

dofefleo against a reasonably causes the apprehension 
when of death, the defender be so situated 

of harm to an in- that he oannot effectually exercise 
nooen person. right without Hsk o| harm to an 

innocent person, his right of private defence extends 
to the running of that risk. 

Illustration. 

A is attacked by a mob who attempt to murder him. He cannot 
^iSectnally exercise his right of private defence without firing on the 
xnob, and he cannot fire without risk of harming young children who 
are mingled with the mob. A commits no offence if, by so firing, he 
barms any of the children. 

Commentary. 

The right of private defence extends to defence against injuries 
either to person or to property, whether the injury affects the person 
or property of him who stands on his defence, or of some one else. 
(b.§7.) • 

The principle of the right is, that it shall only be exercised when 
and BO far as is necessary. * 

In a case in Bengal, the servants of an Indigo factory who a 
ri^t to BOW land, nbat had been interfered with by toe villagers, 
went out in force, armed with deadly weapons, in order to effect their' 
object, and the villagers went out also armed to meet thei|9 ; it was 
bold tba^ in the affray which followed neither party could plead the 
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right of private defence of property, as there was a Police Station near 
at hand, and each party could have applied for the protection of the 
law. (R. V. Jeolall, 7 Suth. Cr. 34, S.0. 3 Wym. Or. 21.) But mere resist- 
ance by a party lawfully in possession of land to an attempt made 
by others to expel him by force is lawful. (R. v. Tulsi Sing, 2 B.L.K. 
A.Cr. 16, S.O., 10 Suth. Cr. 64.) Accordingly, where persons who were 
in peaceful possession of land were attacked by a party armed with 
sticks who came to cut the crops, and there being no time to get 
the aid of the police^ the persons in possession armed themselves with 
sticks, and a riot ensued, and one of the aggressors received a blow 
from the effects of which he died ; the prisoners were acquitted, it 
being held that the violence which they had used did not exceed their 
right of private defence of property, (R ??. Guru Charan, 6 B.L.R. 
Appx. 9, S C., 14 Suth. Cr. W ; See, also, R. v. Mitto Sing, 3 Suth. 
Cr. 41 ; R. v, Sachee, 7 ib. Cr. Il2 ; ,R. v. Raj Kisto, 12 ib. Cr. 43 ; R. 
V, Ram Lail, 22 ib. Cr, 51.) 

The right of private defence will seldom be necessary when the act 
is done by a public servant, acting in good ihith under colour of his 
office. For in such cases an appeal to superior authority will always 
redress the grievance, if the act be not strictly justifiable. But/ 
sometimes, the act may be one which would not admit of redress. 
For instance, if an attempt were made to flog, or execute, the wrong 
man. Here, resistance would be admissible, (s. 99.) 

The expression “public servant “ is defined ins. 21. It w.Ul be 
observed, however, that the exemption does not in term.s apply in favor 
*of persons who in good faith assist a pnblio servant, whether he is, or 
is not, justified in his conduct. But it is plain that in practice it 
does so apply. Take the case of a constable who calls on the bystanders 
to help him in arresting a supposed burglar. Here the “ act done*’ 
is the attempt to arrest, and resistance to this entire act is forbidden, 
and of course equally forbidden whether the resistance takes the form 
of knocking down the constable, or the persons whose assistance is 
necessary to him. And explanation 2, s. 99, expreksly refers tr acts 
done “ by direction of a public servant.” 

Nor does this section of the Act at all apply to the case of privat^ 
persons acting lawfully in discharge of a public duty, or supposing 
themselves to be lawfully so acting. The question, however, will 
always resolve itself into a further question, whether the act of the 
private person was really lawful or not. For instance ; a private 
person may without warrant arrest a man who has actually com- 
mitted a murder ; but he may not arrest him upon suspicion, if that 
suspicion turns out to be unfounded. (1 Russ. 799.) If, then, the act 
is lawful it cannot be resisted by any species of force ; .for the lowest 
species of force must amount to an assault, and an assanltf cannot be 
justified on the score of provocation, “by any thing done in obedi- 
ence to the law.” (s. 352.) 

It may Jje argued, indeed, that even where a private person does 
an act which he bond fids believes to be justifiable ; as, for 'instance, 
,the arrest of an inno^nt person honestly believed to be a murderer, 
that the right of private defence does not exist. It maj be %rgU6d 
that 8. 97 only give| the right of private defence agains^ 
and that by ss. 76 and 79 acts done by a person who, under ^ mistake 
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of fact, bond fide believ^es himself to be bound or jtf^tified by law in 
doing the act are not offences. But it will be observed that in s. 99, 

. the word used throughout is act not offence. The cases put in 
explanations 1 and 2, s. 99, are cases ef acts which are not onences. 
It is plain, also, that the person who stands upon his defence cannot 
judge of the motives, but only of the conduct of his assailant. As 
he is allowed to resist a public officer, whom he does not know to be 
such, a fortiori must he be allowed to resist one who is not a public 
officer, and who is acting illegally. And even where the private 
person is acting with strict legality, it will, in accordance with the 
spirit of explanation 2, be necessary to show that his resistance was 
made with full knowledge that the person arresting him was acting 
on behalf of the law. 

Persons lawfully executing leg^l prdfeess should always commence 
by showing their warrant, if they have any ; or if they have none, 
should plainly announce their object and the authority under which 
they act. This is necessary both for their own protection, and in 
justice to those with whom they are dealing. The mere showing by 
a ooustable of his staff of omce is sufficient, as an intimation of his 

• character. But when a bailiff rushed into a bed-chamber early iii 
the morning, without giving the slightest intirnatfibn of his business, 
and its inmate, not knowing him, wounded him with his sword 
in the impulse of the moment, this was held not to be murder, as 
there was nothing to show the prisoner that the deceased was acting 
by ftutbority of the law. (Arch. 555.) 

The offences for which a Police officer may arrest without warrant 
are stated in column 3 of the Sf;(iedule annexed to the Cr. P.O. He 
may also arrest without warrant. 

• “ Firstly. — Any person who in the sight of such Police officer commits a 
cognisable offence. (Bee definition in s- 4.) 

“ Secondly. — Any person against whom a reasonable complaint has been 
made, or a reasonable suspicion exists, of his having been concerned in any 
Buch^ffence, • , 

“ Thirdly. — Any person against whom a hue and cry has been raised of his 
having been concerned in any such offence. 

* ** Fon/rthly. — Any person who has been proclaimed under this act, or in a 
District or Police Gazette or notification. 

“ Any person who is found with property in his possession, which 

may reasonably be suspected to be stolen property. 

** Sisuthly . — Any person who shall obstruct a Police officer while in the execu- 
tion of his duty, or who escapes from lawful custody, and 

“ Seventhly. — Any person reasonably suspected of being a deserter from Her 
Majesty’s Army, or Her Majesty’s Indian Army.” (Cr. P.C., s 92.) 

Similiar powers of arrest are given to officers in charge of Police 
Stations in regard to vagabonds and criminal characters. (Cr. P.C., 
8. 94) ; and to all Police officers in regard to persons who are design- 
ing to commit any cognisable offence, if they cannot Otherwise be 
prevented. (Cr. P.C., s. 97.) 

“ Every person is bannd to assist a Magistrate or Police officer demanding hiij^ 
aid in Jibe prevention of a breach of the peace, or in the suppression of a riot, or 
aifray, or in the taking of any other person whom such Magistrate or Police 
officer if yithoria^ to arrest.’^ (Or. P.C., s. 91.) See also «. fel, 
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** The Magistrate may also at any time direct the arrest in his presence of 
any person for whose arrest he is competent to issue a warrant.” (Or. P.C-, 
«. 166.) 

** Any private person may arrest(.any person who, in his view, commits a non- 
bailable and cognisable offence.** (Or. P.O., s. 105.) Also the master, or mate, 
of a British Merchant Vessel may without warrant arrest deserters, and may 
require the Police to aid in so doing. (Or. P.C., s. 106.) 

The right of voluntarily causing death in self-defence is only 
granted in the cases named in ss. 100 & 103. A death is said to be 
voluntarily caused when it is actually intended, or when such 
means are used as would necessarily or naturally produce death. 
(See s. 39, ante p. 26.) It would be no justification for a man who 
shot another through the head, or ran him through the body, to say 
that he did not intend to cause his death. And so, where a park- 
keeper, having found a boy stealing wood, tied him to a horse’s tail 
and dragged him along the park, anil the boy died of the injuries he 
received, this was held to be murder. (Arch. 544.) 

Where the defence is that the partjt was about to commit such a 
crime as would justify his death, this must be proved; not, indeed, 
so as to establish the fact conclusively, but so as to prove that the* 
party had such grounds for supposing violence was intended, as 
would warrant a rational man in so acting. Where a prisoner was 
in possession of a room at a tavern, atid several persons insisted on 
having it and turning him out, which be refused to submit to, 
whereupon they drew their swords upon him and his companions, 
and be then drew his sword and killed one of them; this was held 
to be justifiable homicide ; not that he would have been authorized 
to act so, in maintaining his possession of the room, which under 
those circumstances might fairly be Iquestioned, but because the 
facts rendered it apparently necessary in self-defence. (1 Russ. 897.) 
Where, however, a servant, set to watch in his master’s garden at 
night, shot a person whom he 'saw going into the hen-roost, it was 
decided that he was not justified in so doing, unless he had fair 
grounds to believe his own life to be in actual danger. (Arch.^547.) 

Even in cases where the nature of the crime which is committed, 
or contemplated, would justify the voluntary infliction of death, suclf 
an act would be unlawful if the crime could be prevented by milder 
means, (s. 99, cl. 4.) 

Accordingly, in Bengal, the slaying of a robber after he had been 
taken into safe custody was held to be wilful murder. (R. v. Keheree, 
1 M. Dig. 182, § 577.) And so, in Bombay, 

**Th6 prisoner killed with a sword a thief ho found at .night stealing hia 
chillies in a field. Held by the 8. F. U. that this was not a ettee Justifiable 
homicide, but of culpable homicide ; it being proved that the prison 0 r*s own life 
was not in danger, that the deceased offered no resistance, and did not even 
attempt to escape, and that the prisoner might have apprehended the deceased 
without resorting to extreme means, which the circumstances of the case did 
not warrant,’* (Luxmappa, in re, 3 M. Dig. 119, § 109.) 

And so, where a person finding a man in the act of committing 
‘house-breaking by night, called for a weapon aii<f killed him, and it 
appeared that the house-breaker was at the time trying to ^ca|Se, but 
probably would have been unable to escape, and that the ^prisoner 
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called tor the weapon for the express purpose of killing him, the 
High Court of Bengal ruled that the act was murder. (R. v, Durwan 
. Geer, 1 Wym* Cr. 68 ; R. v. Balakee, 9 Suth. Or. 9 ; R. Gour Chaud, 
18 Suth. Cr. 29.) • 

The right of defence begins when a reasonable apprehension of 
danger commences ; (ss. 102 & 105) that is, when there is a reasonable 
apprehension of such danger as would justify the particular species of 
defence employed. A man who is attacked by another who wears 
a sword is not justified in killing him on the chance that he may use 
the weapon, but if he sees him about to draw it, it is not necessary to 
wait till he does draw it. (See R. v. Moizudin, 11 Suth. Or. 41.) So, 
a man who hears a burglar busy opening the lock of the house door, 
may fire at him before he gets in. But he would not be justified 
in firing at a man he saw prowliug about his compound at night, 
unless he had reasonable grounds to suppose that party was about to 
force his way into the house. 

The right of defence, ends with the necessity for it. Where the 
injury is to the person, the ^-ight ceases with the apprehension of 
^danger ; (s. 102) that is, as said before, with the apprehension of such 
danger as would justify the particular form of violence employed in 
self-defence. Where a man is attacked by another with a sword, he 
is, as we have seen, justified in killing him. But if the sword is 
broken, or the assailant is disarmed, so that all apprehension of 
serious barm is over, the party attacked would be committing 
murder, or culpable homicide at the least, if he were still to proceed 
to the death of his opponent. But a man who is assaulted is not 
bound to modulate his defence, atep by step, according to the attack, 
before there is reason to believe the attack is over. He is entitled 
to secure his victory, as long as the contest is continued. He is not 
obliged to retreat, but may pursue his adversary till he finds himself 
out of danger; and if, in a conflict between them, he happens to kill, 
such killing is justifiable.’^ (1 Russ. 895.) And, of course, where 
the Assault has once assumed a dangerous form, every allowance 
should be made for one, who, with the instinct of self'preservatioa 
strong upon him, pursues his defence a little farther than to a per* 
irfectly cool bystander would seem absolutely necessary. The question 
in such cases will be, not whether there was an actually continuing 
danger, but whether there was a reasonable apprehension of such 
danger. 

The right of defence against injuries to property is governed by 
the same principle, viz., the continuance of an injury which may 
be prevented, (s. 105.) Therefore, resistance, within the justifiable 
limits, may be continued so long as the wrongful act is going on. But 
when the' robber, for instance, has made his escape, the principle of 
self-defence would not extend to killing him if met with on a sub- 
sequent day. If, however, the property were found in his possession, 
the right of defence would revive for the purpose of its recovery. 
It by no means follows, however, that the right would revive to the 
same extent as it formerly existed at the commission of the original 
offence. For instance, it a house-breaker is found carrying away 
prop6rty*at night he may be killed. But if he is met with next day 
in possfssion of the same property it would be unlawful to kill 
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him, as the house-breaking has come to an end. Only such violence 
is lawful ^as would be j ustifiable against a person who has stolen 
property without intimidation ; and if he resists by means which . 
create no apprehension of death or grievous hurt, he cannot be 
killed, by, virtue of anything contained in these sections. This is 
the ground of the distinction drawn in explanations 2 and 3 between 
theft and robbery. In the former case, the right of defence appears 
to last longer than it does in the latter. What is meant is, that the 
right of defence against robbery, as such, only lasts as long as the 
robbery. While theffear of death, hurt, or wrongful restraint, which 
causes theft to grow into robbery (s. 309), continues, the offender 
may be killed. But when be takes to his heels with the booty the 
robbery is over, and the right of defence is reduced to what would 
have been admissible against a pick-pocket. This seems, as a mere 
matter of public policy, to be a gntve error, and is certainly opposed 
to English law which would allow a man to fire upon a highwayman 
while he was galloping away. A similar remark applies to expla- 
nation 5. The right of defence against house-breaking as such, only 
lasts so long as the house- trespass continues, that is, (s. 442) so long 
as the criminal is within the building. It would appear that if he 
died of a shot fired at him after he had effected his escape from the^ 
house, this would bean unlawful killing, though if he did not die, but 
was maimed for life, it would be all right, (s. 104.) 

The right of private defence of property against theft is stated 
only to continue ** till the assistance of the public authorities is 
obtained.'^ But, of course, the victim of the theft will still be allowed 
to lend his aid in support of the public authorities should they 
require. (For cases where the right of private defence of property 
was admitted, see R. v. Moizudin, 11 &uth. Or. 41 ; R. v. Mokee, 12 
Suth. Or. 15 : where it was not admitted, see Shurufoddinv. Kassinatb, 
13 Suth. Or. 64 ; ,R. v, Dhununjai, 14 ib. Or. 68 ; R. v. Goburdhuu, 
ib. Or. 74 ; Mahomed Jan v, Khadi, 16 ib. Or. 75,) 

Death caused by the exercise of the right of private defei^e of 
property or person, in good faith, but to an extent not warranted by 
the law, is not murder, but culpable homicide, (s. 300, Exception 2, 

2 Wym, Or. 40.) » 

It will be observed that the above sections refer to the right of 
private defence only ; not to another right which frequently arises 
on the commission of crime, viz., the right to arrest. This* is based 
upon a completely different ground, viz., upon considerations of 
public policy. 

Resistance to a legal arrest will always justify th§ death of the 
party resisting, where the authority of the law can be maintained in 
no other way. ( 1 Russ. 893.) 

In such cases the pajiiy trying to effect the arrest is not required 
to stand on his defence. He is bound to advance and perform his 
duty, at all hazard to himself, and, therefore, is entitled ta protect 
himself so far as may be necessary. (Or. P.C., 8.JL78.) 

But in judging of the degree of resistanoe which shall justify the afsnmp- 
fcion of deadly weapons, the rale is, that none is suificient which d«s not give 
the officer reason to believe that his me come to be in hazard i{ he shall 
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persist in the execution of his warrant. The fear of a wrestling bout, or even of 
a beating or bruising, is not a relevant defence ; nor, indeed, anything short of 
. a preparation of a deadly weapon against the officer, or of such an over-power- 
ing force as plainly indicates that, but wi^h the peril of his life, he cannot 
advance and discharge his duty. But, on the other hand, it is equally clear, 
that if the officer shall hastily, and without any sufficient cause, ^ make use of 
deadly weapons to enforce his warrant and death shall ensue, this crime will 
not be construed anything less than murder. (Under the Code it would b^ only 
culpable homicide, s. 300, Exception 3.) This will be more especially the case, 
if there be any appearance of premeditation or malice on the officer’s part, or 
reason to believe that he has made use of his office and his commission to give a 
colour to, and obtain impunity for, private vengeance.” (Alison Grim. L. 29.), 

And the same necessary violence, which may be employed by an 
officer in making an arrest, will be justifiable on the part of jailers, 
or others, resisting a forcible attempt to escape from their custody. 
(Arch. 656.) 

Precisely the same protection is extended to private persons aiding 
public officers, or effecting an arrest, of their own accord, under 
circumstances which justify them in so doing. (Arch. 556.) 

• Nothing is said in the Cr. P.C. as to the degree of violence which 
may be used for the purpose of effecting an arrest, where the J)arty, 
instead of resisting, merely flies to avoid arrest. Under English law, 

“ If the offence with which the man was charged were a treason or felony, or 
a dangerous wound given, and he flies, and cannot otherwise be apprehended, 
the lomicide is justifiable (see 4 R J. & P. 165) ; but if charged with a breach, 
of the peace, or other misdemeanour only, or if the arrest were intended in a 
civil suit, the killing in these cases will be murder ; unless, indeed, the^ homicide 
were occasioned by means not likely er intended to kill, such as tripping up his 
heels, giving him a blow of an ordinary cudgel, mother weapon not likely to 
kill, or the like; in which case tlfe homicide, at most, would be manslaughter 
only.” (Arch. 656.) 

The Scotch law is even stricter upon this point, hnd only justifies 
the killing of a runaway criminal in cases where the charge against 
him ^8 a capital offence. ,(A1. Cr. L. 37.) 

In India, where the ultimate escape of a known criminal is next to 
impossible, the rule of Scotch law seems to me the safer rule to 
follow. In Bombay it has recently been held that escape from civil 
process or arrest is not a criminal offence. (E. v. Connon, 6 Bom. 
H.p.C.C. 15.) It follows that only very slight violence would be 
justifiable in preventing such escape, where the escape is without 
violence. In the N. W. Provinces where some villagers, acting 
under a plan arranged for them by the police, killed a proclaimed 
outlaw, who had murdered a constable, the High Court held that the 
case was culpable homicide under the third exception to s. 300. (R. 
V, Aman, 5 N. W. P. 130). In that case, however, the prisoners had 
commenced the attack, and the outlaw appears to have been escaping 
from their violence, and not from any undjsrstood attempt at an 
arrest. 
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CHAPTER V. 

OF ABETMENT. 

Abetment of a 107 . A person abets the doing of 
a thing, who — 

First. — Instigates any person to do that thing ; or, 

Secondly. — Engages with one or more other per- 
son, or persons, in any conspiracy for the doing of 
that thing, if an act or illegal omission takes place 
in pursuance of that conspiracy, and in order to the 
doing of that thing ; or, 

• 

Thirdly. — Intentionally aids, by any act or illegal 
omission, the doing of that thing. 

Commentary. 

Where grievous hurt was caused, and the evidence went to show 
that the attack was unpremeditated, it was held that certain prilion- 
ers, who stood by while the assault was being committed by others, 
were guilty of “ intentional aiding” under the clause, but were nob 
punishable under s. 11# (R. v. Mahomed Kazim, 4 Wym. Cr. 29.) 
But see the note to 6. 114 post.) * 

Explanation 1. — A person who, by wilful misre- 
presentation, or by wilful concealment of a material 
fact which he is bound to disclose, voluhtarily causes 
or procures, or attempts to cause or procure, a thing 
to be done, is said to instigate the doing of thafe 
thing. 

Jllmiration. 

A, a public officer, is authorized by a warrant from a Court of 
Justice to apprehend Z. B« knowing that fact, and also that C is 
not Z, wilfully represents to A that G is Z, and thereby intentionally 
causes A to apprehend C, Here B abets by instigation Yhevapprehen* 
sioa of G, 

Explanation 2.— Whoever, either prior to or at 
the time of the commission of an act, does anything 
in order to facilitate the commission gf that act, ana 
thereby facilitate the commission thereof, u said to 
aid the doing of that act. 
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Commentary. 

Thus, a lieod peon who, knowing that certain persons wonld be 
tortured to confess, purposely kept out of the way, was held guilty 
of abetment. (R. v. Eidi Churn, 21 Suth. Cr. 11.) 

108 . A person abets an offence who abets either 
Abettor commission of an offence, or the 

commission of an act, which would 
be an offence, if committed by a person capable by 
law of committing an offence with the same inten- 
tion or knowledge as that of the abettor. 

Explanation 1. — The ajjetment of the illegal omis- 
sion of an act may amount to an offence, although 
the abettor may nqt himself be bound to do that act. 

Explanation 2. — To constitute the offence of abet- 
*ment, it is not necessary that the act abetted should 
be committed, or that the effect requisite to consti- 
tute the offence should be caused. 


Illuetrations. 

(a) A instigates B to murder C. B refuses to do so. A is guilty 
of abetting B to commit murder.* 

{b) A instigates B to murder D. B, in pursuance of the instiga- 
tion, stabs D. D recovers from the wound. A is guilty of insti- 
gating B to commit murder. 

Commentary. 

-Hence where A instigated B to help him in stealing from B's 
master, and B, with his master’s knowledge and consent, in order to 
procure A’s punishment helped him in removing the property, it was 
held that no theft had been committed, hut that A was rightly con- 
victed of abetting a theft. (Empress v, Troylukbo, 4 Cal. 366). 

Explanation 3. — It is not necessary that the per- 
son abetted should be capable by law of committing 
an offence, or that he should have the same guilty 
intention 6r knowledge as that of the abettor, or any 
guilty intention or knowledge. 

Illustrations, 

(a) 4» with a guilty intenMon, abets a child, or a lunatio» to ooihi* 
mit an act which would be an offence if committed by a p^Bon. 
capable by law of committing an offence, ^d having thu Bam^ Inten-* 
tibn aa A^ .Here A, whether the act be committed or not, ia guilty 
of abetiiikg mi off eube« 

* 13 
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(b) A, with the intention of murdering Z, instigates B, a child 
under seven years of age, to do an act which causes Z’s delith. in 
consequence of the abetment, does the act, and thereby causes Z*s • 
death. Here, though B wap not capable by law of committing an 
offence, A is liable to be punished in the same manner as if B bad 
been capable by law of committing an offence, and had committed 
murder, and he is, therefore, subject to the punishment of death. 

(<j) A instigates B to set fire to a dwelling-house. B, in conse- 
quence of the un8oy.ndnes8 of his mind, being incapable of knowing 
the nature of the act, or that be is doing what is wrong or contrary 
to law, sets fire to the bouse in consequence of A's instigation. B has 
committed no offence, but A is guilty of abetting the offence of set- 
ting fire to a dwelling-house, and is liable to the punishment pro- 
vided for that offence. • 

{d) A, intending to cause a theft to be committed, instigates B 
to take property belonging to Z out of Z’s possession. A induces 
B to believe that the property belongs to A.. B takes the property 
out of Z’s possession, in good faith believing it to be A’s property. 
B, acting under this misconception, does not take dishonestly, and, 
therefore, does not commit theft. But A is guilty of abetting theft, 
and is liable to the same punishment as if B bad committed theft. 

Commentary. 

It is, however, necessary that the act abetted should be in iifSelf 
an offence, although the person doing it may from youth, or other 
incapacity, be excused for the committal of it. A man was indicted 
for abetting a bigamy. The alleged bigamy consisted in the fact 
that he, being a Mahomedan and the guardian of a young girl, 
caused a marriage ceremony to be performed in her absence and 
without her knowledge, the effect of which was alleged to be that 
she, being already married before, became the wife of a second man. 
It is evident that in this case, assuming that the ceremony did 
amount to a valid marriage, the girl could not possibly have ’Seen 
indicted under s, 494 in respect of an act of which she knew nothing. 
Therefore there was neither an offence nor an offender, and of course 
there could not be an abetment of that which did not and could not ' 
exist- (Empress v. Abdool Kurreem, 4 Cal. 10). 

Explanation 4. — The abetment of an offence being 
an offence, the abetment of such an abetment is also 
an offence. 

Illuetraiion. • * 

A instigates B to instigate C to murder Z. B accordingly insti- 
gates C to murder Z, and 0 commits that offence in consequence of 
B’s instigation. B is liable to be punished for his offence with the 
punishment for murder ; and as A instigated B to commit the 
offence, A is also liable to the same punishment* * 

' Explanation Si . — It is not necessaay to fihe epm- 
missionof the bffenoe of abetment by cooBfiii'arpy, 
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that the abettor should concert the ofEenco with the 
• person who commits it. It is sufficient if he engage 
in the conspiracy in pursuandfe of which the offence 
is committed. 

Illustration. 

A concerts with B a plan for poisoninpf Z. It is agreed that A 
shall administer the poison. B then explains *the plan to C, men* 
tioning that a third person is to administer the poison, but without 
mentioning A’s name. 0 agrees to procure the poison, and procures 
and delivers it to B for the purpose of its being used in the manner 
explained. A administers the poison ; Z dies in consequence. Here, 
though A and C have nob oonspi^eli together, yet C has been engaged 
in the conspiracy in pursuance of which Z has been murdered. C 
has, therefore, committed the offence defined in this section, and is 
liable to the punishmeiiji for murder. 

109 . Whoever abets any offence shall, if the act 
abetted is committed in consequence 
of the abetment, and no express pro- 
vision is made by this Code for the 
punishment of such abetment, be 
punished with the punishment provided 
for the offence. 

Commentary. 

The definition of offence under the amending Act XXVII of 1870 
(see B, 40, ante p. 26) now includes offences against special and local 
laws. It does not, however, include offences against the law o£ 
England. Therefore, where the principal offender is punishable 
only under that law, as, for instance, for an offence against the com- 
mon law committed on the High Seas, he is not punishable under 

109 for the offenco of conspiring in India to commit that offence. 
(R. V. Elmstoiie, 7 Bom. H.C.C.C. 116.) When the principal offender is 
unishable under a special English Statute,such Statute might perhaps 
e held 1;p be “a special law,’' and, if so, he would be punishable for 
abetment of the offence in India. (See 7 Bom. H.O.C.C. 118.) In the 
case of Elmstone and others who were indicted for having conspired 
in Bombay to cause the destruction of a vessel on the High Seas, 
the indictment being before the passing of Act XXI of 1879, (Foreign 
Juri8diction)*it was held that they were not punishable under the 
Penal Code. Marks, the principal offender, was convicted under 24 
& 25 Viet. c. 97, s. 42. (Malicious injury to property) : Elmstone was 
convicted as an accessory before the fact under 9 Geo. IV, o. 74, s. 7* 
(GriminalJustice Improvement) which provides .that the offence or 
the accessory may be inquired of, tried, and determined by any 
Court which shall have jurisdiction to try the prinpipal felon, in the* 
same, manner as if such offence had been committed at the same^ 
place as Ihe principal felony, although such offence may been 
cobstmitied on the High Seas* (7 Bom, H.O.C.0. 130.) 


Punishment of 
abetment if the act 
abetted ^ is com- 
mitted in conse- 
quence, and where 
no express provi- 
sion is made for 
its punishment. 



ABETMENT. 


Except that the mistake has actually been made, (see 5 E.J. & F. 
215) I should have thought it unnecessary to point out that a person 
who has been convicted of an offence, as principal, cannot also be ^ 
punished for abetting it. (E. v, Jeetoo, 4 Suth, Or. 23 ; R. v. Bam* 
narain, ih. 37.) 

Explanation . — An act or offence is said to be 
committed in consequence of abetment, when it is 
committed in consequence of instigation, or in pur- 
suance of the conspiracy, or with the aid which con- 
stitutes the abetment. 

Illustrations, 

(a) A offers a bribe to B, a public servant, as a reward for show- 
ing A some favour in the exercise of B’s official functions. B accepts 
the bribe. A has abetted the offence defined in s. 161. 

(5) A instigates B to give false evidence. B, in consequence of 
the instigation, commits that offence. A is guilty of abetting that 
offence, and is liable to the same punishment as B. ^ 

(c) A and B conspire to poison Z. A, in pursuance of the conspi- 
racy, procures the poison and delivers it to B in order that he may 
administer it to Z, B, in pursuance of the conspiracy, administers 
the poison to Z in A*s absence and thereby causes Z’s death, ^ere, 
B is guilty of murder. A is guilty of abetting that offence by con- 
spiracy, and is liable to the punishment for murder. 

110. Whoever abets the commission of an offence 

shall, if the person abetted does the 

Punishment of g different ihtention or know- 

porTon abet^ ledge from that of the abettor, be 
a*diff^nriii'ten’! punished with the ppnishmentprovided 
the^betSw*^^*' offence which would have been 

committed if the act bad been done, 
with the intention or knowledge of the abettor, and 
with no other. 

See definition of offence, s. 40, ante p. 26. 

111 . When an act is abetted and a different act 

is done, the abettor is liq,ble for the 
fa^^n^ono*^ act done in the same mannOT* and to 
b abetted and a the Same extent as if he had directly 
aae^t act IS . provided the act done wm 

Provbo. ® /probable consequence of the. abet- 
mpent, and was oommit^ed under the 
inffuence of the mstigatioB,or with the aider ii^pursu- 
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IllusiratianB^ 

(а) A instigates a child to put poison into the food of Z, and 
gives him poison for that purpose. Th^ child, in con8eq[uenc6 of the 
instigation, by mistake puts the poison into the food of x , which is 
by the side of that of Z. Here, if tht child was acting under the 
influence of A’s instigation, and the act done was under the oiromn- 
stances a probable consequence of the abetment, A is liable in the 
same manner, and to the same extent, as if he had instigated the 
child to put the poison into the food of Y. 

(б) A instigates B to burn Z’s house. B sets fire to the house, 

and at the same time commits theft of property there. A, though 
guilty of abetting the burning of the house, is not guilty of abetting 
the theft ; for the theft was a distinct act, and not a probable conse- 
quence of the burning. • 

(c) A instigates B and 0 to break into an inhabited house at mid- 
night for the purpose of jobbery, and provides them with arms for 
that purpose. B and C break iinto the house, and being resisted by 
Z, one of the inmates, murder Z. Here, if that murder was the pro- 
t>ahle consequence of the abetment, A is liable to the punishment 
provided for murder. 

See note to s. 34, ante p. 24. 

112. If the act for which the abettor is liable 
under the last preceding section is 

Abettor when committed in addition to the act abet- 
tive puniahmont ted, aud coustitutes a distinct offence, 
fOT^t*doa^5*'“^ the abettor is liable to punishment for 
each of the ofiences. * 

Seeadefinition of* offence, s. 40, ante p. 26. 

Illustration. 

A instigates B to resist by force a distress made hy a public 
servant. B, in consequence, resists that distress. In offering the 
resistance, B voluntarily causes grievous hurt to the ofiQlcer executing 
the distress. As B has committed both the offence of resisting the 
distress and the offence of voluntarily causing grievous hurt, B is 
liable to punishment for both these offences ; and if A knew that B 
was likely voluntarily to cause grievous hurt in resisting the distress, 
A will also be 4ia*ble to punishment for each of the offences. 

118 . When an act is abetted with the intention 
on the part of the abettor of causing 
a particular effect, and an act for 
vMch the abettor is Hable in con- 
feomthsAiiiteBded geouence of the abetment a 

different effect from tkat intend^ by 
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the abettor, the abettor is liable for the effect 
caused, in the same maimer and to the same extent 
as if he had abetted the act with the intention of 
causing that effect, prtsvided he knew that the act 
abetted was likely to cause that effect. 

Illustration, 

A instigates B to cause grievous hurt to Z. B, in consequence o£ 
the instigation, causes grievous hurt to Z. Z dies in consequence. 
Here, if A knew that tiie grievous hurt abetted was likely to cause 
death, A is liable to be punished with the punishment provided for 
murder. 


Abettor present 
when offence is 
committed. 


114 . Whenever any person who, if absent, 
would be liable to .be punished as an 
abettor, is present when the act or 
offence for which he would be punish- 
able in consequence of the abetment is committed, 
he shall be deemed to have committed such act or 
offence. 

Commentary. 


See definition of offence, s. 40, ante p. 26. 

In order that a person should be liable as an abettor, when absent, 
it must be shown that he had aided, instigated, or conspired towards 
the crime actually perpetrated, (s, 107.) Therefore, where grievous 
hurt was committed by some prisoners, while others merely stood by, 
andAb^ evidence showed that the attack was unpi^emeditated, it was 
helJ^iiat those who stood by might be punished as abettors, for 
aiding in the act under s. 107, cl. 3, but could not be punished as 
principals under s. 11 4, For if they had been absent, they could noft 
have been punished at all. (R. v. Mahomed Kazim, 4 Wym. Cr. 29.) 
But quasrst for if the prisoners were really aiding, then the act would 
have been the act of all under s. 34, and each would be liable as if be 
had committed it himself. (See 4 Mad. H. C. Rul. xx*xvii: 8.C. 
Weir, 17.) 


115 . 


Abetment of an 
offence punisb- 
able with death or 
tmsportation for 
life, if the offence 
he not committed 
In consequence of 
the abetment. 


an 

or 


Whoever abets the commigsion of 
offence punishable with’ death 
transportation for life, shall, if that 
offence be not committed in conse* 
qnence of the abetment, and no .express 
provision is made by t^is Code for the 
|anishment of such abetmentLbe.pun- 
ished with imprisonment of. either 
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description for a term which may extend to seven 
• w (■ 1,- 1. and shall also be liable to a fine ; 

caused ham ’L and if any act for which the abettor 
qZceoftheabot; is liable in consequence of the abet- 
aent. ment, and which causes hurt to ahy 

person, is done, the abettor shall be liable to impri- 
sonment of either description for a term which may 
extend to fourteen years, and shall also be liable 
to fine. 

See definition of offence, s. 40, p. 26. 

Illustration. 

A instigates B to murSer Z.* The offence is not committed. If B 
had murdered Z, he would have been subject to the punishment of 
fieath or transportation for life. Therefore A is liable to imprison- 
ment for a term which may extend to seven years, and also to a fine; 
and if any hurt be done to Z in consequence of the abetment, he will 
be liable to imprisonment for a term which may extend to fourteen 
year^ and to fine. 

116 . Whoever abets an offence punishable with 
imprisonmeht shall, if that offence be 
offtnwpraLblMe not Committed in consequence of the 
abetment, and no express provision 
be not committed IS made by this Uode for the punish- 
fte“abSnt“® ^ent of such abetment, be punished 
with imprisonment of any description 
, provided for that offence, for a term which may 
extend to one-fourth part of the longest term pro- 
,, .V V .. vided for that offence, or with such 
or the person abet- fine as IS proYided foT that offence, or 
^antwhoreduS '^ith both ; and if the abettor or the 
prevent the ^ person abetted is a public servant, 
ence. ^ jg prevent the com- 

mission of such offence, the abettor shall be pun- 
ished with imprisonment of any description provided 
for that offence, for a term which may extend to 
one-half of the longest term provided for that 
offenee, , or with such fine as is provided foT lliat 
offence, or with both. 
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Illuetratione, 

(a) A offers a bribe to B, a public servant, as a reward for .showing 
A some favour in the exercise of B’s official functions. B refuses to 
accept the bribe ; A is punishable under the section. 

(b) A instigates B to give false evidence. Here, if B does not 
give false evidence, A has nevertheless committed the offence defined 
in this section, and is punishable accordingly. 

(c) A, a police officer, whose duty it is to prevent robbery, abets 
the commisBiou of robbery. Here, though the robbeiy be not com- 
mitted, A is liable to one-half of the longest term of imprisonment 
provided for that offence, and also to fine. 

(d) B abets the commission of a robbery by A, a police officer, 
whose duty is to prevent that offence. Here, though the robbery be 
not committed, B is liable to one-half of the longest term of imprison- 
ment provided for the offence of robbery, and also to fine. 

Commentary. 

See definition of offence, s. 40, ante p. 26. 

Where a man abetted the Civil Surgeon of a Sudder station in an 
offence punishable under s. 161, it was held he could not receive the 
enhanced punishment under the latter part of s. 116. as the surgeon 
was not a “ public servant ” within this section. (R. v. Eamnath, 
21 Suth. Cr. 9). 

117 . Whoever abets the commission of an 
Abetting the offence by the public generally, or 
*•'^7 number or class of persons 
lie, or more, exceeding ten, shall be punished with 
than ten pereong. impngonment of either description for 

a term which may extend to three years, or with 
fine, or with both. 

Illustration, 

A affixes in a public place a placard, instigating a sect consisting of 
more than ten members to meet at a certain time and place for the 
purpose of attacking the members of an adverse sect, whikp engaged 
in a procession. A has committed the offence defined in this sectiono 

Commentary. 

See definition of offence, a, 40, ante p. 26. 

This section does not apply to cases where each of the persons 
abetted commits a distinct and separate offence; e,g,^ where the 
prisoner induced twelve coolies each to break his contract. (5 B. J. 
A P.105.) 

The English laii^ used to divide criminals into four classes, aooord- 
mg to the mannei^ in which thcw were connected with the act. Th^ 
^0 either princjipals in the first or secoiid degree, or aecetsories 

before or fdter tht fiust^ 
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Commentary. 

A principal in the first decree is defined to be, one who, either 
actually or constructively, is the immediate perpetrator of the crime. 
(Arch. 4.) 

A principal in the second degree i.s, one who is present, aiding 
and abetting, at the commission of the fact. {Thid,) 

An accessory before the fact is he who, being absent at the time of 
the felony committed, doth yet procure, counsel, command, or abet 
another to commit a felony. (Arch. 71.) 

An accessory after the fact is one, who, knowing a felony to have 
^been committed by another, receives, relieves, comforts, or assists 
\he felon. (Arch. 1(1) • 

The case of principals is dealt with by ss. 34—38 {ante pp. 23 — 25.) 
Section 34 makes each responsible for the act of all where the criminal 
act is done by several.* Therefore, whore several join in a gang rob- 
bery, carried on with violence, each will be liable under s. 394, though 
only one actually did hurt. But the act so ascribed to each must be 
the joint act, and not some special offence committed by one of the 
individuals. If several join in house-breaking, and one commits a 
rape in the house, this would not be the offence of any but those who 
actually aided him. And so, where an offence is made up of an act 
and an iutention, those who join in the same act will only be liable 
if they do it with the same intention, (ss. 35, 38.) But all those 
who join in any act will be liable for every result, which naturally 
flows from such an act. As, Sor instance, if a death, not in itself 
contemplated, were to resglt from a joint* beating or a joint arson, 
(s. 39.) 

Under the English law, a person who induces an innocent person 
to commit a crime is considered not an abettor, but a principal in the 
first degree. (Arch. 4; R. v. Butcher, 28 L.J.M.0. 14, S.O. Bell 6.) 
Under the Code, however, he is ranged with abettors, (a. 107, 
Exp. 3.) 

There is nothing either in this Chapter or Chapter II which applies 
to accessories after the fact. All the sections refer to something done 
prior to or at the time of the commission of the act, not to assistance, 
or concealment, rendered after the crime is accomplished. This will 
be found in ss. 130, 136, 157, 212, 216, under the head Harbouring. 

A person is said to instigate another to an act, when he actively 
suggests and stimulates him to the act, by any means or language, 
direct or indirect, whether it take the form of express solicitation, or 
of hints,* insinuation, or encouragement. (Arch. 8.) But a mere 
^quiescence, or permission, does not amount to an instigation : 

As if A says he will kill J. S. and B says you xpay do your pleasure for me, 
this makes not B accessory.** (1 Hale 616.) 

Where the parties indicted as principal and abettor stftud the 
relation of mastei;and servant, and where the acts of the latter are 
not jh themselves unlawful, the guilt of each party will defiepd upoh 
the knowledge and intention with which such acts were done. Where 
the keeper of a place of public resort left his premises in the mahage* 

■ ... ■ ; 14 
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xnent of a serranfc, and prostitutes were suffered to meet together 
and remain there, contrary to law ; it was ruled, that if the servant, 
in knowingly suffering the prostitutes to meet togetiier and remain, • 
was carrying out the orders of his master, the master was guilty as 
a principal, and the servant as abetting. (Wilson v, Stewart, 32 
L. J.M.C. 198.) And so, the loading of his master^s gun by a servant 
might be an innocent, or a guilty act, according as he thought his 
master was going to shoot a tiger, or to commit a dacoity. 

There seems at first to be some contradiction between clause 2 of 
s. 107, and ss. 116 & 116. The former seems to imply that some 
abetments are only offences if something follows upon them ; the lat- 
ter that an abetment is an independent crime, irrespectively of 
ulterior results. I conceive that the legislature contemplated two 
sorts of abetment, active and inacti'^'e. An active abetment, such as 
instigation, is in itself punishable, though nothing comes of it. Bub 
an inactive abetment, as where a person consents to take part in a 
conspiracy pressed upon him by others, is only a crime where some 
overt act is done in consequence. 

By English law, it is laid down that, if t 

“ A commands B to kill C, but before the execution thereof A repents and 
countermands B, and yet B proceeds in the execution thereof, A is not acces- 
sory, for his consent continues not, and he gave timely countermand to B. But 
if A had repented, yet if B had not been actually countermanded before the fact 
committed, A has been accessory.” (1 Halo 618 ; 2 Hawk. P.C. 424.) . 

This doctrine is contrary to the general principle of English law 
which will nob suffer a party who has once committed a crime to 
purge it by subsequent acts, as, for instance, in the case of theft, even 
by restitution. (Arch. 282.) No such exception is hinted at in the 
Code, and I conceive the principle would be too dangerous in its 
application to render its introduction desirable. 

What is meant by the phrase “ illegal omission,'* which is men- 
tioned is s. 107, cl. 3, as one of the ways by which a person mayfibet 
an act ? By English law a man does not become an accessory by 
mere non-feasance, as, for instance, withholding assistance which he 
had it in his power to give ; concealment of an intended crime of ^ 
which he has information. (Arch. 8.) I do nob imagine that the 
framers of the Code intended to alter this rule. It seems to me that 
the omission ** must be one which has an active effect in fringing 
about the result ; that it must be one of the chain of facts by which 
the crime is accomplished, and that it will not be sufficient if it is 
merely an omission to do something which might prevent the crime. 
For instance ; if a servant were intentionally to leave a.door unlocked, 
in order to facilitate the entrance of a burglar ; if a nurse were intenr 
tionally to refrain from giving a sick man his medicine, in order to 
hasten his death—tbese would be illegal omissions by which the 
crimes were aided; The mere passive assistance afforded by con- 
cealment of facts which might be disclosed is rendered punishable by 
ss. 118, 119 & 176. 

• The concealment mu^t tend, and be intended, Ibo bring about or 
facilitate the crime: concealment of an offence, after it has faken 
place, is not of itdelf an abetment, (5 B.J. & F. 106 ; R. v, K^adim, 4 
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B.L.B.A.Cr. 7) though, coupled with other facts, it might be evidence 
of an abetment. 

These remarks apply with still grea^r force to a. 107, cl. 3, Exp. 1, 
where the “ wilful concealment” which amounts to abetting must be 
of a material fact, which the party is bound to disclose, by which 
something is voluntarily caused, or procured. The latter words point 
clearly to an active, and not merely a passive, part in the result 
arrived at. Foi; instance ; a witness at a trial, who voluntarily con- 
cealed a material fact, in pursuance of a conspiracy to get an innocent 
man executed, (see ss. 194 & 195) would be an abettor under this 
section. Accordingly, in England the balance of authority seems to 
be in favour of the position, that giving false evidence against an 
innocent man to procure his execution would be murder. (1 Kuss. 
687, notes g and 4.) In Scotland, however, it is said that such a 
crime could only be punished *aa perjury, or • conspiracy. (Alison 
Crim. L. 73.) The case is expressly provided for in s. 194. 

Three different stated of fapts may arise after an abetment. First ; 
no offence may be committed. lu this case the offender is punishable 
^ under ss. 115 & 116 for the mere attempt to cause crime. Secondly ; 
the very act at which the abetment aims may be committed, and will 
be^punishable under ss. 109 & 110. Lastly ; some act different, but 
naturally flowing from the act abetted, may be perpetrated, in which 

case the instigator will fall under the penalties of ss. Ill — 113. 

o 

Section 113 may lead to dangerous laxity, unless the proper inter- 
pretation is put upon the concluding proviso. The law assumes that 
a man knows and contemplates the natural result of his acts, and 
will not permit him to escape the consequence of his acts by merely 
pleading ignorance. Such ignorance can, at most, amount to reck- 
lessness or indifference, which is no excuse. Take, for instance, the 
illustration in the text. If the grievous hurt instigated by A were 
the maiming of Z, under the effects of which he died, no Court 
of Justice could* allow A to plead ignorance of this probability as 
rendering his offence less than murder. (Arch. 537 ; Alisou Grim. 
L. 3.) As Lord Justice Clerk laid down the law iu one case in 
•Scotland; (Alison Crim. L. 4.) 

“ This was an instance of absolute recklessness and utter indifference about 
the life of the sufferer ; and the law knows no difference between the guilt of 
such. a ca«e, and that of an intention to destroy.’* 

Under Act XVIII of 1862, s, 29, (Cal. H.C. Crim. Pro.) “abettors may 
be indicted and punished for abetting an offence which has been committed in 
consequence of the abetment, notwithstanding the person who committed the 
offence shall net have been indicted or found guilty, or shall not be in custody 
or amenable to Justice, and every abettor of an offence may be indicted, .tried, 
and punished for the abetment as a substantial offence, and punished by any of 
* Her Majesty’s Supreme (now High) Courts of Judicature,^ which wotdd^ have . 
power to try the abettor if he had committed the^ offence himself, either in the 
plaM in which he is ^ilty of the abetment, or in the place in which any act 
shall have been committed in pursuance of the abetment.” 

See, also, Or. P.C., s. 66. 

iisr Whoever, intending to facilitate, or know- 
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If the offence be 
committed. 


ing it to be likely that he will thereby 
facilitate the commission of an offence 

able wTthdSho; punishable with death or transport- ' 
transportation for atiou for life, Voluntarily conceals, by 
’ . any act or illegal omission, the exist- 

ence of a design to commit such offence, or makes 
any representation which he knows to be false 
If the offence be respecting such design shall, if that 
committed. offeuce be committed, be punished 
with imprisonment of either description for a term 
which may extend to seven years, or, if the offence 
If the offence be be not committed, with imprisonment 
not committed. qJ either description f Or a term which 

may extend to three years ; and, in either case, shall 
also be liable to fine. 

Illustraf/um, 

A, knowing that dacoity is about to bo committed at B, falsely 
informs the Magistrate that a dacoity is about to be committed 8,t 0, 
a place in an opposite direction, and thereby misleads the Magistrate 
with intent to facilitate the commission of the offence. The dacoity 
is committed at B in pursuance of the design. A is punishable 
under the section. 

119 - Whoever, being a public servant, intending 

A nbiicseryant facilitate Or kn Owing it to be likely 
concSingT^de- that he will thereby facilitate the com- 
Sioo wMcTit“£ mission of an offence, the commission 
p™' of which it is his duty, as such public ^ 

' servant, to prevent, voluntarily con- ’ 

ceals, by any act or illegal omission, the existence 
of a design to commit such offence, or makes any 
representation which he knows to be false respecting 
such design, shall, if the offence be committed, be 
iftbeoiffonceb# punishcd with imprisonment ^of any 
committed. description provided for the offence, 
for a term which may extend to one-half of the 
longest term of Such imprisonment, or with such 
.If the offence be is provided for that offence, 

Seat**]® both; or if the offence, be 

punishable with death or transport- 


A public servant 
concealing a de- 


death, &o. 
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ation for life, with imprisonment of either description 
for a term which may extend to ten years ; or, if 
If the offence b« the offence not committed, shall 
not committed. be punished with imprisonment of 

any description provided for the offence, for a term 
which may extend to one-fourth part of the longest 
term of such imprisonment, or with such fine as is 
provided for the offence, or with both. 


Illtisimiion. 

A, an officer of police, being legally bound to give information of 
all designs to commit robbery ^ich may come to his knowledge, 
and knowing that B designs to commit robbery, omits to give such 
information, with intent to facilitate the commission of that offence. 
Here A has by an illegal omission concealed the existence of B^s 
design, and is liable to punisliment according to the provision of this 
i section. 


Concealing a 
desiipi to commit 
an offence punish- 
able with impri- 
sonment. 

Ifj'the offence bo 
committed. 


120 . Whoever intending to facilitate, or know- 
ing it to be likely that be will thereby 
facilitate, the commission of an offence 
punishable with imprisonment, volun- 
tarily conceals, by any act or illegal 
omissioji, the existence of a design to 
commit such offence, or makes any 
representation which he knows to be 
false respecting such design, shall, ff the offence be 
coAmitted, l)e punished with imprisonment of the 
description provided for the offence, for a term which 
‘ may extend to one-fourth, and, if the offence be not 
. , committedjto one-eighth, of the longest 

If not committed. , « t , -Ji 

term of such imprisonment, or with 
such fine as is provided for the offence, or with both. 
Commentary. 


There seemsT a good deal of confusion in the conception of these 
two sections, and, with one exception, it seems difficult to see the 
difference between the offence aimed at, and that of abetting. The 
facts stated in the illustration to s. 118 clearlv amounted to au act by 
which the doing of the dacoity was intentionally aided, and, therefore, 
came expressly under the definition given in s. 107. Should the 
offence be punished with seven years’ imprisonment under s. 118, or 
with transportatidu for life under s. 109? The real force of the 
sections irill arise in the cases alluded to under s. 107, where there 
is no active aid given, but merely passive concealment. These will 
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present no difficulty where there is a positive mis-statement ; as, for 
instance, where a villager, knowing that his neighbour had started 
off on a gang robbery, should give; false answers to the police as to . 
the man’s absence from homi^ the cause of it, the direction he had 
taken, the fact of his being armed, or the like. But what will be the 
law, where he simply abstains from- giving information which is in 
his power? This milst come under the words “ illegal omission.” 
Now, according to English law, the mere omission to give inform- 
ation is only*illegal in the case of "treason, or felony. This was known 
by the te^m misprision^ and is defined by Lord Hale (vol. I, 374) 
as being “when a person knows of a treason or felony, though no 
party or consenter to it, and doth not reveal it in convenient time.” 
There was no such offence as misprision of a misdemeanour. This 
distinction is not, however, maintained in the present Code, which 
applies to the concealment of all b^ences, except those which are 
merely punishable with fine. See also s. 123. 

It is probable, however, that the word ‘‘illegal” is intended to draw 
the distinction between cases in which « an Mission of this nature 
might be lawful, and those in which it might not. It could hardly 
be contended that a party who hears of an intended robbery is bound * 
to start off to a distance in search of the police, in the heat of the day, 
or the darkness of night, or to the neglect of pressing business. Nor 
is a person bound to hurry off to communicate an intended crime, of 
which he has'been informed, but upon evidence which he sees reason 
to doubt. No definite rule can be laid down, but it is clear that in 
all such cases the certainty of the information, the amount of belief 
reposed in it, the emergency of the occasion, and the facility for com^ 
municating the design to those who would be able to avert it, must 
all be taken into consideration. The cfrcumstances must almost be 
such as to render the pa^rty accused an accomplice in the guilt of the 
principal offenders. 

Accordingly, in a case where several prisoners were convicted of 
murder, and the fifth prisoner, who was the wife of the murdered man, 
was indicted under s. 118, it appearing that she knew of the intention 
to murder her husband, and designedly refrained from warning him, 
with the intention that his death should follow, the conviction was * 
supported by the Madras High Court. (Referred trial 80 of 1868.) 

The Code is stricter ifi its penalties upon public servants (s. 119) 
who conceal any offence which it is their duty to prevent. * In this 
case every omission is illegal, and justly so ; because every such 
omission is a direct breach of the duty which they are paid to per- 
form. It must be observed, however, that this section only applies 
in reference to offences which it was their “ duty as such public ser- 
vants to prevent.” It would be no part of the duty of a revenue 
officer, or judicial subordinate to prevent a riot, nor of a police 
constable to see to the accuracy of the village accounts. 

Under g, 89 of the Cr. P,0., it is enacted that “ every persop aw;are 
of the commission of any offence made punishable under ss. 121, 121 A, 
122, 123, 124, 124A, 1?5, 126, ISfi, 302—304, 388, 392— 399, 402, 
436, 436, 449, 460, 456-^460 of the Indian Penal Code, shay, iti the 
absence of reasonable excuse, the burthen of proving which shall lie 
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WAGING WAR. 


Ill 

upon such person, give information of the same to the nearest Police 
Officer or Magistrate.” See also Cr. P.C., s. 90, post note to 8.G82. 

Section 89, it will be observed, reKrs to crimes actiwlly perpe- 
trated ; whereas the sections previously under consideration relate' to 
offences contemplated, but not committed. 

• 

CHAPTER VI. 

OF OFFENCES AGAINST THE STATE. 

' 121- Whoever wage? war against the Queen, or 
attempts to wage such war, or abets 

Wapng or at- the* w'aging of such war, shall be' 
war, or abetting pumshed With death, or transportation 
for life, and shall forfeit all his pro- 
perty. 

Illustrations. 

(rt) A joins an inanrroction against the Queen, A has committed 
the offence defined in this section. 

(6) A in India abets an ineurrection agaifast the Queen's Govern- 
ment of Ceylon by s|pnding arms to the insurgents. A is . guilty of 
abetting the waging of war against the Queen. • 

121A. I^oever, within or without British India, 

* , conspires to commit any of the offences 

ooS?Srt“™XncM punishable by section one hundred 
twenty-one, or to deprive the 
Queen of the sovereignty of British 
India Cff of any part thereof, or conspires to overawe, 
by means of criminal force or the show of criminal 
force, the Government of India or any Local Govern- 
ment, shall be punishea with transportation for life 
or any shorter term, or with imprisonment of either 
description which may extend to ton years. 

“ Explanation . — To constitute a conspiracy under 
this section, it is not necessary that any act or lUegal 
omission shall take place in pursuance thereof;” (Act 
XXVp of 1870, s. 4) , \ 
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Commentary. 

The first word of s. 121 is general, — whoever wages war, —with* 
out any distinction as to Brifish subjects, or otherwise. Upon this* 
the Commissioners remark, 2nd Report, 1847, § 13, 

“The Statute of treason is not more specific than this chapter of the Code 
in regard to the persons subject to its provisions. It says simply, ‘ If a man do 
levy war against our lord the king in his realm,* as the Code says, * whoever 
wages war,* &c. The laws of a particular nation, or country, cannot be applied 
to any persons but such as owe allegiance to the Government of the country ; 
which allegiance is either perpetual, as in the case of a subject by birth or 
naturalisation, or temporary, as in the case of a foreigner residing in the country. 
They are applicable, of course, to all such as then owe allegiance to the Govern- 
ment, whether as subjects or foreigners, except as excepted by reservations or 
limitations. The specification proposed by Mr. Hamilton would exclude 
foreigners resident in the country. Now, when foreigners enter the country it 
is supposed that they do so, only upon this last condition, that they be subject 
to the laws.** 

The offence of waging war under 8. 121 is the same as that which 
in the English Statute of Treasons — 25 Edw. Ill, st. 5, o. 2 — was 
styled levying war. No specified number of perons is necessary to 
constitute the offence ; three or four will constitute it as fully as a;; 
thousand. (Arch. 628.) Though, of course, the smallness of the 
numbers would be most important as a matter of evidence, for the 
purpose of negativing any treasonable design. Nor is it necessary to 
show that there was any of the usual pageantry of war, such as mili- 
tary weapons, banners, or drums, or any regular consultation b'ifore 
the rising. (Foster 208.) The possession of arms is, indeed, spoken 
of as one of the elements in the offence; but this I conceive is also 
merely a matter of evidence. Numbers sufficiently overwhelming 
would make arras unnecessary, or ensure their being speedily 
obtained. Nor is it necessary that any blows should actually be dealt. 
“ Listing and marching are sufficient overt acts, without coming to a 
battle.” (Foster 218.) 

The mere fact of an armed assembly meeting and marching, or 
even fighting, will not, of itself, constitute a waging war. It must 
be by some public and premeditated plan, for some public and general 
purpose. The law upon this point cannot be better laid down than 
in the words of the Statute of Edw. Ill, which was declaratory of th^ 
Common Law upon the point, as explained by Mr. Justice Foster. 
His commentary deserves especial remark from the circumstance that 
it was accepted, as being the authoritative exposition of the law, by 
the late Lord Campbell, when Attorney-General and prosecuting for 
the Crown in a case of High Treason. (Frost' 8 case, 9 0. & P. 141.) 

“ The true criterion, therefore, in all these cases is, Quo animo did the 
parties assemble? For if the assembly be upon account ,pf some private 
quarrel, or to take revenge on particular persons, the Statnte of Treasons hath 
dready determined that point in favour of the subject.** “ If,** saith the 
Statute, “ any man ride armed, openly, or secretly, urith men of arms against 
** any other to slay or to rob him, or to take and keep him till he make fine for 
^ his deliverance, it is not the mind of the King nor his OounoU, that in such 
‘ case it shall be judged treason : but it shall be judged felony pr trespass 
' according to the law of the land of old time used, and according as the case 

requireth.** c 

“ The words of the first clause descriptive of the offence, ‘ If jpiy man ride 
amed, openly, or secretly, with men of arms,’ did, in the lanpuage of those 
times, mean nothing lees than the assembling bodies of men, friendb, tenants, 
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or dependants, armed and arrayed in a warlike manner in Order to effect some 
purpose or otner by dint of numbers and superior strength ; and yet these 
assemblies so armed and anayed, if drawn together for purposes of a private 
hature, were not deemed treasonable.” 

Tbojjigh the Statute montioneth only the cases of assembling to kill, rob, or 
imprison, yet these, put as they are by way of example only, will not exclude 
others which may be brought within the same rule ; for the restrospectivesi clause 
provideth, that if in such case or other like it hath been adjudged. What are 
the other like cases ? All cases of the like private nature are, I ^prehend, 
within the reason and equity of the act. The case of the Earls of Gloucester 
and Hereford, and many other cases cited by Hale, some^ before the Statute of 
Treasons, and others after it, — ^thosb assemblies, though attended many of them 
with bloodshed and with the ordinary apparatus of war, were not holden to be 
treasonable assemblies ; for they were not, in construction of law, raised against 
the King or his Boyal Majesty, but for purposes of a private personal nature.” 

“ Upon the same principle, and within the reason and equity of the Statute, 
risings to maintain a private claim of rmht, or to destroy particular enclosures, 
or to remove nuisances, which affected, or were thought to affect iu poiut of 
interest, the parties assembled for these purposes, or to break prisons in order 
to release particular persons without any other circumstances of aggpravation, 
have not been holden to amount tc^ levying war within the Statute.” 

” And upon tho same principle, and within the same equity of the Statute, 
if think it was very rightly holden by five of the Judges, that a rising of the 
weavers in and about London to destroy all cugine-looms, machines which 
enable those of the trade who made use of thorn to undersell those who had 
them not, did not amount to levying war within the Statute ; though great 
outrages were committed on that occasion, not only in London but in the 
adjacent countries, and the magistrates and peace ofiicers were resisted and 
affroifted.” 

” For those Judges considered the whole affair merely as a private quarrel 
between men of the same trade about the use of a particular engine, which 
those concerned in the rising thought detrimental to them. Five of the Judges 
indeed were of a different opinion^* but tho Attorney- General thought proper 
to proceed against the defendants as for a r^ot only.” 4 '/ 

... ^ , 

“ But every insurrection which iu judgment of law is intended against the 
person of the King ; be it to dethrone or imprison him ; dr to oblige him to 
alter his measures of Government ; or to remove evil councillors from about him— ■ 
these risings all amount to levying war within the Statute, whether attended 
with tne pomp and circumstahees of open war or not ; and every conspiracy to 
levy war for these purposes, though not treason within the clause of levying 
war, is yet an overt act within the other clause of compassing the King’s death. 
Vor these purposes cannot be effected by numbers and open force without 
manifest danger to his person.” 

” Insurrections in order to throw down all inclosuros ; to alter the established 
law ; to clmnge religion ; to enhance tho ^rice of all labour ; or to open all 
prisons — aJi risings in order to effect these innovations of a public and general 
concern by an armed force are, in construction of law, high treason, within the 
.clause of levying war ; for though they are not levelled at the person of the 
King, they are against his Royal Majesty ; and, hesidesi they have a direct 
tendency to dissjslve all the bonds of society, and to destroy all property and all 
Government* too, by numbers and an armed force. Insurrections, likewise, for 
redressing national grievances ; or for the expulsion of foreigners in general ; ot 
indeed of any single nation living here under the protection of the King ; or for 
the reformation of real or imaginary evils of a public nature and in which the 
insurgents have no special interest— risings to effeef these ends by force and 
numbers are, by construction of law, within the class of levying war ; for they 
are levelled at the King’s Crown and Royal Dignity.” (Foster 208 — ^211.) 

And, fio, the Indiltn Law Commissioners say, in their 2ud Beport,* 
1847, ^ IQ, referring to, and agreeing with the view of the English 
Criminal Law Commissioners : 



114 OFFENCES AGAINST THE STATE. 


In another place ihe Commissioners say, ‘the terms of the Statute seem 
naturally to import a levying of war by one, who, throwir^ off the duty of 
allegiance, arrays himself in open defiance of his Sovereign in like manner and 
by the like means as a forei^ enemy would do, having gained footing within* 
the realm.’ So, also, we conceive^the terms ‘ waging war against the Govern- 
ment’ naturally import a person arraying himself in defiance of the Government, 
in like manner and by like means as a foreign enemy would do.” 

I.n a case which is charged as being the offence of waging war, the 
prisoners are not bound of necessity to show what was the object and 
meaning of the acts done. The onus rests upon the prosecution, not 
only to make out the facts, but the motives which constitute the 
offence. (R. v. Frost, 9 C, 4fe P. 129.) These will in general be easily 
ascertained, since the language and acts of those engaged in the same 
common enterprise will all be admissible for the general purpose of 
showing the object and char«icter of the assembly. Accordingly, in 
the case of R. v. Hunt, (5 B. & Ai'566) where Hunt and others were 
indicted for unlawfully meeting together for the purpose of exciting 
disaffection, it was held that resolutions proposed at a former meet- 
ing at which he had presided, were admissible as showing the inten- 
tion of those who assembled at the ^second meeting, both having 
avowedly the same object. The meeting in question was attended by^ 
large bodies of men who came from a distance, marching in regular 
military order; and it was lield to be admissible evidence of tho char- 
acter and intention of the meeting, to show, that, within two days of 
the same, considerable iiumbors of men were seen training and drill- 
ing before day-break, at a place from wJbich one of these bodiei^ had 
come to the meeting ; and that on their discovering the persons who 
saw them they ill-treated them, and forced one of them to swear 
never to be a King’s man agaiij. Also, that it was admissible 
evidence for the same purpose to show, that another body of men in 
their progress to the meeting, in passing the house of the person 
who had been so ill-treated, exhibited their disapprobation of his 
conduct by hissing. And inscriptions, and devices on bankers and 
flags, displayed at a meeting were held to be admissible evidence for 
the same purpose. See, also, the Indian Evidence Act, I of, 1872, 

B. 10. 

According to the English law of evidence, 

“ There must be two witnesses to prove the treason, both of them to the same* 
overt act, or one of them to one, and the other of them to another overt act, 
of the same treason; unless the defendant shall willingly, without violence, 
confess the same. And if the jury do not give credit to both witnesses, tho 
defendant ^all be acquitted. But one witness is sufficient to ptove a col- 
lateral fact j as, that the defendant is a natural born subject, or the like.” 
(Arch. 627.) 

But under the Indian Evidence Act, I of 1872, s. 134, 

“No particular number of witnesses shall in any case be required for the 
proof of any fact.” 

I presume that this section is intended to do away with the rule of 
English law as to the minimum evidence required on charges of high 
treason and perjury. If so, however, the language is not very accu- 
rate. ' An English jury in either of the above cases is not told to dis- 
.believe the fact spoken to by only one witness, hut is informed that 
something more than such proof of tho fact is required bgfora they 
can be allowed to conyict of the crime. 
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The evidence of an accomplice does not require corroboration, as a 
matter of law, (Indian Ev. Act I of 1872, s. 133, R. v, Ramasami 
Padayaobi, I Mad. 394,) though it is desirable as a matter of pre^ 
caution. (R. v. Elahee, 1 Wym. Or. 78? S.O., 5 Suth. Or. 80; 4 Mad. 
H.O. Appx. vii, S.C., Weir, 367; R. v. Imam, 3 Bom. H.C. C.C. 67 ; 
R. V. Tulsi Dosad, 3 B.L.R. A. Cr. 66; R. v. Ganubin, 6 Bora. H.C.0.0. 
67.) The confession of a co-prisoner is neither in itself sufficient to 
sustain a conviction, nor can it be accepted as corroborative of the 
evidence of an accomplice, where such corroboration is deemed 
necessary. (R. v. Arabigara, 1 Mad. 163; R.* v. Biidhii Nankii,. 
1 Bom. 475 ; Empress if. Karim Baksh, 2 All. 387 ; Empress v. Ash- 
ootosh, 4 Cal. 483.) 


122 . "Whoever collects men, arms, or ammunition, 
or otherwise prepares to wage war. 


Collecting arms, 
&c., with the in- 
tention of waging 
war against the 
Queen. 


with the intention of either waging, or 
being pj-epared to wage, war against 
the Queen, shall be punished with 


transportation for life, or imprison- 
ment of either description, for a term not exceeding 


ten years, and shall forfeit all his property. 


123 . "Whoever by any act, or by any illegal omis- 
sion, conceals the existence of a design 
intontto fMUit‘ate to Wage War against the Queen, in- 
a desiga to wage tending by such concealment to facili- 
tate, or knowing it to be likely that 
such concealment will facilitate, the waging of such 
wai^ shall be* punished with imprisonment of either 
description for a term which may extend to ten 
•years, and shall also be liable to fine. 


124 - "Whoever with the intention of inducing, or 


Assaulting Go- 
vernor-General, 
Governor, &o., 
with intent tu 
compel or r§sti1iin 
the exercise of any 
lawful power. 


compelling, the Governor-General of 
India, or the Governor of any Presi- 
dency, or a Lieutenant-Governor, or 
a Member of the Council of the Go- 
vernor-General of India, or of the 
Council of any-Presidency, to exercise, 


or refrain from exercising, in any manner any of the 
lawfpl* powers of such Governor-General, Governor, 
Lieutenant-GoVernor,orMemberof Council, assaults, * 
or wrofigfully restrains, or attempts wrongfully to 



116 


OFFENCES AGAINST. THE STATE. 


restrain, or overawes by means of criminal force or 
the show of criminal force, or attempts so to over- 
awe, sucb Governor-General, Governor, Lieutenant- 
Governor, or Member of Council, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. . 

. 124A. Whoever by words, either spoken or in- 
tended to be read, or by signs, or by 
visible representation, or otherwise, 
excites, or attempts to excite, feelings 
of disaffection to the Government established by 
law in British India, shall be punished with trans- 
portation for life or for any term, to which fine may « 
be added, or with imprisonment for a term which 
may extend to three years, to which fine may be 
added, or with fine. 

f 

Explanation . — Such a disapprobation of the mea- 
sures of the Government as is compatible with a 
disposition to render obedience to the lawful autho- 
rity of the Government, and to support the lawful 
authority of the Government against unlawful 
attempts to subvert or resist that authority, is, not 
disaffection. Therefore, the making of comments on 
the measures of the Government, with the intention, 
of exciting only this species of disapprobation,^ is not 
an offence within this clause. (Act XXVII of 1870, 
8. 5 : See ss. 13 & 14 of which Act, {post hote to 
s. 130.) 

125. Whoever wages war. against the Ilovem- 
Waging war Asiatic power in alliance, 

a^nst any Asia- ov.atpeace, with the Queeu, or at- 
ance with the tempts to Wage such war, or abets the 
QtiTOih waging of such war, shall be punished 

■ with transportation for life, to which fine may be 
added ; or with imprisonment of either desdription 
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for a term which may extend to seven years, to 
which fine may be added ; or with fine. 

126. Whoever commits depredation, or makes 
Committing de- preparations to Commit depredation, 

predation on the on the territories of any power in alii- 
power at peace RTice, OF at peace, With the Queen, 
with the Queen. g]iall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine and to 
forfeiture of any property used, or intended to be 
used, in committing such depredation, or acquired 
by such depredation. 

127. Whoever receives any property, knowing 

• . . the same to have been taken in the 

perty taken by commission of any of the oftences men- 
Smon«:Sefrn tioned in Sections 125- and 126, shall 
Sections 125 and be punished with imprisonment of 

either description for a term which 
may extend to seven years, and shall also be liable 
to fine, and to forfeiture of the property so received. 

128. Whoever, being a public servant, and 

having the custody of any State Pri- 
voluntarily allow- . souer OF Prisoner of War, voluntarily 
Stote^r“wM i°n allows such prisoner to escape from 
his custody to any place in which such prisoner is 
confined, shall be punished with trans- 
portation for life, or imprisonment of either descrip- 
tion foB a term which may extend to ten years, and 
shall also be liable to fine. 

129. Whoever, being a public servant, and having 
. • ’ the custody of any State Prisoner or 

iiegHgMti/IStOT- Prisoner of War, negligently suffers 
s^te^’w ‘’wL “n such prisoner to escape from any place 
his oug^y to of Confinement, in wMch such prisoner 
is confined, shall be punished with 
simple imprisonment for a term which may extend' 
to three years, and shall also be liable to fine. 
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Commentary. 

According to English law it would seem that the mere fact of an 
escape is primd fade evidence [of negligence on the part of the* 
keeper. For it is his duty toTkeep the prisoner safely. (Arch. 690.) 
But this may be negatived on the part of the defendant, by showing 
force, or other circumstances, which rebut the presumption. No 
presumption, however, can be raised from the mere fact of an escape 
that it was voluntarily permitted, or that it was knowingly aided 
or assisted ; and express evidence must be brought to this effect, if 
any conviction under s. 128 or 130 is desired. 

130 . Whoever knowingly aids, or assists, any 
State Pi’isoner, or Prisoner of War, in 
or'^resfuingr^r cscaping fi’Dpa lawful custody, or res- 
prUone'r''* cucs, Or attempts to rescue, any such 

prisoner, or harbours or conceals any 
such prisoner, who has escaped from lawful custody, 
or offers’, or attempts to offer, any resistance to the* 
recapture of such prisoner, shall be punished with 
transportation for life, or with imprisonment of 
either description for a term which may exten<^ to 
ten years, and shall also be liable to fine. 

Explanation . — A State .Prisoner, or Prisoner of 
War, who is permitted to be at large on his parole 
within certain limits in Britisii India, is said to 
escape from' lawful custody if he goes beyond the 
limits within which he is allowed to be at large^ 

Commentary. 

Charges under this chapter, except s. 127, are not to be entertained* 
by any Court, unless ordered or authorized by Government, or by 
some OflScer empowered by the Govern or- General in Council to ordei* 
or authorize such prosecution, or unless instituted by the Advocate- 
General (Or. P.C., s. 465; Act X of 1875, s. 131.) 

The following chapters of the same Code, namely, IV (Genm^al 
Exceptions ),Y (Of Abetment ), and XXIII ( Of Attempts to commit 
Offences J shall apply to offences punishable under the said ss. 121 A, 
294A &304A, and the said Chapters IV and V shall anply'to offences 
punishable under the said ss. 124A & 225A.) (Act XXVII of 1870, 
s. 13.) 

No charge of an offence punishable under s. 121A or 124A shall 
be entertained by any Court unless the prosecution be entertained 
by order of, or under authority from, the local /lovernment. (Act 
‘XXVII of 1870, 8. 14.) 
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CHAPTER VII. 

OF OFFENCES EELATING TO THE 
ARMY AND NAVY. 


131. Whoever abets the committing of mutiny 
Abetting mu- by an officer, soldier, or sailor, in the 
tiny, or attempt- Army, Or Navy, of the Queen, or 

ing to seduce a , , i rri 

sailor, or soldier, attempts to seduce any such officer, 
from his duty. soldier, or sailor from his allegiance 
or his duty, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which anay .extend to ten years, and shall 
also be liable to fine, 

• 

Explanation . — In this section, the words ‘officer’ 
and ‘ soldier’ include any person subject to the 
Articles of War for the better Government of Her 
Majesty’s Army, or to the Articles of War contained 
in Act No. V of 1869 (Indian Articles of War) 
(Act XXVII of 1870, s. 6.) 


132. Whoever abets the committing of mutiny 
by an officer, soldier, or sailor, in the 
tfayfw mttfnns ' Army or Navy of the Queen, shall, if 
se™OTct‘^tUMe'o“’ be Committed in consequence 

, of that abetment, be punished with 

death, or with transportation for life, or imprison- 
ment of either description for a term which may 
extend *to ten years, and shall also be liable to fine. 


133. Whoever abets an assault by an officer, 
soldier, or sailor, in the Army or 
Navy of the Queen, on any superior 
officer being in the . execution of his 
office, shall be punished with impri- 
sonment of either description for a 
term which nfay extend to three years, and shall’ 
also’ be ’liable to fine. 


Abetment* of an 
Eissault by a sol- 
dier, or sailor, on 
bis superior officer, 
when in the e3cecu» 
tion of his office. 
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134. Whoever abets an assault by an oflB.cer, 
soldier, or sailor, in the Army or 
Navy of the Queen, on any superior 
Sud “ officer being in the execution of his 
. ' office, shall, if such assault be com- 

mitted in consequence- of that abetment, be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 


135. Whoever abets the desertion of any officer, 


Abetment of tho 
desertion of a sol- 
dier, or sailor. 


soldier, or sailor, in the Army or 
Navy of the Queen, shall be punished 
with imprisonment of either descrip- 


tion for a term which may extend to two years, or, 


with fine, or with both. 


136. Whoever, except as hereinafter excepted. 
Harbouring a knowing, or having reason to believe, 
deserter. officer, soldier, or sailor, in 

the Army or Navy of the Queen, has deserted, 
harbours such officer, soldier, or sailor, shall be 
punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. 


Exception . — This provision does not extend to 
the case in which the harbour is given by a wife to 
her husband. 


137. The master, or person in charge, of* a mer- 
chant vessel, on board of which any 

oeSeT^om from the Army or Navy of 

i^hant vosBd the Queen is concealed, shall, though 
^nwofL^.^' ignorant of such concealment, be 
liable to a penalty not exceeding five 
hundred Rupees, if he might have known of such 
concealment but for some neglect of his duty as such 
‘master or person in charge, or but foV some want of 
discipline on bosrd of the vessel 
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138. Whoever abets what he knows to be an 

act of insubordination by an officer, 
soldier, or sailor, in the Army or Navy 
of the Queen, shall, if such act of 
insubordination be committed in con- 
sequence of that abetment, be punished with impri- 
sonment of either description for a term which may 
extend to six months, or with fine, or with both. 

139. No person subject to any Articles of War 

for the Army or Navy of the Queen, 
^ or for any part of such Army or 

not puniehabie JN avy, IS subject to punishmeut Under 
under t u Code. Code for any of the offences 

j defined in this Chapter. 

140. Whoever, not being a soldier in the 

Military or Naval service of the 
dreS“a“oid4*!® Queen, wears any garb, or carries 
any token resembling any garb or 
token used by such a soldier, with the intention 
that it may be believed ‘that he is such a soldier, 
shall be punished with imprisonment of either 
description for a term which may extend to three 
months, or with fine which may extend to five 
hundred Rupees, or with both. 


CHAPTER VIII. 

OF OFFENCES AGAINST THE PUBLIC 
TRANQUILLITY. 

141 . An assembly of five or more persons is 
designated an “unlawful assembly,” 
Unlawful as. common object of the persons 

composing that assembly, is— ^ 

First . — To overawe by criminal force, or show oi 
crimipal force, the Legislative or Executive Govern- 

16 
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ment of India, or the Government oi any Presi- 
dency, or any Lieutenant-Governor, or any Public. 
Servant in the exercise of the lawful power of such 
Public Servant ; or, 

Second . — ^To resist the execution of any law, or of 
any legal process ; or, 

Third . — To c'ommit any mischief or criminal tres- 
pass, or other offence (see s. 40, ante p. S6) ; or. 

Fourth . — By means of criminal force, or show of 
criminal force, to any per&Qn, to take or obtain pos- 
session of any property, or to deprive any person of 
the enjoyment of a right of way, .or of the use of 
water, or other incorporeal right of which he is in 
possession or enjoyment, or to enforce any right or 
supposed right ; or. 

Fifth . — By means of criminal force, or show of 
criminal force, to compel any person to do what’ he 
is not legally bound to do, or to omit to do what ho 
is legally entitled to do. 

Explanation . — An assembly which was not un- 
law fid when it assembled, may subsequently become 
an unlawful assembly. 

142 . Whoever, being aware of facts which 
■ . . render any assembly an unlawful 

of an nniairfoi as- assembly, intentionally joins that 
eemWy. assembly, or continues in it, is said to 

be a member of an undawful assembly. 

143 Whoever is a member of an unlawful 
assembly shall be punished with im- 

Pumshment. pnsonment of either description for a 
term which may extend to six months, or with fine, 
or with both. 

Commentary. 

Eegistance by a member of persons to an attempt to search a house/ 
%hich was being made by an officer who had not the written a|dfho<^ 
rity for that purpose prescrii^ by Act Xof 18^2, s* is not 
puntehiOde under (B. e. llarainy 7 N.W.R 209^ 
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144. "Wloever, being armed with any dei^ly 
weapon, or with anything whioh> 

iaww’”*a^biy of offeuce, is likdly 

armed with any to cause death, is a member of an' 
deadly weapon, unlawful assembly, shall be punished 

with imprisonment of either description for a term 
which may extend to two years, or with fine, or 
with both. 

145- Whoever joins, or continues in, an unlawful 

Joining, or con. assembly, knowing that such unlaw- 
tjnningin,annn. ful assembly has been commanded in 
too^g*ibS ft the manner prescribed by law to 
^d^to du: disperse*, shall be punished with im- 
• penw. prisonment of either description for a 

term which may extend to two years, or with fine, 
or with both. 

• Commentary. 

** A Magistrate, or officer in charge of a police station, may command any w 
lawful assembly, or any assembly of five or more^rsons, likely to cause a dis- 
turbance of the public peace, to disperse, and it shall thereupon be the duty of 
the members of such unlawful assembly to disperse accordingly.” (Or. P.O.,' 
B. 480.) On failure to do so, thtf Magistrate is authorised to use military force 
to compel them to disperse. (Gr. P.C., ss. 481 & 482.) 

146. Whenever force, or violence, is used by an 

^ . unlawful assembly, or by any mem> 

Force ^ Ijer ’thereof, in prosecution of the 
proiecntjonof common object of such assembly, 
•common object. every member of such assembly is 

guilty of the offence of rioting. 

147. Whoever is guilty of rioting shall be 

punished with imprisonment of either 
^^^dchmentfoy description for a term which may 
* extend to two years, or with fine, 

or with both. 

148. Whoever is guilty of rioting, being armed 

Eioting, armed ® Weapon, or wifil auy- 

wBi^a ^ deacBj thing whio^ used as a weapon of 
' offmoe, is liRiy to cause death, shall 
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be punished with imprisonment of either descrip- 
tion for a term which may extend to three years, or 
with fine, or with both. 

Commentary. 

The offence of rioting, committed by persons armed with deadly 
weapons, under s. 148, is a different offence from that of stabbing a 
person on whose premises the rioting takes place ; and the latter 
offence may be punished separately under s. 324. (B. v. Gallaohand 
3 Wym. Or. 34, S.C. 7 Suth. Or. 60, see ante p. 44, note to s. 71.) 

149. If an offence is committed by any member 
of an unlawful assembly in prose- 
cution of the common object of that 
assembly, or such as the members of 
that assembly knew to be likely to 
be committed in prosecution of that 
object, every person who, at the time 

of the committing of that offence, is a member of 
the same assembly, is guilty of that offence. 

* t. 

Commentary. 

A number of persons went together to eject a man from a piece of 
land, the title of which was in dispute. Upon a vigorous resistance 
being made, one of the party, who was a.^med with a gun, fired at, and 
killed the resisting person. It was held that he was guilty of mur- 
der ; but that the other members of the unlawful assembly were not 
guilty of murder under s. 149, the act of killing being sudden and 
unpremeditated, and, therefore, not being either the common object 
of the assembly, or an act which the other members of the assembly 
mnst have known ** to he likely to he committed in the prosecution of 
that object.” (R. v, Sahed Ali, 11 B.L.R. 347 ; S.C., 20 Suth. Or. 5 ; 
B. Binod, 24 Suth. Cr. 66, see ante p. 24, note to s. 34.) 

It is evident that the question in this case was purely one of fact. 
Where a number of persons go out to commit a violent act, armed 
with weapons of a deadly nature, and determined to overcome resist- 
ance by force, it would he quite open to the Court, or to a Jury, to 
come to the conclusion that they knew it was likely that those 
weapons would he used with a deadly result. If so, \jrhen the result 
happened, each member of the party would be guilty of*murder. In 
the particular instance, from all the facts of the case, the majority of 
the Judges arrived at an opposite conclusion. But the decision can- 
not be taken as binding other Judges to decide even a similat* casein 
the same way. (See, also, post note to s. 160.) 

150. Whoever hires, or engages, or employs, or 

Hi™ promotes^j^r connives *at the hiring, 

engagemrat, or employment of any 


Every member 
of an unlawful 
assembly 

tiennifinl gmlty of 
«ii^ offence com- 
mitted in prose- 
cution of common 
object. 
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nSl^ni” Msem! ps^’son to join or become a member of 
'Wy. any unlawiul assembly, shall be pun- 

ishable as a member of such unlawful 
assembly, and for any ofEence which may be com- 
mitted by any such person as a member of such 
unlawful assembly, in pursuance of such hiring, 
engagement, or employment, in the same manner as 
if he had been a member of such unlawful assembly, 
or himself had committed such ofEence. 

151. Whoever knowingly joins, or continues in, 

any assembly of five or more persons 
ing^r’^ontinm^g Hhe^ to cause a disturbance of the 
S any i^embfy of pubuc pUace, after such assembly has 
W °Iftor°?t ‘hM been lawfidly commanded to disperse, 
shall be punished with imprisonment 
of either description for a term which 
ma^ extend to six months, or with fine, or with both. 

See Gr. P.C.» s, 480, ante note to s. 145. 

Explanation . — If the Msembly is an unlawful 
assembly within the meaning of Section 141 , the 
ofEender will be punishable under Section 145. 

152. Whoever .assaults, or threatens to assault, 

or obstructs, or attempts to obstruct, 
«i^rtkg,pubUo any public servant in the discharge of 
serray t when sup- jjjg g^ch public Servant in 

endeavouring to disperse an unlawful 
assembly, or to suppress a riot or affray, or uses, 
or threatens, or attempts to use, criminal force to 
such public servant, shall be punished with imprison- 
ment of •either description for a term which may 

extend to three years, or with fine, or with both. 

^ « 

153. Whoever malignantly, or wantonly, by 
Wantonly giving doing anything which is illegal, gives 

Kt? ol^ provocation to any person, intending, ’ 
or knowing it to be likely that such 
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eommit^* provocation will cause the offence Of 
rioting to be committed, shall, if the 
offence of rioting be* committed in consequence of 
such provocation, be punished with imprisonment 
o£ either description for a term which may extend 
If not commit- ^ <>“6 year. Or with fine, or with 
ted- both; and if the offence of rioting 

be not committed, with imprisonment of either 
description for a term which may extend to six 
months, or with fine, or with both. 

f 


154 . Whenever any unlawful assembly or riot 
g takes place, the owner, or occupier, of 

iS’^of ’ Si^of upon which such unlawful 

'Simh*an nnUw. assembly is held, or such riot is com-' 
^ 14 .““““^ “ mitted, and any person having, or 
claiming, an interest in such land, 
^hall be punishable with fine not exceeding .one 
thousand Rupees, if he, or his agent, or manager, 
knowing that such offence is being or has been 
committed, or having reason to believe it is likely 
to be committed, do not give the earliest notice 
thereof in his, or their, power to the principal officer 
at the nearest Police station, and do not, in the 
case of his, or their, having reason to believe that 
it was about to be committed, use all lawful means 
& his, or their, power to prevent it, and^ in the 
event of its taking place, do not use all lawful means 
In his, or their, power to disperse, or suppress, the 
^^or j;i^]^ul assembly. 


^ ' 

155 . Whenever a riot is committed, for the 
Liability of benefit, or on behalf, of any person 
^iTriot 1* owner, or occupier, of any 

committed. land respecting which such riot takes 
place, or who claims any interest in such land, or 
lin the subject of any dispute which gave rie^ tq 
not, or who has accented, or derived, anv benefit 
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therefrom, such person shall be punishable with 
>^ne, if he, or his agent, or manager, having reason 
to believe that such riot was likely to be committed, 
or that the unlawful assembly by which such riot 
was committed was likely to be held, shall not 
respectively use all lawful means in his, or their, 
power to prevent such assembly or riot from taking 
place, and for suppressing and dispersing the same. 

156 . Whenever a riot is committed for the 
Liability o£ benefit, or on behalf, of any person 
agent of owner, or -y^ho is tho owner, or occupier, of any 
benefit a not as land* resppctmg which such not takes 
conunitted. place, or who claims any interest in 

Wh land, or in the subject of any dispute which 
gave rise to the riot, or who has accepted, or derived, 
any benefit therefrom, the agent, or manager, of such 
person shall be punishable with fine, if such agent, 
or manager, having reason to believe that such riot 
was likely to be committed, or that the unlawful 
assembly by which sueh riot was committed was 
likely to be held, shall not use all lawful means in 
his power to prevent such riot or assembly from 
taking place, -and for suppressing and dispersing 
the same. 

* 157 . Whoever harbours, receives, or assembles, 
„ . in any house or premises in his occu- 

soni hired lor an pation Or charge, or under his con- 
n^wM aesem. persons, kuowing that such 

persons have been hired, engagecl, or 
employed, ‘or are about to be hired, engaged, or 
employed, to join, or become members of, an unlaw- 
ful assembly, shall be punished with imprisonment 
of either description for a term which may extend 
to six months, or with fine, or with both. 

• • 

15 & Whoever is engaged or hired, or ofiers or 
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attempts to be hired or engaged, to do, 
an O’’’ ^ssist in doing, any of the act^' 
0 ^ 1 ^ ^ assem. Specified in Section 141, shall be 
biyorriot. punished with imprisonment of either 

description for a term which may extend to six 
months, or with fine, or with both ; and whoever, 

„ ^ being so engaged, or hired, as afore- 

said, goes armed, or engages or otters 
to go armed, with any deadly weapon, or with any 
thing which, used as a weapon of offence, is likely 
to cause death, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both, 

159. When two or more persons, by fighting, 

in a public place, disturb the public 
Affray. peacc, they are said to “ commit an 

affray.” 

160. Whoever commits an affray shall be pun- 

ished with imprisonment of either 
co^tSngdffriy! description for a term which may 
. extend to one month, or with fine 
which may extend to one hundred Rupees, or with 
both. . * 


Commentary, 

Unlawful aaBeinblieSy as defined in s. 141, may either aim at the 
accomplishment of public, or of priv^ute, ends. Where the object in 
view is of a public character, the difference between such ad assembly 
and a waging of war under s. 121 may be a very narrow one. What- 
ever amounts to a threat of force, to be employed at some indefinite 
future period, wiU, as I understand the section, be an unlawful assem- 
bly. But if the object is to carry out the design of the assembly by 
an immediate exercise of force, this would amount to a waging of wan 
Suppose, for instance, that during the progress of some obnoxious 
Bcbeme of taxation through the Legislative Council, crowds were to 
^emble every day to hoot the members supposed to be in favour of 
it ; or monster processions were to parade tne streets as an Exhibition 
of the numbers of those opposed to the plan, this would constitute 
* an unlawful assembly. But if the processions w^re to force their way 
into the Council itsm^ for the purpose of then and there com|leUing 
tbef abandonment of the measure, this would be an actual uragiug 
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war. And so it was laid down by Lord Mansfield in the case of the 
Gordon riots, where he stated to the jury, 

That it was tho unanimous opinion of «bhe Court, that an attempt, by 
intimidation and violence, to forco the repeal of a law, was a levying war 
against the king, and high treason. (B. v. Gordon, Doug. 592.) 

It must not, however, be supposed that mere numbers will make, an 
assembly unlawful, where the object is to procure some public result. 
The question will always be; what are the means by which it is pro* 
posed that the object should be brought about? public meetings for 
the purpose of eliciting, declaring, or altering public opinion upon any 
State matter are perfectly lawful. Where such meetings are for the 
purpose of petitioning, they have the additional sanction of the Bill 
of Bights (I Win. 6 l M. st. 2, c. 2), in which it is expressly laid down, 

“ That it is the right of the subjects, to petition the king, and that all com- 
mitments and prosecutions for such petitioning are illegal.” 

But where such meetings — under the cloak of piiblio discussion, or 
petitioning — are really used, apd intended, as exhibitions of physical 
force, for the purpose of overawing, and intimidating, those whose 
gjonduct they canvass, they will be illegal. The series of monster 
meetings which were convened by O’Connell throughout Ireland in 
1844 for the purpose of carrying the repeal of the Union may serve 
as an instance. 

A very common instance of unlawful assembly is that of turqul- 
tuoui^ meetings, which, from the private character of their objects, 
cannot rise to a waging war. For instance; a caste procession, 
marching in an insulting and defiant manner through streets inhabited 
by another caste, so as to provdke angry passions, or excite to a 
breach of the peace. And so, jn times of scarcity, assemblies held to , 
discuss the conduct of the merchants in demanding high prices, or of 
the Government in refusing remissions of revenue, might become 
unlawful, not from the mere opinions expressed, *but from their 
tendency to end in violence. Accordingly, it has been ruled that, 

, “ Ai^ meeting, assembled .under such circumstances as, according to the 

opinion of rational and firm men, are likely to produce danger to the tranquillity 
and peace of the neighbourhood, is an unlawful assembly ; and in viewing this 
Unestion, tho jury should take into their consideration the way in which tho 
meetings wore held, the hour at which they met, and the language used by the 
persons* assembled, and by those who addressed them ; and then consider, 
whether firm and rational men, having their families and property there, would 
have reasonable ground to fear a breaoh of the peace, as the alarm must not 
merely be such as would frighten any foolish or timid person, but must be such 
as would alarm persons of reasonable firmness and courage.” f2 Buss. 388.) 

. ** All persons who join an assembly of this kind, disregarding its probable 
effect, and the alarm and consternation which are likely to ensue, and all who 
give countenance and support to it, are criminal parties.’’ {Ibid,) 

Clause 4,* 6. 141, applies equally whether the possession is sought 
for under colour of title or without it, and whether the right which 
is asserted a valid* or invalid, one. The object of the clause is the 
same as that of the old English Statute 5 Bic. II, st. 1, o. 7, against 
forcible entries, and is to prevent breaches of the peace, by oompsL 
ling every one who asserts rights, which may be contested, to do so 
under the authority \)f law. 

Upon tMs Statute it has been held, that in order to make an entry 
forOible,^ 

17 
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** It seems clear that it ought to be accompanied with some circumstances 
of actu^ violence or terror : and, therefore, that an entry which had no other 
force than such as is implied by the law in every trespass whatsoever, is 
not within the Statute.” (1 Hawk. 500.) 

I conceive that the same principle is expressly pointed to through- 
out s. 141 by the epithet “ criminar qualifying force. It must be 
force used, or intended to be used, for the purpose of overcoming 
resistance, by causing fear, injury, or annoyance, (s. 350.) (See 
1 Hawk. 501.) 

Where the defendants, ryots of a portion of a Zemindary sold in 
execution of a decree of a Civil Court, reaped and carried away their 
crops despite the purchaser’s people, and refused to allow the pur- 
chaser’s people to seal and mark grain which had been reaped, and 
the ryots were assembled in such numbers, and so armed tliat 
nothing could be done against theip, it was held by the Madras High 
Court that the acta of the defendants did not amount to an offence 
under s. 141 of the Penal Code. (4 Mad. H.C., Appx. Ixv, S.O. 
Weir, 18; see R. v, Shunkur Singh, 23 Suth.rCr. 25.) 

Assuming, however, that the purchaser had the right which he was 
prevented from enforcing, it seems pretty clear that the defendants 
were, by means of criminal force, compelling him to omit to do what 
he was legally entitled to do, and that their conduct came under 
cl. 5 of 8. 141. Their conduct, also, was a forcible assertion of their 
supposed right to carry away their crops, and, therefore, came 
under cl. 4. Accordingly, in a later case, some defendants had been 
convicted of rioting under s. 147 for stopping a procession. On 
appeal, the Assistant Magistrate, though crediting the fact of the 
defendants having interrupted the procession, reversed the con- 
viction on the ground that the defencjants had a right to stop the 
procession as it was a nuisance. The High Court were ” clearly of 
opinion that the order of the Assistant Magistrate was wrong in law ; 
the act of the defendants, in assembling and forcibly preventing a 
proces.sion on the ground that they bad a right to do so because it 
was a nuisance or annoyance to them or to their community, v. as an 
act clearly falling within cl. 4 of s. 141 of the Penal Code.” (5 Mad. 
H.C. Appx. vi, S.C. Weir, 20; 7 Ihid, xxxv, I3.C. Weir. 20.) 

The force, or violence, which is necessary to render the members of 
an unlawful assembly guilty of rioting, must be some act done ** in 
prosecution of the common object of such assembly.” (a. 146.) For 
instance ; a gathering of ryots, to prevent a revenue ofRcex from dis- 
training, would be an unlawful assembly under s. 141, cl. 5 ; and if any 
one of them were to beat the ofiScer, or rescue the goods seized, this 
would be a riot, for which every one of the resisting party would be 
liable, even though he took no part in such act. A^, Justly so ; for 
the countenance and assistance of those who committedmo violence 
rendered possible the< conduct of those who actually committed it. 
But if a fight were to spring up between two of the persons unlaw- 
fully asseuomled, this wt>nld only make them individually responsible, 
and not convert the assembly into a riot (H, v, Muzhur Hossein, 
5N.W,P.208.) 

' Hot only the objept primarily intendedt bift everything which 
naturally, or necessarHy, follows from the prosecution of tiaat dbjeot, 
will be considered to have been contemplate by those who tsJke pmrt 



EIOTING AND AFFftAT. . 131 


in it, and tbey will be held responsible for it. (s. l49.) And so 
according to English law, 

’ “If several persons combined for an unlaw^ purpose, or for a purpose to be 
carried into effect by unlawful means — particularly if it be carried into effect 
notwithstanding any opposition that may be offered against it — and one of them, 
in the prosecution of it, kill a man, it is murder in all who are present, whether 
they actually aid or abet or not, provided the death were caused by the act of 
some one of the party in the course of his endeavours to effect the common 
object of the assembly. But the act must be the result of the confederacy ; for 
if several are out for the purpose of committing a felony, and upon alarm and 
pursuit run different ways, and one of them kill a pursue to avoid being taken, 
the others are not to be considered as principals in that offence.” (Arch. 120, 
and see ante note to s. 34, p. 24.) 

Accordingly ; when it appeared that a number of persons united 
together for the abduction of a woman ; that they came around ; and 
that one of their number struck; down, and killed, a woman who 
resisted the abduction, the blow being inflicted with a weapon similar 
to that with which they were all armed, it was held that all those 
who were members ot the unlawful assembly fat the time were 
guilty of the killing. (R. v. (?olam Arfin, 4 B.L.R. Appx. 47, S.G., 13 
^uth. Or. 33.) 

A large body of men, belonging to one faction, waylaid another 
body of men belonging to another faction, and a fight ensued, in the 
course of which a member of the first-named faction was wounded, 
and retired to the side of the road, taking no further active part in 
the affray. After his retirement a member of the second faction was 
killed. It was held by Norman, J. — whose opinion as that of Senior 
Judge prevailed against the dissent of E, Jacicson, J. — that the 
wounded man had ceased to be amaember of the unlawful assembly, 
and could not be convicted of, the murder under s. 149. The Court 
said that he probably had no longer the same common object as the 
members of the unlawful assembly from which he separated himself. 
It did not appear that he continued to urge on the others. He was, 
apparently, solely occupied by his own sufferings. It was plain that 
he wm no longer'co-operating with the others ; and he h^ not the 
power to prevent, or check, the violence of the others, as he might 
have had, if he had continued with them. (R. v. Kabil Gazee, 3 
•B.L.R.A.Cr. 1.) 

The essence of an affray (s. 159) consists in the publicity of the 
place, and the disturbance of the publio peace; and, therefore, a 
quarrel among several persons in a private room, where there is no 
one to be injured but themselves, will only amount to an assault 
and battery by each. (1 Russ. 406.) 

“ It is no ground for a total remission of sentence that a party engaged in an 
affray was not the^^Sressing party ; though the Court in awarding punishment 
may admit tl^ oiroumstances to operate in mitigation of punishment.” (Living, 
stone V, Umroodh, 1 M. Dig. 124, § 63 ; Government v. Sheik Oomur, 3 Ihid. 105, 

Just as the opposite state of facts will go iu Aggravation. (Govern* 
ment a?. Hurdeb Ghose, 3 M. Dig. 106, § 3.) 

, 1 understand the above dictum only to apply to oases where the 
party assailed was hot forced into the affray in actual aelf *d^ence. 
Therer are«inany oases of insult, and eveu slight personal violence, 
which would not compel a forcible resistance and in eaolt a case, 
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retaliation brought on an afEray, both would be culpable, though not 
in equal degrees. But where the affray arose out of a boundary 
dispute between the villages gf K. and A., in which several persona 
were killed and wounded, the F. U. held that, as the villagers of A, 
had, in the first instance, endeavoured to settle the dispute by treaty, 
and had throughout the affray acted on the defensive, they were 
entitled to an acquittal. (Maunsing in re 3 M. Dig. 117, § 89.) See 
JEl. V. Jeolall, 3 Wym. Cr., 21, S. C. 7 Suth. Cr. 34. 

There is one case in which a party can never justify an affray into 
which he has been led, and that is, where it has arisen in resistance 
to a professedly legal process. Accordingly ; parties have been sen- 
tenced where they had resisted a distress, which in one case was 
lawful, but irregularly levied, and in another was fraudulent from 
the very first : because the party always has his remedy iii a Court 
of Justice, and respect for the law Requires that that which claims to 
be done under its authority should be set aside only by legal means, 
and submitted to till it is set aside. (Huree Pershaud v. Kifayut, 1 
M. Dig. 123, § 62 ; Government v. Mahomed Ameer, 3 Ibid, 105, § 2.) 

And so it is expressly enacted by s. 99, that the right of private; 
defence does not exist in such cases. (See post^ note to s. 300, 
Exception 1.) 

After conviction of any person charged with rioting, assault, or other 
breach of the peace, or with abetting the same, or with assembling 
armed men, or taking other unlawful meiisures with the evident inten- 
tion of committing the same, the Court, by which he is convicted or 
finally sentenced, may order him to enter into recognizances to keep 
the peace, for a period not exceeding one year if the sentence is passed 
by a Magistrate, and three years if by# a Session Court. (Cr. P.C., 
s. 489 ; Act X of 1875, s. 140.) And in default of finding security, 
where such is required in additon to the party’s own recognizance, 
then the offender may be kept in custody for the same period. (Ibid., 
8. 490; Act X of 1875, s. 141.) Where, however, a Magistrate thinks 
it necessary to bind a person beyond the term of one year, he»may, 
before the expiration of the year, refer the case to the Sessions Court, 
which may authorise him to bind over, or, in default of security, to 
imprison the party for a further period of one year. (Ibid., s. 499.) ^ 


CHAPTER IX. 

OF OFFENCES BY OR RELATING TO 
PUBLIC SERVANTS. • . 

161 . Whoever being, or expecting to be, a public 
servant, accepts or obtains, or agrees 
to accept or attempts to obtaip from 
any person, for himsglf or for any 
other person, any gratification vichat- 
ever, other than legal remuneration, 


Public servant 
taking a gratifica- 
tion other than 
legal remunera- 
tion, in respect of 
an official act. 
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as a motive or reward for doing, or forbearing to 
do, any official act, or for showing, or forbearing to 
show, in the exercise of his official functions, favor 
" or disfavor to any person, or for rendering, or 
attempting to render, any service or disservice 
to any person, with the Legislative or Executive 
Government of India, or with the Government of 
any Presidency, or with any Lieutenant-Governor 
or with any public servant, as such, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to* three years, or with fine, 
or with both. 

Explanations . — Expecting to be a public servant.” 
•If a person not expecting to be in office obtains a 
gratification by deceiving others into a belief that 
he is about to be in office, and that he will then serve 
them, he may be guilty of cheating, but he is not 
guilty of the offence defined in this section. 

“ Gratification.” The.word “ gratification” is not 
restricted to pecuniary gratifications, or to gratifica- 
tions estimable in money. 

“ Legal remuneration.” The words legal remu- 
neration” are not restricted to remuneration which 
a public servant can lawfully demand, but include 
^li remuneration which he is permitted by the 
Government which he serves to accept. 

“ A motive or reward for doing.” A person who 
receive a gratification as a motive for doing what 
he does not intend to do, or as a reward for doing 
what he hsi» not done, comes within these words. 

Illuetrations. 

(a) A, Moonsiff, obtains from Z, a banker, a situation in Z’s 
Bank for A’s brother, as a reward to A for deciding a cause in favor 
of Z. A* has committed the offence defined in this section. 

(h) A , holding the office of Resident at the Court of a subsidiary 
power, accepts a lakh of Rupees from the Minister of that poiirer. It 
does not appear that A accepted this sum as a motive or reward for 
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doing, or forbearing to do, any particular official act, or for rendering, 
or attempting to render, any particular service to that power with the 
British Government. But it does appear that A accepted the sum: 
as a motive or reward for generally showing favor in the exercise of 
bis official functions to that power. A has committed the offence # 
defined in this section. 

<:■ ■ 5 * 

(c) A, public servant, induoeahS erroneously to believe that A*s 
infience with the Government has obtained a title for Z, and thus 
induces Z to give A money as a reward for this service. A has com- 
mitted the o&uce defined in this section. 

* 

Commentary. 

The offence constituted by this section consists simply in the act 
of receiving, or trying to obtain (Rippress v. Baldeo Sabai, 2 All. 253,) 
a bribe, or that which is intended as a bribe, although nothing 
illegal is done, or nothing is illegally omitted in consequence. The 
receipt of a present from the friends of a prisoner, who was sen- 
tenced to be hung the next hour, would still be criminal, if taken as 
a motive or reward for doing, or forbearing to do, any official act, for# 
which a reward cannot lawfully be taken. Of course it must be taken 
with this view. It will not be necessary that the person who receives 
the present should intend to carry out the purpose for which it is 
given. If it is given with corrupt intention, and he receives and 
appropriates it, knowing of that intention, the offence is complete. 
Indeed, the presumption of guilty knowledge would be so great, that 
it is hardly possible to conceive a case in which a public official could 
innocently take any present from a person who was mixed up in any 
public business connected with bis department. Under s. 165 the 
mere fact of accepting presents amounts to an offence, independently 
of the motive of either giver, or receiver. (Empress r. Kampta, 1 

All. 530.) 

A person who in /acf, though wrongly, dischargep the duties of an 
office whereby he is apparently a public servant may he tried for accept- 
ing an illegal gratification. (B. v. Bam Kristna, 7 B.L.B., 446, S.C. 
16 Suth. Cr. 27.) 

' € 

To guard against the vexatious prosecutions which might arise out 
of this and similar clauses, it is provided by the Cr. P.C., s. 456 and 
Act X of 1875, 8. 132, that , 

“ A charge of an offence committed by a public servant in his capacity as such 
public servant, of which any Judge, or any public servant not reraoveable from 
Ids office without the sanction of Government, is accused as such Judge or other * 
public servant, shall not be entertained against such Judge or public servant, 
except with the sanction or under the direction of the Local Government, or of 
some officer empowered by the Local Government, or of some Court or other 
authority to which such Judge or public servant is subordinate, and whose 
power so to sanction or direct such prosecution the Local Government shall not 
think fit to limit or reservh* No such Judge or pnblic servant shall he prose- 
cuted for any act purporting to be done by him in the discharge of his duty, 
unless wi,th the sanction of Government. The sanction must be given before 
the commencement of the proceedings.’* • 

It will be observed that the above ^section refers to twd^^lasses of 
offences, for one of which the santion of Government is absolutely 
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necessary before a prosecution can be instituted, while for the other 
class inferior sanction is sufficient. It has been ruled by the 
'High Court of Bombay that the w^ole section applies to acts 
ostensibly done by the accused as a public servant; i, e., to acts 
which have no special significance except as acts done by a public 
servant, for instance the act of a judicial officer in fabricating 
something which prgfessed to be the record of a case decided by 
himself : that the first clause relates to acts or omissions as to 
which the only question would be, did they actually occur ; while 
the second clause is directed to persons professing to exercise 
certain authority, and with that pretext doing an act which is im- 
peached on the ground of its being wholly unwarrantable, or of an 
excess or impropriety of some kind. Here the question would be 
authority or no authority. (Bmpres3 v* Lakshman Sankharam, 2 Bom. 
481.) 

The words “ not removeable from office without the sanction of 
Government” only apply to the preceding words “ any public ser- 
vant.” Therefore, a District Moonsift cannot be prosecuted on any 
^complaint made against him as a Judge without sanction under this 
section. (6 Mad. H.O. Appx. xxii.) ^ * 

The above section by implication vests in the Court, or authority, to whom 
the Judge, or public servant, not removeablo, &c., is subordinate, the power of 
sanctioning, or directing, snch prosecution. It does not sa,y that the Government 
mu8t|give the power, but that it shall exist unless limited or reserved. Every 
Court or authority, therefore, has it unless there is a limitation.” (See R. v» 
Malhar Ramchandra, 7 Bora. H.C. C.C. 64, accord.) “ There is no provision 
that the sanction must be in writing. ^ It is, no doubt, very desirable that such 
sanction, or direction, should be put in writing and attached to the record, hut 
it is by no means legally imporati\^.” {Ver Holloway y J., R. v, Kristna Ran, 7 
Mad. H.C. 58, S.C. Weir, 286 ; R. v. Narayanasami, Ihid. 182.) 

In the former case, where no formal sanction had, been given, but 
where the case was investigated and committed for trial by the Head 
Assistant Magistjjrate, who was competent to sanction the proceed- 
ings, •it was said by the same learned Judge, (7 Mad. H.C. 69.) 

“If the question had arisen, and it had appeared, as the fact is, that the prosecu- 
^tion was conducted before the very authority to whom the sub-magistrate was 
immediately subordinate, we should probably have had no difficulty in determin- 
ing that there were both sanction and direction. If there had not been sanction, 
it does not follow that the objection could have availed the prisoner after trial 
and decisioii. The objection is not one going to the root of the Conrt’s jurisdic- 
tion, but something (like notice of action in certain civil cases) needed to justify 
a Court in going on, and preventing it from going on if the objection is taken. 
There ate objections which prevail ip 80 jure^ others ope exceptionis,^ Moreover, 
there are many objections which can be of avail only if taken in due time. In a 
oelsbrated ca8e,(B. u. Frost, 9 0. & P. 129—187) the distinction came out very 
prominently/* 

This opinion was pronounced upon the corresponding Section (167) 
of the old Criminal Procedure Act, which did not contain the words 
now inserted in s. 466, that “ the sanction must be given before the 
commencement of the proceedings.” These words seem to negative 
the legality of an iipplied, and still more^f a retrospective, sanction. 
They^ require as a condition precedent to trial, the express consider- 
ation and determination of the question, whether, assuming the 
defeAdiyit to have committed an oSence, it is still advisable that he 
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should be indicted for it. It is obvious that many cases might arise 
in which this question should be answered in the negative* If so, 
in the case of certain acts coipmitted by public servants, two elements 
would be necessary to create liability to punishment ; first, the 
committal of a technical offence; secondly, the opinion of his superior 
that the offence was one for which it was politic that he should be 
tried. The absence of eitlier of these elements would seem to be an 
objection after trial as much as before. With regard, too, to the 
latrer part of the dictum, which was not necessary for the deterraiu- 
atioii of the case, the learned Judge appears not to have been aware 
that the High Court of Bombay had, upon the same Section (167), 
expressly decided that a conviction which took place after sanction, 
bub which was founded upon evidence taken before sanction, was 
bad; on the ground that the Couyt had no jurisdiction to cause the 
attendance of the accused, or to take any evidence against him until 
sanction was obtained. (E. v. Parshram, 7 Bom. H.C.O.C. 61.) 

“The local Government may limit the person whom and the manner in 
which the prosecution is to bo conducted, fend may specify the Court before 
which the trial is to be held.” (Cr. P.C., s. 466.) 

Where the Local Government limits its sanction by directions as* 
to the person by whom, and the manner in which a charge is to be 
preferred, these directions must be strictly curried out, and the Court 
cannot entertain charges preferred by any other person, or in any 
other manner. (R. v. Vinayak Divakar, 8 Bom. H.C. C.C. 82.) ^ 

By a Madras Notification, of the 27th August 1873, the power to 
direct or sanction the entertainment of complaints of offences com- 
mitted in their public capacity by silbordhiate Magistrate (Tahsildars 
and Deputy Tahsildars) has been restricted to the Board of Revenue. 

By a Madras Notification, of the 13th September 1873, the like 
power, in regardto all other classes of Magistrates, is reserved to the 
Governor in Council. 

162 . Whoever accepts or ol^tains,' or agrees to 
accept or attempts to obtain, from 
any person, for himself, or for any, 
other person, any gratification what- 
ever as a motive or reward for induc- 
ing, by corrupt, or illegal, means, any 
public servant to do, or to forbear to do, any official 
act, or in the exercise of the official functions of 
such public servant to show favor, or disfavor, to 
any person, or to render, or attempt to render, any 
service or disser^ce to any person with the Legisla- 
tive or Executive Government of India, or with the 
Government of any Presidency or with any Lieute- 
nant-Governor, or with any public servant, as such, 
shall be punished with imprisonment of eith^ des- 


Taking a grati- 
fication, in order, 
by corrupt or ille- 
gal means, to in- 
fluence a public 
servant. 
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cription for a term whicli may extend to three years, 
or with fine, or with both. 

(See note to s. 167, 

163 . Whoever accepts or obtains, or agrees to 
accept or attempts to obtain, from any 
ps^son, for himself or for any other 
eroiw of porsonai person, any gratification whatever, as 
“ a motive or reward for inducing, by 
the exercise of personal influence, any 
public servant to do, or to forbear to do, any official 
act, or in the exercise of the official functions of 
such public servant to shew favor, or disfavor, to 
any person, or tcf render or attempt to render any 
^eiwice or disservice to any person with the Legisla- 
tive or Executive Grovernment of India, or with the 
Government of any Presidency, or with any public 
servant, as such, shall be punished with simple im- 
prisonment for a term which may extend to one 

year, or with fine, or with both. 

• 

Illustration, 

• 

An advocate who receives a fee for arguing a cause before a Judge ; 
a person who receives pay for arranging and correcting a memorial 
addressed to Government, setting forth the services and claims of 
the memorialist ; a paid agent for a condemned criminal, who lays 
beforS the Government igtatements tending to show that the con- 
demnation was unjust — are not within this section, inasmuch as they 
do not exercise, or profess to exercise, personal influence, 

(See note to s. 167, 'post,) 

164 .. Whoever, being a public servant, in respect 

Pnnisiimwit for whom either of the offences defined 
abetment by pub- in the last two preceding sections is 
ofleTOe^bwe Committed, abets the offence, shall be 
. * punished with imprisonment of either 
description for a term which may extend to three 
years, pr with fine, or with both. 

Illustration. 

A is a public servant. B, A's wife, receives a present as a motive 
for s^citmg A to give an office to a particular person. A abets her 
doin^o. A is punishable wit^ imprisonment for a term not exceed- 

\ I 18 
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ing one year, or with fine, or with both. A is punishable with im- 
prisonment for a term which may extend to three years, or with fine, 
or with both. 

165. "WTioever, being a public servant, accepts 
or obtains, or agrees to accept or 
obkSf an7va* attempts to obtain, for himself, or for 
ont'consaerat^n Other person, any valuable thing, 

from person con’ -without Consideration, or for a consi- 
Si^OTbMiness deration which he knows to be inade- 
p™bKrrewMt!““'* qnate, from any person whom he 
knows to have been, or to be, or to be 
likely to be concerned in a'hy proceeeding or business 
transacted, or about to be transacted by such public 
servant, or having any consecticfti with the official 
functions of himself or of any public servant to, 
whom he is subordinate, or from any person whom 
he knows to be interested in or related to the person 
so concerned, shall be punished with simple im- 
prisonment for a term which may extend to ‘two 

years, or with fine, or with both. 

« 

Illmtraiions. 

(a) A, a Collector, hires a house ot* Z, who has a settlement case 
pending before him. It is agreed that A shall pay fifty Rupees a 
month, the hoiflse being such that, if the bargain were made in good 
faith, A would be required to pay two hundr^ Rupees a month. A 
has obtained a valuable thing from Z without adequate considevation. 

(h) A, a Judge, buys of Z, who has a cause pending in A’s Court, 
Government Promissory Notes at a discount, when they are selling 
in the market at a premium. A has obtained a valuable thing from^ 
Z without adequate consideration. 

(c) Z*8 brother is apprehended and taken before A, a Magisttate, 
on a charge of perjury, A sells to Z shares in a bank at a premium 
when they are selling in the market at a discount. Z pays A for the 
shares accordingly. The money so obtained by A is a valuable thing 
obtained by him without adequate consideration. 

Ckmimentary, * * « 

By Stat. 13 Geo. Ill, c. 63, ss. 23 — 25 So 33 Geo. Ill, c, 62, s. 62, 
the receiving of gifts by the Governor- General, or any member of 
the Council of Fort William, or of any of the Judges of the Snprefne 
Court of Calcutta, or by any person holding any office under the 
Crown, or the East India Company is iorbi&en, and is punishable 
as extortion, and as a misdemeanour at law. But this is not to pre- 
vent lawyers, physicians, or chaplains froin Uk>depting py;'ofSfliaional 
fees and rewards. 
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Public, servant 
disoboying a di- 
rection of the law, 
with intent to 
cause injury to 
any person. 


A police officer who, after a case of theft had been decided in favour 
of the prosecutor, asked him for and received from him part of the 
proceeds of the theft which had been returned to him by order of the 
Court, was held to have committed an ofi^ence under this section and 
not under s. 161. (Empress v, Kampta, 1 All. 630.) 

166. Whoever, being a public servant, knowingly 
disobeys any direction of the law as 
to the way in which he is to conduct 
himself as such public servant, intend- 
ing to cause, or knowing it to be likely 
that he will, by such disobedience, 

cause injury to any perscm, shall be punished with 
simple imprisonment for a term which may extend 
to one year, or with fine, or with both. 

^ Illustration, 

A, being an officer directed by law to take property in execution, 
in order to satisfy a decree pronounced in Z^s favour by a Court of 
Justice, knowingly disobeys that direction of law, with the knowledge 
that he is likely thereby to cause injury to Z. A has committed the 
ofPetfte defined in this section. 

167. Whoever, being a public servant, and being, 

Public servant ^s such pufilic Servant, charged with 

framing incor- the prep'aration or translation of any 
with intent to document, frames or trapslates that 
cause injur,. document in a manner which he knows, 

or believes, to be .incorrect, intending thereby to 
cause, or knowing it to be likely that he may thereby 
•cause injury to any person, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

Commentary. 

Sections J62 & 163 only apply to oases where the party who is 
to exercise corrupt or undue innuenoe does so for a consideration^ 
obtained fr©m* a third person. If he does so without receiving any 
gratification, to serve his own private interests, or for the benefit of 
{another, whether voluntarily or upon solicitation, no ofEence will have 
been committed under these sections. If guilty at all, he can only 
be guilty as an abettor. It will follow, therefore, that if the act done 
is. not an oE^nce in the public servant, it is no offence in the person 
•yvliQ instigates him to it. Hence, a person who of his own acoi^, or. 
without b^ing himself bribed, offers any gratification wbateypr to a 
publi^ servant will be punishable as an abettor of the offence in s* 161 * 
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So, if being in any way connected with the official functiona of a 
public servant, he induces him to accept anything for an inadequate 
consideration, he will have abetted the offence in s. 165. But it is no. 
offence in a public servant uo yield to mere personal influence, not 
acoonipanied by what is styled in s. I6l a gratification, unless by so 
doing he transgresses s. 166, or 217. 

Hence, if the friend of a party to a civil suit were by personal 
influence to induce a Moonsiff to give judgment against the defendant, 
contrary to his own conviction, the Moonsiff would be guilty under 
8. 166, and the party who persuaded him would be guilty as an abettor. 
So, if the successful solicitations were addressed to a Sessions Judge, 
who acquitted a prisoner in consequence, the Judge will be guilty 
under s. 217, and the person who exercised influence as an abettor. 
But the exercise of, or yielding to, personal influence in the disposal 
of patronage, the conferring of rewards for service, the granting of 
contracts, or the like, would be no offence in either of the parties 
concerned. If, however, the suitor were to resort to threats instead 
of entreaties, this would be an offence^under u. 189. 

The personal influence referred to in s. 162 seems to mean that 
influence which one man possesses over another, irrespectively of the* 
merits of the case upon which it is brought to bear. Such consider- 
ations as rank, wealth, power, gratitude, relationship, or affection may 
induce a person to grant to^the request of one man what he would not 
to the request of another. But influence exercised solely upon the 
merits of the case would seem not to be personal influence. If n per- 
son who was about to pay a visit to a Collector were to accept a sum 
of money, on the understanding that he was to draw the Collector 
into conversation upon the case, arfd represent it fully to him, such a 
proceeding, however indelicate and in^proper, would, I conceive, not 
come under s. 163, provided no personal feeling was brought into play. 

Under s. 167 ^t would be no offence if a Court Translator employed 
in a criminal case were to mistranslate all the documents for the pur- 
pose of procuring the acquittal of the prisoner, though it would be 
otherwise if he had the contrary motive. , Such a case would pro- 
bably come under s. 218, though the omission of the express words 
used in s. 167 might make the point doubtful, and it is expressly 
stated as coming under the bead of False Evidence, (s. 191, illus-^ 
tration e.) Where the mistranslation is done intentionally, and does 
produce injury, it will not be necessary to show intention to injure, 
or knowledge that injury would follow. As Lord Mansfield says, 


“Where an act, in itself indifferent, if done with a particular intent becomes 
criminal, then the intent mast be proved and found : bat when the act is of 
itself nnlawfnl, that is pnmd /acts and unexplained, the proof of iustification 
or excuse lies on the defendant, and in failure therefore the 1q.w implies a crimi- 
nal intent.” (6 Burr. 2667.) * . 

168 ' Whoever, being a public servant, and being 
« vv X legrally bound as such public servant 
nnUwf^, en- uot to engage in trade, engages in 
g.«uigmttaae. trade, shall be punished with'simple 
imprisonment for a term which may extend to one 
year, or with fine, or with botL * ' 
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Commentary. 

By 33 Geo. Ill, o. 62, a. 137, it is rendered unlawful for any Gover- 
nor-General, or Governor, or any Member of Council of any of the 
Presidencies of India, or for any Collector, Supervisor, or other per- 
son employed or concerned in the collection of the revenues, or the 
administration of J ustice in the provinces of Bengal, Bebar, or Orissa, 
or for their agents or servants, or any one in trust for them ; or 'for 
any of the Judges of the Supreme Court of Judicature to be concerned 
in any trade or traffic whatever, whether within or without India. 
(See also 3 & 4 Wm. IV., c. 85, s. 76.) Under Keg. I of 1803, s. 40, 
Members of the Board of Itevenue are forbidden to be concerned in 
trade, commerce, or houses of agency, or in direction or management 
of Banks, or in transactions for borrowing or lending money with 
native officers under the Revenue department, or with Zemindars, 
proprietors of land, renters, or other persons responsible for the 
revenue. Under Reg. II of 1803, s. 64, Collectors, and Assistants to 
Collectors, are forbidden to exercise or carry on trade or commerce, 
directly or indirectly, *or to b© engaged in any Bank or House of 
Agency. Nor may they be concerned in the farming of the public 
•revenue, or in the lending of money to proprietors of land, renters, or 
persons responsible for the public revenue, or in any way connected 
with its management. ( Ibid,, ss. 60 & 61.) By 37 Geo. Ill, c. 142, 
B. 28, the lending of money or any valuable thing by a British 
Subject to a Native Prince is made a misdemeanour. Here, British 
Subject is used in its restricted sense. (See Book IL Want of 
jurisdiction.) 

Act XY of 1848 (Supreme Oourts ; Officers) forbids officers of the 
Supreme Courts in India, or of the Courts for the Relief of Insolvent 
Debtors, to carry on any dealfngs as banker, trader, agent, factor, or 
broker, either for their own advantage, or for the advantage of any 
other person, except such dealings as it may be part of their duty to 
carry on. 

1B9. Whoever, -being a public servant, and being 
legally bound, as such public servant, 
•nnKuy not to purchase, or bid for certain 

®Jo ert property, purchases or bids for that 

prop. y. ^ property, either in his own name or 
in the name of another, or jointly or in shares with 
others, shall be punished with sjmple imprisonment 
for a term which may extend to two years, or with 
fine, or mth both ; and the property, if purchased, 
shall be confiscated. 


Commentary. 

A police oflSoer who purohasee a pony which has been im- 
pounded xnay be pnoceeded against under this section, and a. 19 of 
Act 1 of L871 (Cattle Trespass.) B. v. Ramkrishna Biswas, 8 B.L.B. 
Ap.^ S.U, 16 Sath. Cr. 62. 
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170 . Whoever pretends to hold any particular 
office as a pujblic servant, knowing 
pub^™«luf. he -does not hold such office, or 

falsely personates any other person 
holding such office, and in such assumed character 
does or attempts to do any act under color of such 
office, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 


Wearing garb, 
or carrying token 
used by pnblic ser- 
vant with fraudu- 
lent intent. 


171 . Whoever, not belonging to a certain class 
of public servants, wears any garb or 
carries any token resembling any garb 
or token used ‘by that class of public 
servants, with the intention that it, 
may be believed, or with the know- 
ledge that it is likely to be believed, that he belongs 
to that class of public servants, shall be punished 
with imprisonment of either description for a t%rm 
which may extend to three months, or with fine 
which may extend to two* hundred Rupees, or with 
both. 


CHAPTER X. 

OF CONTEMPTS OF THE LAWFUL 

AUTHORITY OF PUBLIC SERVANTS. 

173 . Whoever absconds in order to avoid being 
served with a summons, notice, or 
proceeding from any public 
munmoM, or other servant, legally competent, as such 
“ public servant, to issue such sum- 
mons, notice, or order shall be pun- 
ished with simpie imprisonment for a term which 
may extend to one month, or with fine which may 
extend to five hundred Rupees, or with both; or, u 
the smnmons, notice, or order is to attend itf pe|BO!i 
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or by agent, or to produce a document in a Court of 
Justice, with simple imprisonment for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 


Commentary. 


It has been held in Bengal that a person absconding to avoid a 
warrant issued by a Magistrate against him is not punishable under 
8. 172. {Acg. Mad. H.C. Kul. 2l8t April, 1866, S.O. Weir. 25 ; R. 
Amir Jan, 7 N.W.P. 302.) The warrant is neither a summons nor a 
notice, and the order which it contains is addressed to the officer and 
not to the person whose attendance is required. The course is to 
proceed under ss. 183 and 184 o? the Crim. P.C. Disobedience to 
the proclamation issued under Cr. P.O., s. 183 would be punishable 
un(|er s. 147 of the Penal Code. (R. v. Womesh Chunder, 5 Suth. 
Cr. 71 S.C. 1 Wym. Cr.^1; R-*v. Hosseiu Manjee, 9 8uth. Cr. 70.) 


A complaint of any offence described in Chapter X of the Indian Penal 
"Code, not falling within s. 435 or 436 of this Act, (that is^ not being punishable 
under s. 175, 178, 179, 180 or 22S of the P,C.) shall not be entertained in any 
Criminal Court except with the sanction or on the complaint of the public ser- 
vant concerned, or of bis official superior. The prohibition contained in this 
section shall not apply to the offences described in ss. 188 & 190 of the Indian 
Penal^Oode.” (Cr. P.C., s. 467 ; Act X of 1875,, s. 133.) 

“The sanction referred to in ss. 467, 468 & 469 may be expressed in general 
terms and need not name the accused person,** (over-ruling, apparently, R. v. 
Ganu Tatia, 5 Bom. H.C.C.C, 38,) “ such sanction may be given at any time, (c/. 
8. 466) and a sanction under any one of the three last preceding sections shall 
be deemed sufficient authority foi*tho Court to amend the charge to one of an 
offence coming within either of the two remaining sections if the facts disclose 
such offence. In cases under this chapter, the report, or jippUoation of the 
public servant or Court, shall be deemed sufl^iont coipplaint.** (Qr. P.C,, 
B. 470 j Act X of 1875, s. 134. See also s. 16.) f 

“ When any such offence as.is described in Chap. X of the Indian Penal Code, 
except BS. 175, 178, 179, 18U, & 228, is committed in contempt of the lawful 
authority of auy Civil, Criminal, or Revenue Court by a European British Sub- 
ject, such offence shall be cognizable only by a Magistrate of the let class who 
*18 a Justice of the Peace and a European British Subject ; and such Magistrate 
may deal with the offender on conviction in tho same manner as is provided in 
that behalf in s. 74. If such Magistrate considers the offence to require a more 
severe puni^ment than he is competent to award under the said section, he 
may commit the offender to the Sessions Court.** (Cr. P.C., s. 438.) 


** Except as provided in ss, 435, 436, & 472 (of the Cr. P.C.) no Court shall 
any person for an offence committed in contempt of its own authority,*’ 
(Cr* P.C., 8. 473.), See post note to s. 193. 

• 

In Bimilar cases within the jurisdiotion of the High Court, the 
Court may, after making such preliminary enquiry as may be neces- 
sary, either commit the case itself, or send it«£or enquiry to try or 
commit for the offence charged, (Act X of 1875, s. 135.) 


173 : Whoever in any manner intentionally pre^ 
■^ents the serving on himself, or ahy 
other person, of any summons, notice, 
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or otter proceed- qj. order proceedinef from any public 
p^uoation there- eei*vant, legally competent, as such 
public Servant, to issue such summons, 
notice, or order, or intentionally prevents the lawful 
affixing to any place of any such summons, notice, or 
order, or intentionally removes any such summons, 
notice, or order from any place to which it is lawfully 
affixed, or intentionally prevents the lawful making 
of any proclamation, under the authority of any pub- 
lic servant legally competent, as such public servant, 
to direct such proclamation to be made, shall be 
punished with simple imprisonment for a term which 
may extend to one month, qr with fine which may 
extend to five hundred Rupees, or with both ; or, if 
the summons, notice, order, or proclamation is to* 
attend in person or by agent, or to produce a docu- 
ment in a Court of Justice, with simple imprison- 
ment for a term vjjiich may extend to six moiiths, 
or with fine whicn may extend to one thousand 
Rupees, or with both. 

Commentary. 

The refusal jbo sign a summons does not constitute the offence of 
intentionally preventing the service of a summons upon himself 
under the above section. (R, v. Kalya Fakir, 5 Bom. H.C.O.C. 34» ; 
B. V. Bhoobuneshwar Dutt, 3 Cal. 621.) , ' • 

m Whoever, being legally bound to attend in 
person or by an agent at a certain* 
place and time in obedience to a sum- 
Dions, notice, order, or proclamation 
proceeding from any public servant 
legally competent, as such public servant, to issue 
the same, intentionally omits to attend ht tjjbat pl»^ 
or time, or departs from the place where he is bo|md 
to attend beforeJihe time at which it is lawful for him' 
to depart, shall be punished with simple imprison- 
ment for a term which may extend to one month* or 
with fine which may extend to five Hundred Rupees, 
or with both; or, if the summons, notice, drd^*, or 

I 
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proclamation is to attend in person or by agent in a 
.Court of Justice, with simple imprisonment for a 
term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with 
both. 

Illuetrations, 


(а) A, bein|^ legally bound to appear before tbe Supreme Court at 
Calcutta, in obedience to a subpcena issuing from that Court, inten- 
tionally omits to appear. A has committed the offence defined in 
this section, 

(б) A, being legally bound to appear before a Zillah Judge as a 
witness, in obedience to a summons issued by that Zillah Judge, 
intentionally omits to appear. A has committed the offence defined 
in this section. 

• 

Ccfinmentary. 


• A person failing to attend a criminal trial as a juror is punishable 
under this section. (Cr. P.C., s. 524, and see s. 414.) 

Under the three preceding sections the offence depends upon the * 
legal competence of the officer to issue the summons, &c, (R. v. 

Purshotam, 5 Bom. H.C.C.C. 33.) Therefore the High Court of 
Madras has held, that disobedience to a summons issued by a 
Tahsildar in his revenue capacity, or by a Village Magistrate in 
respect to an offence over which he had no jurisdiction, was not 

S unishable. (Rulings of 18(J4 & 1865, on s. 174, S.C. Weir. 25.) 

Tow, however, revenue officers in the Madras Presidency have 
received power to issue such summonses. (Madras Act III of 1869. 
See 6 Mad H.O. Ap. xUv, S.C. Weir, 28 ; 7 ih. App» x, xi, S.C. Weir, 
393, 394.) But Magistrates who have jurisdiction over the offence, 
mayjissue summonses to witnesses beyond their own local limits. (3 
Mad. H.C. Appx. v, S.C. Weir, 249.) Under s. 174 it is further neces- 
sary that the party should be legally bound to obey tbe summons. This 
^ obligation would, in general, follow as a necessary consequence from 
the competence of the officer to issue the order. But cases might 
arise in which there would be no such obligation. For instance, a 
witness, already in attendance at one Court, would be under no 
obligatiofl to go to a Court at a distance, until he had given his 
evidence in tbe case for which he had been first cited. In R. w. 
Sutherland (14 Sutb. Cr. 20) it was held that a witness who atteiidecl 
in obedience to a summons at a certain hour was not bound to wait! 
all day in Coifrt, and that if he went away after a reasonable time,| 
he could not be convicted under this section. 


In order to sustain a charge under s. 174 for disobedience to a 
summons issued by a Civil Court, it is necessary to prove personal 
service of the summons in accordance with ss. 155 & 156 of Act YXH 
of 1859* (See s. 66 of Act X of 1877 Civ. Pro. Code.) (E. «. 
Hmy Nath Cboijdry, 7 Suth. Cr. 58, S.O^ 3 Wym. Cr. 34; B. 
e. I^enath Ghose. 10 Suth. Or. 33.) And, therefore* where 
a ist&mAris was not served personally on the defendant* btit affixed 
to ^oor of his house, and he failed to attend, it was held that he 

19 
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had committed no offence. (6 Mad. H.C. Appx. xxix, S.C. Weir, 27.) 
A merely verbal order given at any stage of a trial to a person already 
summoned, directing him to return on a specified day to which the. 
hearing is adjourned, is a su*fficient notice to entail the penalties of 
this section for non-attendance, (5 Ibid, xv, S.C. Weir, 26; and see 
7 Ibid, iii, S.C. Weir, 28.) But it would be otherwise if the order 
was a general one to appear again when required, no particular day 
being named (6 Ibid, x, S.C., Weir, 26) ; and an adjournment of a 
trial by public proclamation is irregular and objectionable. Special 
notification should be given to all parties concerned of the date of the 
adjourned hearing! (/fczd. xxx, S.C. Weir, 27.) The summons must 
also specify tVie place at which the person summoned is to attend. 
If it fail to do so, the conviction for disobedience would be illegal. 
(7 Ibid, xiv, S.C. Weir, 30 ; Mad. H.C. Rul., 9th Dec. 1876, S.C. Weir, 
31.) A summons may be made Returnable on a Sunday, in the 
Mofussil; (4 Mad. H.C. App. Ixii, see Weir, footnote p. 30; Mad. 
H.C. Rul.. 14th Aug. 1872, S.C. Weir. 29.) 

A person failing to obey the snmfhons of a Coroner is liable 
to conviction under this section or s. 176. (Act IV of 1871, s. 17, 
(Coroners.) 


This section has been held not to apply to an escape from custody 
under a warrant in execution of the decree of a Civil Court. 
(K. V. Sirdar Pathoo, 1 Bom. H.C. 38 ; 7 Mad. H.C. Appx. xliii, 
S.C. Weir, 30.) It doe.s apply to the case of a defentlant 
iu a criminal case wVio had given bail for his appearance, and 
had also entered into his own personal recognizance. It was 
held to be no objection to a charge under s. 274 that his surety 
bad already been made to pay in default of his appearance, and that 
he himself was liable to have his own recognizance forfeited under 
8, 219 of the Crim. P C. (R. v. Tajamaddi, 1 B.L.K. A. Cr. 1, S.C. 10 
Suth. Cr. 4.) *4^ r f ' trn } V*.- X t 


The Madras High Court holds that a Sub-Magifetrate may try a 
case under this section for disobedience to* his own summons, the 
provisions of s. 171 (now s. 471) Crim. P.C. being permissive and not 
imperative. (4 Mad. H.C. Appx. Hi.) The High Court of Bengal, 
over-ruling a former decision iu accordance with the view of the 
Madras High Court, has now decided the contrary. (R. v. Chandra 
Sekhar, 5 B.L.R. 100, S.C., 13 Butb. Cr. 66; See, too, R. v. JSira Lall 
Das, 8 B.L.R. 422, S.C., 17 Suth. Cr. 39; R. v. Ramlochun, 18 Suth. 
Cr, 15.) To the same effect is a recent decision of the Allahabad 
High Court. (Empress v. Bukhari, 2 All. 405.) 


175. Whoever, being legally bound t6 'produce 
or deliver up any document to any 
public servant, as such, intentionally 
omits so to produce or deliver up the 
same, shall be punishejl with simple 
imprisonment for a term whiph may 
extend to one month, or with fine which may extend 


Omission to pro- 
duce a document 
to a public servant 
by a person legally 
bound to produce 
fucb document. 
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to five hundred Eupees, or with both ; or, if the 
document is to be produced or delivered up to a 
Court of Justice, with simple iihprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Eupees, or with both. 

Illustration. 

A, beinjj legally bound to produce a docuiAent before a Zillah 
Court, intentionally omits to produce the same, A has committed 
the offence defined in this section. 

Commentary. 

It is necessary to show that the person was legally bound to pro- 
duce the document, and if the necessary steps have nob been taken to 
impose that obligation djpon him, he does nob come under this section. 
For instance ; a witness wlio i*ritentionally leaves at home a document 
^which he knows will be called for is nob punishable, unless the proper 
notice bo produce, or suhpcButt duces has been served upon him. There 
are many documents which a witness may refuse to deliver up, on the 
ground of their being privileged, but he will still be bound to bring 
them into Court if they are in his power, and the Court will 
deci<^p as to the question of privilege. (Act I of 1872, s. lt)2, Ind, 
Evidence.) In the case of State Proceedings, however, the Court 
cannot even inspect them for the purpose of seeing if they are 
privileged (Ibid.) and must take their character upon the word 
of the public officer who has them in his custody. (Beatson v. 
Skene, 29 L.J. Ex. 430. S.C., 5 H. & N. 838 and Act I of 1872, 
8. 123.) But the oath of secrecy which is taken by Income Tax Officers 
under Act XXXII of 1860, s. 33 (Income Tax), does not apply 
to cases in which they are summoned to give evidence in a Court of 
Justy^e (Lee v, Birrell, 3 Camp. 337); and in a recent case, Scotland^ 
C.J. compelled the production of Income Tax Schedules, though the 
objection was taken by the officer who appeared. (R. v. Yakataz- 
^khan, 2nd Madras Sessions, 1863.) 

“ When any such offence as is described in Section 175, 178, 179, 180, or 228 
of the Indian Penal Code is committed in the view or presence of any Civil, 
Criminal, or Revenue Court, the Court may cause the offender, whether he be 
a European* British subject or not, to be detained in custody ; and at any time 
before the rising of the Court on the same day may take cognizance of the 
offence, and adjudge the offender to punishment, by a fine not exceeding two 
hundred Rupees, and, in default of payment, by imprisonment in the Civil Jail 
for a period not ejceeding one month, unless such fine be sooner paid. In every 
such case thp Oourt shall record the facts constituting the contempt, with any 
statement the offender may make as well as the finding and sentence. If the 
offence is under s. 228 of the Indian Penal Code, the record must show the 
nature and stage of the judicial proceeding in which such public servant was 
sitting, and the nature of the interruption or insult (Offered. (Cr. P.O., s. 435.) 
If the Court, in any case, considers that a person accused of any such offence 
should be imprisoned otherwise than in default of payment of fine; or that a 
fine exceeding two hundred Rupees should be imposed upon him, such Court, 
after recording the fslbts constituting the contempt and the statement of the 
aocuBod person as before provided, shall forward the case to a Magistrate, or, 
if the aocuW person be a European British subject, to a Magistrate of the 
Ist oh^s^who is a Justice of the Peace and a European British subject, and 
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shall cause bail to be taken for the appearance of such accused person before? 
such Magistrate, or if sufficient bail be not tendered shall canse the accused 
person to be forwarded under custody to such Magistrate. If the case be 
forwarded to a Magistrate, such^ Magistrate shall proceed to try the accused 
person in the manner provided by this Act for trials before a Magistrate, and 
such Magistrate may adjudge the offender to punishment as provided in the 
section of the Indian Penal Code under which he is charged. If, in the cose 
of a European British subject, the Magistrate to whom ho is forwarded considers 
the offence to require a more severe punishment than he is competent to award 
under Chap. VII of this Act, ho may commit th6 offender to the Sessions Court, 
In no case tried under this section shall any Magistrate adjudge imprisonment 
or a fine exceeding two hundred Rupees, for any contempt committed in his own 
presence against his own Court.** (Cr. P.C., s. 436.) 

A Court inflicting a fine for contempt of Court should specially 
record its reasons and the facts constituting the contempt, so that it 
may appear whether any contempt of Court was in fact committed. 
Where, therefore, no such reasons *were recorded, the High Court of 
Madras, on an application made under s. 404 of the Crim. P.C., set 
aside the order, and directed the fine to be returned (R. v. Panchanada, 
4 Mad. H.O. 229) ; the Court must also call upon the offender to 
make any statement be wishes to offer, and must record it. In 
default of doing so the conviction will be quashed (Kasliinath v, Daji? 
Goviud, 7 Bom. H.C. A.O. 102); and, so, it has been laid down by 
the Privy Council, in a case where a Barrister had been summarily 
fined for contempt of Court, “ that no person should be punished for 
contempt of Court, which is a criminal offence, unless the specific 
offence charged against him be distinctly stated, and an opporffanity 
of answering it given to him.” {re Pollard, L.R. 2 P.C. 106.) The 
above Section (435), which contemplates a statement by the offender, 
is in accordance with this view. 

The High Court, as a Court of Record, can punish summarily for 
a contempt. (Abdool, in re, 8 Suth. Cr. 32.) 

It is not a contempt of Court punishable under s. 163 of the old 
Crim. P.C. (now s. 435) to refuse to sign a deposition given before a 
Tahsildar in a revenue enquiry, (fl Mad. H.C. Appx. xiv, S-C.^Weir, 
33.) 

A Magistrate is not precluded by s. 436 from taking cognizance of* 
a contempt of Court committed in his own presence, unless he thinks 
that imprisonment without the option of a fine, or a fine of more than 
200 Rupees, is demanded by the circumstances of the case/ (6 Mad. 
H.O. Appx. xvi.) 

“ When any Court has adjudged an offender to punishment, or forwarded him 
to a Magistrate for trial, for refusing or omitting to do anything which he waa 
lawfully required to do, or for any intentional insult or iuterruptiQU, the Court 
may discharge the offender, or remit the punishment, on hie submiSBion to the 
order or requisition of such Court or on apology being made to its satisfaction.*’ 
(Cr. P.C., s. 437.) 

176 - Whoever, being legajly bound to give any 
notice, or to furnisb i^iformation, on 
_o^ontogive any subicct toanjLJPiiblic servant, as 
tk>a to a pnbuc suoh, lutentiolt^y omits to give such 
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gewant by a per- notice, Or to fumish such information 
.^^re^oticror in the manner and at the time re- 
infonnation. quired by law, 'tehall be punished with 
simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five 
hundred Rupees, or with both ; or, if the notice or 
information required to be given rqspects the com- 
mission of an offence (sec s.. 40, anteip. 26), oris 
required for the purpose of preventing the com- 
mission of an offence, or in order to the appre- 
hension of an offender, ’with simple imprisonment 
for a term which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 
^ with both. < *'> 

Commentary. 

See Act IV of 1871, s. 17 (Coroners) : ante note to s. 174. 

The refusal of a person to join in adacoity of which he says nothing, 
doe|^ not necessarily render him liable to punishment for an inten- 
tional omission to give information thereof. (B. v. Lahai Mundtil, 7 
Suth, Or. 29 ; see B. v. Phool Ghaud, 16 jSuth. Cr, 35 ; B. v» Luchman 
Pershad, 18, ib, Cr. 22.) > 

177 . Whoever, being legally bound to furnish 
information on any subject to any 
public servant, as such, ‘ furnishes, as 

• * true, information on the subject which 

he knows or has reason to believe to be false, shaR 
be punished with simple imprisonment for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both ; 
or, if the information which he is legally bound to 
give respects the commission of an offence (see 
B. 40, ante. p. 26), or is required for the purpose of 
preventing the commission of an offence, or in order 
to the apprehension of an 'offender, with imprison- 
ment of either description for a term which may 
extend to two years, or with fine, or with both. 

• lUttHraiiont. 

(a) A, a landholder, knowing of the commission of a mhi^r Within 
the limits of his estate, edtfhlly mis-informs the Magisb^ el the 
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District that the death has occurred by accident in consequence of the 
bite of a snake. A is guilty of the offence defined in this section. 

(6) A, a village wabchmaq, knowing that a considerable body of 
strangers has passed through his village in order to commit a dacoity 
ill the house of Z, a wealthy merchant residing in a neighbouring 
place, and being bound, under Clause 5, Section VII, Regulation III 
of 1821 of the Bengal Code, to give early and punctual information 
of the above fact to the officer of the nearest police station, wilfully 
mis-informs the police officer that a body of suspicious characters 
passed through the village with a view to commit dacoity in a certain 
distant place in a different direction. Here A is guilty of the offence 
defined in this section. 

Commentary. 


This section embraces every casfe in which a subordinate officer 
attempts to impose false information upon his vsuperior. Mad. H.C. 
Ruh, 20th Nov, 1862, Weir, 81 ; see 6 Mad. H.C. Aim. xlviii, S.C, 

iVS* Whoever refuses to bind himself by an.'^j 
oath or affirmation (Act X of 1873, 
w^n duly roqnii s. 15: Oaths) to State the truth, 
a pubUo'rervant?’^ wIiCD required so to bind himself, by 
a public servant legally competent to 
require that he shall so bind himself, shall be punished 
with simple imprisonment fop a term which may 
extend to six months, or with fine which may extend 
to one thousand Rupees, or with both. 


Commentary. • , 

A witness, who refuses, without reasonable cause, to answer ques- 
tions put to him, may be committed tq custody by a Magistrate for 
seven days, or by the Sessions Court for such reasonable time as it * 
deems proper, unless in the meantime he consents to answer. If he 
persists in bis refusal, he may be dealt with according to s. 435 or 436 
of the Criminal Procedure Code. (Cr. P.C., ss. 356 & 364.)* 

In a case, in England, a father was indicted for an aggravated 
assault upon his son, and the son refused to give evidence against bis 
father. The Court committed him summarily to p/ison for one 
month. (R. V. Baron Vidil, C.C. Ot. 23rd August 1861?.), Feelings 
of friendship are not such a ** just excuse for refusal” as authorize 
an individual to obstruct the course of law. Even the relationship of 
husband and wife is no bar to the admissibility of either in criminal 
proceedings. (Act I of 1372, s. 120. Ind. Ev.) 

179 . Whoever, being legally bound to state the 
, , . truth on any subject to any .public 

mm a public »«• Servant, refuses to answer any ques- 

I 
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queetion!*'”^*^ ^ demanded of him touching that 

subject by such public servant in the 
exercise of the legal powers of such public servant, 
shall be punished with simple imprisonment for a 
term which may extend to six months, or with f|ne 
which may extend to one thousand Rupees, or with 
both. 

Commentary. 

See Or, P.C., s. 436, ante note to s. 178. 

f 

As to the powers of police officers to require persons, having 
knowledge bearing upon a crime, to answer questions with a view to 
preliminary investigation, see Cr. P.C., ss. 118 & 119. 

180 . Whoever refuses to sign any statement 
made byTiim, when required to sign 
*Bta^ontf that statement by a public servant 

legally competent to require that he 
shall sign that statement, shall be punished with 
simple imprisonment for a term which may extend 
to three months, or with fine which may extend to 
five hundred Rupees, or yrith both. 

Commentary. 

See Cr. P.C., s. 436, ante note to s. 178. 

A person making a deposition in a revenue enquiry is nob bound 
to sigii such deposition, and cannot be punished under this section 
for rmuaing to do so. (Mad. II. C. Rul. 18th Jan. 1870; 6 Mad. H.C. 
Appx. xiv, S.C. Weir, 33.) 

• Nor can an accused person who refuses to sign a statement made 
at his trial in answer to questions put to him by the Judge, be punished 
under this section for such refusal. (Empress v. Sirsappa, 4 Bom. 16.) 

A refusal to sign a deposition before the Coroner is an offence 
under this section. Bee Act IV of 1871, s. 20. (Coroners.) 


181 . Whoever, being legally bound by an oath 
. • ' or affii’mation (Act X of 1873, s. 15 : 


False statement 
on oath to public 
servant or person 
authorized to ad- 
minister Ofith. 


Oaths) to state the truth on any sub- 
ject to any public servant or other 
person authorized by law to ad- 
minister such oath, makes to such 


public servant or other person as aforesaid, 
teuching that subject, any statement which is 
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false, aad which he either knows or believes to 
be false, or does not believe to be true, shall 
be punished with impHsonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine. 

Commentary. 

A person is not legally bound to state the truth, where the officer 
who administers the oath is trying a case wholly b^ond his juris- 
diction. (R. V, Andy Chetty, 2 Mad. H.G. 438, S.C. Weir, 34, and see 
note to a. 192.) 

The Madras High Court have teld that a witness in a criminal 
case who gives false evidence before a Magistrate, may be convicted 
by a Magistrate under s. 18 1, though he might also have been charged 
under a. 193, and, if so charged, would only have been triable by the 
Sessions Court. (4 Mad. H.G. Appx*. xviii, confirming a previous 
ruling of 26th Nov. 1867, S.C. Weir, 35.) An opposite decision ha% 
been arrived at by the Bombay High Court (R. v. Dyalji, 8 Bom, 
H.0.0,0. 21) and hy the Calcutta High Court (R. v. Shamachurn Roy, 
8 Suth. Cr. 27; R. v. Heeramun Singh, 30; R. v, Nussurooddeen 
11 ib, Cr. 24.) The latter ruling seems to me to be the sounder. 

182 . Whoever gives to any public servant any 
information which he knows or be- 
intending thereby 
to cause a public to cause, or kuowing it to be likely 
uJIm* pow« \o that he will thereby cause, such pub- 
lie servant to use the lawful power of 
such public servant to 'the injusy or 
annoyance of any person, or to do or omit anything 
which such public servant ought not to do or omit, 
if the true state of facts respecting which such 
information is given were known by him, shall be 
punished with imprisonment of either des’eription 
for a teiun which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 
with both. ‘ • 

Illustrations. 

(a) A informs a Magistrate that Z, a police officer subordiimte to 
such Magistrate, has been guilty of neglect of duty or misconduct, 
knowing such information to be false, and khowing it to bo likely 
that the information will cause the Magistrate to dismiss Z. A has 
committed the oftenoo defined in this section. 

(h) A falsely informs a public servant that Z has contraband silt 
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in a secret place, knowing such information to be false, and knowing 
that it is likely that the consequence of the information will be a 
search of Z’s premises, attended with annoyance to Z* A has com- 
mitted the offence defined in this section. 

« 

Commentary. 

Where A, out of malice to B, gives to 0, a public servant, falsa 
information intended to injure B, the latter cannot prosecute A 
criminally, without obtaining the consent of C, under s. 168 (now s. 
467) of the Crirn. P.G. (R. 'd. Monlvy Abdool, 9 Suth. Cr. *11, S.C., 
5 Wym. Or. 37; Pv. v. Ram Golam, 11 Siibh. Cr. 22 ; R. v. Grish 
Chunder, 19 ih„ Cr. 33; R, v. Hurree Ram, 3 N.W.P. 194.) State- 
ments made by a prisoner in his defence do 4iot come within this 
section. (R. v. Daria Khan, 2 N.W.P. 128.) 

A Deputy Magistrate cannot *qaestioii an order by his superior 
sanctioning a prosecution under this section, or s. 211, 'post. It is 
for the accused to rgise the question before a competent Court 
whether or not such sanctioli has been rightly given. (Empress 
^Irad Ally,4CaI. 869.) 

There is good deal of uncertainty in ss. 174 to 182 from the use of 
the words “legally bound” without any explanation, and with very 
few illustrations, as to the cases in which a person is legally bound. 
The instances given under s. 174 of persons legally bound to attend, 
in oSedieuoe to a summons, relate to summonses to give evidence 
before a Court of Justice. Punchayets are also authorized to sum- 
mon witnesses before them. (Mad. Regs. V, (Village Punchayets) 
VII. (District Punchayets) XII. f Disputed Boundaries : Punchayets) 
of 1816.) By Eeg. XXVIII of 1802, s. 34, cl. 8 (Distress) Zemindars 
and other landholders possessed the power of summoning, and if 
necessary of compelling the attendance of their ^tenants for the 
adjustment of their rents, or for measuring lands within their res- 
pective estates v^hich may be liable to measurement or for any other 
lawfUtl purpose. But no ^uch power is given by the Madras Rent 
Act VIII of 1865 which repeals Reg. XXVIII of 1802 and is itself 
repealed in part by Act VII of 1870 and Act XII of 1873. There- 
• fore, disobedience to such summons would not now be punishable. 

There is a difference between ss. 176 & 177 and the previous 
ss. 118 — IJIO in this respect, that the offence punishable under ss. 118 — 
120 is only committed when the concealment or mis-representatiou 
is done by th6 |)ersou with an intention to facilitate the commission 
of an offence, or the knowledge that the offence will be fffsilitated. 
In ss. 176 & 177 the guilt consists simply in the breach of duty, apart 
from any iiltArior views which the offender may have had. In these 
sections I conceive that the words “ legally bound” refer to some 
special obligation created by Statute, or arising out of the rank or 
offide of the party concerned, different from Jiis ordinary du^ as a 
citizen. For instance, by Beg. XXV of 1802, s. 15, (Revenue Settle- 
ment) it *is enacted that 

“ Zemindars shall akl and assist the Officers of Government in apprehendini^ 
and securing offenders of all descriptions, and they shall enquire aud give nqtioe 
to the MailUtrabes of robbers or other disturbers of the public peace who may 
be found, or who may seek refuge' within their Zemiudanes/* 
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Of course, all persons directly concerned in the preservation of the 
peace and the administration of criminal justice are under an express 
obligation to activity in this respect. Such a duty is cast upon heads 
of villages, by the unrepealed ss. 8 <& 9 of Reg. XI of 1816 (Police) 
(3 Mad. H.C. Appx. xxx S.O, Weir, 413,) and is expressly laid down 
by the Cr. P.O., s. 90. 

Again, under s. 89 of the Grim. P.O., 

** Every person aware of the commission of any offence made punishable under 
BS. 121, 121A, 122, 123, *124, 124A, 125, 126, 130, 302, 303, 304, 382, 892 to 399, 
402, 435, 436, 449. 450, 456, 457, 458, 459, 460, of the Indian Penal Code, shall 
in the absence of reasonable excuse, the burthen of proving which shall bo upon 
such person, give information of the same to the nearest Police Officer or 
Magistrate.** 

Under this section a person is .bound to give information of a 
house-breaking, but not of a simple theft. (5 R. J. & P. 100.) 

It is also to be remarked, that whereas ss.JlS — 120 only refer to 
information relative to the commission of offences, ss. 176 & 177 
refer to any information which the party is legally bound to afford. 
For instance, if a tabsildar were called on to report upon the state of 
the crops in his division, or a curnum were directed to supply inform- 
ation as to the assessments of his village, any mis-statement or con- 
cealment would be criminal under these sections, even though no 
interested motive could be shown. Of course, where no such motive 
appeared, it would require conclusive evidence to show that the party 
was in actual possession of the information, before any conviction 
could be obtained. No crime will be committed under those sections, 
where a public officer, through negligence, is destitute of the know- 
ledge which by proper diligence he might have acquired. 

See 6 Mad. H.O. Appx. xlviii, S.G. Weir, 32, where Vaccinators 
were held public servants, and as such punishable for false returns. 

A head Constable is a public servant within the meaning ofv this 
section (11 Sutb. Cr. 22 : 19 ib,, Cr. 33, ante p, 153.) 

The words * oath’ is defined in s. 51, so as to include all solemn 
affirmations and declarations, whether intended to be used in a Court 
of Justice or not. The offence referred to in s. 178 will, however, in 
general, be committed in Judicial proceedings. The same remarks 
apply .to the ensuing ss, 179 — 181. 

See note tos. 21\, post, as to the distinction between that and this 
section. 


183 . Whoever offers any resistance to the tak- 
ing of any property by the lawful 
n- 8'^*bority of any public servant, know- 
|wty by “the W- ing or having reason to belieye that 
he is such public servant, shall be 
punished with imprisoi^ent of elthw 
description for a term which mav extend to six 
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months, or with fine which may extend to one thou- 
sand Rupees, or with both. 

Commentary. 

If a bailiff break tbe doors of a third person, in order to execute 
a decree against a judgment-debtor, he is a trespasser if it turn put 
that the person or goods of the debtor are not in the house. Where, 
therefore, the owner of the house was charged under a. 183 for 
obstructing the bailiff, the High Court of Bombay reversed the coa« 
viction. The Court, after citing Semayne’s case as applicable to this 
country, said, “ Now, in the present case, there is mb evidence what« 
ever that there were any goods of the debtor in the house of the 
accused Gazi, and in the absence of such evidence the presumption 
must be in her favour that there were no such goods. As there was 
no such property in the house, Grhzi did not offer any resistance to 
the taking of any property by the lawful authority of a public servant, 
which is the offence of^ which she has been convicted under s. 183. 
Nor could she be convicted under what would appear to be a more 
appropriate section, namely, s. 186, for voluntarily obstructing a 
public servant in the discharge of his public function ; for the bailiff 
would have been exceeding his functions if he had done that which 
Gazi prevented him from doing.*’ (R. v. Gazi Aba, 7 Bom. H.C. 
G.O. 83.) But it may be doubted whether the last proposition is 
quite sound. The resistance could only be justified as an act done in 
private defence of property, and, if so, it would seem to come under 
the exception contained in s. 99, cl. 1, which forbids such defence 
against an act done by a public servant acting in good faith under 
colour of his office, though his act may not be strictly justifiable by 
law. • 

A bailiff is not justified in breaking open the debtor’s door to 
execute the process of the Court. (R. w. McQueen,’ 7 Suth. Cr. 12 
S.C. 3, Wym. Cr. 8 j supra. 7 Bom. H.0.0.0. 85.) But under the 
operation of s. 99*, els. 1 & 2, resistance to such an illegal act would 
probably be punishable, h.nd would certainly be so if any personal 
violence was used to the bailiff. 

• The Officer of the Court is always justified in breaking open doors 
in order to give over possession of real property, or to execute 
process in criminal cases. (Semayne’s case, 1 Sm. It.O. : Act X of 
1877, s. 265 (Civ. Pro. Code.) Cr. P.O., s. 180; 7 Bom. H.C.C.O. 85 
supra») 

184- Whoever intentionally obstructs any sale 
. • ‘ of property offered fgr sale by the 
lawful authority of anjr public servant 
ed for Miebyau- as suoh, shall be puuished with im- 
’ **'*'’ prisonment of either description for a 
term which may extend to one month, 
or with fine which may extend to five hundred 
Rupees* or with both. 
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185. Whoever, at any sale of property held by 

the lawful authority of a public ser- 

iiiogai purcharo yajjt such, purchases or bids for 

or bid for property , ^ , i* 

offered for sale by any property on account oi any per- 
Ko*^ereaJt.* son, whether himself or any other, 
whom he knows to be under a legal 
incapacity to purchase that property at that sale, or 
bids for such property not intending to perform the 
obligations under which he lays himself by such 
bidding, shall be punished witji imprisonment of either 
description for a term which may extend to one 
month, or Avith fine which may extend to two 
hundred Rupees, or Avith both. 

Commentary. • 

Where property is sold for arrears of rent, ifc was formerly not 
competent for the defaulters or their sureties to purchase it. Mad. 
Reg. XXVIII of 1802, s. 27: (Distress.) Nor could property die- 
trained for arrears be purchased by the distrainers or appraisers. 
(lhid,t 8. 26.) Bub no corresponding provisions are contained in the 
Madras Rent Act VIII of 1865 which repeals Reg. XXVIII of 1802. 

A mock bidding for a lease of a ferry, set up to auction sale by a 
Magistrate, was held to come under this section. (B. v, Rea- 
zooadeen, 3 Suth. Cr. 33.) 

186. Whoever voluntarily obstructs any public 

servant in the discharge of his public 
lif functions shall be punished with im- 

Kc ftmctkM* prisonment of either description for a • 

term which may extend to three 
months, or Avith fine which may extend to five hun- 
dred Rupees, or with both. 

Commentary. 

« 

Escape from lawful custody is not punishable under tliis section ; 
the charge should be under s. 224. (R. v. Poshu Dhambaji, 2 Bom. 
H.O. 134.) . 

It would Be incrediblai if it were not true, that a Magisjirate has 
actually been found to convict a person under this section, because, 
being tbe owner of a cart, he refused to give it eu hire to a Govern- 
ment Officer who applied for it. It ought to be unuecessai^ to add 
that the conviotion was annulled. (B. v. Dhori KuUan, 9 iiid, 165.) 
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OmisBioa to as- 
BiBt public servant 
when bound by 
law to give assist- 
ance. 


187 . Whoever, being bound by law to render or 
furnish assistance to any public ser- 
vant in the execution of his public 
duty, intentionally omits to give such 
assistance, shall be punished with 
simple imprisonment for a term which 
may extend to one month, or with fine which may 
extend to two hundred Rupees, or with both ; and 
if such assistance be demanded of him by a public 
servant legally competent to make such demand for 
the purposes of executing.any process lawfully issued 
by a Court of Justice, or of preventing the commis- 
sion of an offencoj or of suppressing a riot or afEray, 
or of apprehending a person charged with or guilty 
*of an offence, or of having escaped from lawful cus- 
tody, shall be punished with simple imprisonment 
for a term which may extend to six months, or with 
fin^ which may extend. to five hundred Rupees, or 
with both. 


, Comnlentary. 

See as to the word “ offence,” b. 40, ante p. 26. 

The person ** bound by law to render assistanoe’* under s» 187 will 
in general be public olficials. There are, however, some cases in 
which oven privat^e persons are bound to render assistance. 

• 

A warrant may be addressed to a private person, and he will be 
justified in acting under it. But he is not bound to execute it, and 
, may refuse to have anything to do with it. (2 Hale 110.) But where 
an ofiicer is entrusted with a warrant and engaged in its execution, 
or even where he is acting lawfully without a warrant, he is autho- 
rized to c^l all private persons to his assistance ; 

For every man in such cases is bound to bo aiding and assisting to these 
officers upon tbeir charge and summons in preserving the peace, and apprehend- 
ing of malefactors, specially felons. And if any heiiig thereunto called shall not 
give their assistance they are to be punished by fine and imprisonment. (2 Hale 
86 .) 

And sounder Cr. P.C., s. 91. 


‘ * Every person is bound to assist a Magistrate or Police officer demanding hia 
aid in the prevention of a broach of the peace, or in the suppression of a riot W 
jiifray, or in the taking of any other person whom such Magistrate or Police 
officer is authorized to arrest.** Soe H. v. Sherlock, L.B>. 1 0.0. 30. See, also, 
Or. P.O., s. 481. • 


Hue an^ cry is the old common law term for an immediate genera; 
purapit, madj^Ji^hly after the commission of a felony, in which i1 








■I 
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was the duty, not only of all constables, but also of all private per- 
sons above fifteen, the inhabitants of the district, to join, on penalty 
of fine and insprisonment. This hue and cry might be set on foot by. 
the warrant of a J ustice of th^ Peace ; but this is not necessary, for it 
may be raised by any private person who knows of the felony. The 
party injured, or other person capable of giving information, should 
proceed at once to the constable of the district and give him a full 
account of the circumstance of the case, and a description of the 
person accused, so as to enable him to judge whether a hue and cry 
ought to be raised. . Thereupon, pursuit will be made, and as every 
one is bound to join in it, so every one who does join in it is protect- 
ed, even though it turns out that there was no felony committed, or 
that the persons suspected are wholly innocent. But those who 
raise hue and cry without sufficient cause will be punishable with 
fine and imprisonment. (2 Hale 9^, 102.) 

The Or. P.O., s. 92, cl. 3 gives a police officer power to arrest 
without warrant “ any person against whom a hue and cry has 
been raised of his having been conoerntd in afiy cognizable offence.** 
Nothing is laid down, however, as to the nature of a hue and cry, 
or the process by which it is raised. t 

188 . Whoever, knowing that, by an order pro- 
mulgated by a public servant lawfully 
empowered to promulgate such orjier, 
mnigatedbyapub- jjg jg directed to abstain from a cer- 

lie servant. , , . , 

tain act, or to take certain order with 
certain property in his possession or under his 
management, disobeys such direction, shall, if such 
disobedience* causes or tends to cause obstruction, 
annoyance, or injury, or risk of obstruQtion, annoy- 
ance, or injury, to any person lawfully employed, be 
punished with simple imprisonment for a term which 
may extend to one month, or with fine which may • 
extend to two hundred Eupees, or with both ; and 
if such disobedience causes, or tends to cause# danger 
to human life, health, or safety, or causes, or tends 
to cause,* a riot or afEray, sh^l be punished with 
imprisonment of either description for a 'term which 
may extend to six months, or with fine wliich may 
extend to one thousand Rupees, or with both. 

Commentary. * 

Where increased punishment is inflicted under the last clause, 
the finding must state facts to show that the caB<9 contains elements 

^Rgravation to wBxmiti the pttuiftbmeut. (B. v. Bataur%V| 3 Bom* 
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Explanation . — It is not necessary that the offender 
should intend to produce hirm, or contemplate his 
disobedience as likely to produce harm. It is suffi- 
cient that he knows of the order which he disobeys 
and that his disobedience produces, or is likely to 
produce harm. 

Illustration, • 

An order is promulgated by a public servant lawfully empowered 
to promulgate such order, directing that a religious procession 
shall not pass down a certain street. A knowingly disobeys the 
order, and thereby causes danger of riot. A has committed the 
offence defined in the section. 

, Commentary. 

The validity of the order *is immaterial, provided the order is 
giromulgated by a public servant who has jurisdiction to pass it. 
But where the order is given by a person who had no authority 
whatever to pass such an order, the person against whom it is 
directed would be entitled to treat it as a mere nullity. (R. v. 
Khandoji, 5 Bom. H.O. C.C. 21.) For instance, a Magistrate has 
powei^to order a person to refrain from interfering with property 
claimed by another, but he has no power to order property to be sold, 
and any person affected by such order would be justified in setting 
it at nought. • 

A conviction cannot be upheld unless the order what has been 
disobeyed is on the record. (R. v, Dwarick Misser, 18 Suth. Gr. 30.) 

Further, to constitute an offence under s. 188, there must nob only 
be disobedience to an order, but the disobedience must cause, or 
tend ho cause, some of the injurious results named in the seotion. 
Therefore, when a Magistrate issued an order that all persons who 
carried arms should take out licenses under Act XXXI of 1860, 
•(Arms and Ammunition) it was held that disobedience to such an 
order was not an offence under this section, as there was no evidence 
that it would cause or tend to cause annoyance, obstruction, &c. (R. 
V. Nundkujnar, 3 B.L.R. Appx. 149.) 

** A Magistrate of the district, or a Magistrate of a division of a district, or 
any Magistrate specially empowered, may, by a written order, direct any person 
to abstw from a certain act, or to take certain order with certain property in 
1^ possession or under his management, whenever such Magistrate shall con- 
sider that suq^h ^iroction is likely to prevent or tends to prevent obstruction, 
annoyance, or injury, or risk of obstruction, annoyance, or injury to any person 
lawfully employed, or danger to human life, health, or safety, or a riot or an 
affray.*’ (Or. P.C., s. 518.) 

This seotion embraces maiy cases which in England would be 
called nuisances, and authorizes the Magistrate in such cases to 
interfere summarily. It is not confined to those acts andmod^ 
of enjoyment of prd^erty only which are in themselves unlawful. 
For instance, an order by a M^istrate prohibiting a iSeiiiitidar 
from holdiDg a new market on his estate close to an old 6sM»Uii&id 
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market belonging to a neighbouring Zemindar, on the ground 
that it had caused unlawful assemblies and raised apprebensioii of a 
breach of the peace, was held to be within his jurisdiction. In this 
particular instance the Court refrained from saying whether the 
Magistrate had exercised his discretion in a proper manner, or whether 
bis order required any amendment as to duration or injunction; 
they also suggested that it might be unlawful for a Magistrate to 
issue an order under that section which would be utterly destructive 
of a man’s right of property. (R. v, Byknntrani, 10 B.L.R. 434, S.C. 
18 Suth. Cr. 47 : See Gopi Mohim v. Tararooni, 5 Cal. 7.) Under 
an analogous Section, (282 of Act XXV of 1861; X of 1872, s. 491,) 
an order by a Magistrate which had the effect of preventing a house- 
holder from building a wall to his own house, because his doing so 
might result in a breach of the peace between himself and his 
neighbour, was set aside as illegal. (Kashichuuder v. Hurkishore, 
10 B.L.R. 441, S.C. 19 Suth. Cr. 47.) This section can never 
be put in force except in order to prevent some one of the 
consequences recited in the latter, part of the section. There- 
fore, an order by a Magistrate prohibiting the owners of 
cattle, sheep, and ponies from allowing them to stray within 
the town was held not to be authorized by the section. (R. 
V, Mozafar, 9 B.L.R. Appx. 36, S.C. 18 Suth. Cr. 21 : U. v. Ameerud- 
deen, 6 B.L.R. 78, note, S.C. 12 Suth. C.R. 36.) And, similarly, 
where the order was directed to two persons, directing them to 
remove a certain embankment whereby the adjacent lands of the 
complainant were in danger of being flooded, the High Court was of 
opinion that the order was ultra vires, and must be set aside. (5 
Mad. H.O, App. xix, S. C. Weir, 808.) But in the case of a public 
temple, frequented by a large concourse of pilgrims, an order 
directed to the hereditary priests, requiring them to enlarge the 
doorway, was held to be within the terms of the section, as being 
necessary to prevent danger to human life or safety. (R. v. Ram* 
Chandra Eknath, 6 Bom. H.C.C.C. 36.) Nor should it be applied to 
cases falling under the terms of s. 821 of the Grim. P.C. ui?less a 
speedy remedy is absolutely required. (Ct*. P.C., s. 518. Exp. 1.) 

Under either section, the order ought to contain a clear state- 
ment of the facts which the Magistrate, in the exercise of his judicial 
discretion, considers to constitute the material facts of the case, and 
upon the footing of which he has made the order.” (R. v, Hari- 
mohun Malo, 1 B.L R. A.Cr. 23, S.C. 10 Suth. Cr. 53.) • 

See also Act XXIV of 1859 (Madras Police), s. 49 and Act V of 
1861 (General Police) ss. 30 — 32 as to orders given by the Police in 
regard to obstructions in the public highways. 

Magistrate of the district, or a Magistrate of a division oi a district, or 
any Magistrate specially employed, may enjoin any person not to repeat or 
continue a public 'nuisance as defined in s. 268 of the Indian Penal Code, or 
under any special or local *law.” (Cr. P.C., It 519.) 

See also the various Acts for the conservancy and improvement of 
the Presidency Towns, addenda^ Monicifal Rat|s. 

All the above enactments refer to cases in which the acta are primd 
fam lawful, but are under their peculiar circumstances rightly pro- 
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hibifced, from their tendency to endanger the peace or safety of the 
public. For instance ; a person has a perfect right to let his house 
go to ruin if he likes ib ; but if his ruinous house adjoins the public 
highway, a new consideration arises, a^Jiarb from that of private pro- 
perty, and the owner may fairly be ordered to repair his house, or to 
pull it down. So, in the case of a public procession, which is put in 
the illustration, where an act, lawful in itself, is prohibited on 
account of the danger which it may cause to the public tranquillity. 
(Sivappachari v. Mahalinga, 1 Mad. H.C. 50.) 

Ib will be observed that the Magistrate has only power to direct, 
or forbid, certain acts ; he cannot create or decide rights, which are 
exclusively for the decision of civil tribunals. He is also limited to 
certain grounds of interference, m., obstruction, annoyance, or injury 
to the public, and where these do not exi.st, or may not fairly be appre- 
hended, he has no authority to intWfere. (4 Mad. H.C. Appx. vi, S.C. 
Weir, 36.) On the other hand, his orders cannot be cancelled by those 
of the civil authorities, as they rest on grounds which do not come 
within civil cognizance. Thc^Oivil Judge decides upon the rights of 
^ the parties before him, quite irrespectively of the consequences which 
may flow from the exercise of those rights. The Magistrate may 
admit the existence of the rights which have been adjudicated on by 
the civil pow^er, and yet, on grounds of over-ruling public policy, 
declare that the exercise of those rights must be suspended. 

A^ery common instance ii> which these questions have been dis* 
cussed is in regard to the ricrht to go with processions or insignia 
on the public highways. Primd^acie every individual has a right to 
pass along the public highways hi any manner, and with any number 
of attendants, he chooses, pnovided he does no in jury to any one else. 
And the fact that he has never done so before is no reason why ho 
should not do so now. Accordingly, the Madras Sadder Court ruled 
that a priest had a right to pass with a palanquin in procession 
through the high street of Salem, accompanied by his disciples, bands 
of m^sic, banners, &c., lyid laid ib down thab “ such right is inherent 
in every subject of the 8tate, not requiring to be created by sunnud 
or patent, and ib lies upon those who would restrain him in its exer- 
cise, to show some law or custom having the force of law, depriving 
him of the privilege.” (Mad. Dec. 219 of 1857.) 

On thc^obher hand, ib has been ruled thab the orders of a Magis- 
trate, forbidding processions or the like, arc conclusive until with- 
drawn, not as to the right which they do not affect, but as to the 
' exercise of the right, and that such orders can neither be cancelled 
by the Civil iu)r Sessions Court, since neither of these tribunals is 
responsible lor the public safety. (Mad. Dec. 214 of 1858; Ibid, 
208 of 1860; m^pra, 1 Mad. H.C. 50 cjfd., R.A. 40 of 1864 per Scotland, 
C.J. and Frere, J., November 21, 1864.) Beng. S.D. 265 of 1855. But 
such order may bo withdrawn by a subsequertt Magistrate, for he is, 
for the time being, the only fitting Judge of what the public interest 
require/ (F.M.P. 18 of 1860, Isb March, I860.) 

On the same pi^nciple it has been ruled by the High, Court in 
Bengal that where a Magistrate has acted under Chap, XX (now 
Chap. XXXIX) of the Criminal Procedure Code ia removing 

21 /V-. 
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nuisances or obstructions, no action will lie in a Civil Court to 
reverse his order, or for an injunction to prevent its being acted on. 
When the procedure laid down by the Code has been followed, the. 
act of the JVIagistnite is final. (‘IJjalamayi Chandra Kumar, 4 B.L.R. 
F.B. 24 ; Haul Kishore v. Biseshur, Marsh, 231 ; Chunder Nath Sen 
in re, 2 Cal. 293.) This, however, does not prevent a suit being 
brought against the Magistrate to recover damages for the act. In 
such a .suit, if it appears that the Magistrate was acting 

judicially and within his jurisdiction, although his proceedings 

were careless and . irregular, the action will fail. (Collector 

of Ilooghl}’^ V. TarakriJith, 7 B.L.R. 449, S.O. 16 Suth. 63.) If, 

on the other hand, he acted without jurisdiction, he will be 
liable, unless his case comes under the protection given by Act 
XVIII of 1850 to Magistrates who act hmtd fide but without juris- 
diction. As to what eonstitntes ho^a ftdes^ tiie Madras High Court 
appears to treat it in a manner more favouralde to the Magistrate 
than the High Court in Bengal. The latter Court considers that a 
Magistrate who has misconstrued the l;iw is.. only protected if his 
proceedings have been in other respectlt regular, and if the view of 
the law taken by him is such as a reasonable and careful man might 
take. (Taraknath v. Collector of Hooghly, 4 B.L.R.A.C. 37 S.C. K5 
Suth. 13.) The Madras High Court treats bona jidea as a simple 
fact, to be ascertained with reference to the state of mind of the 
individual Magistrate at the time he committed the act complained 
of. The unreasonableness of his error, or the impropriety of his 
motives would, of course, be strong evidence that he*did not believe 
in his ow’n jurisdiction. Therefore, where it was found as a matter 
of fact that the Magistrate, in removing what ho considered to be a 
nuisance under Chap. XX, did in fact believe that be was warranted 
in so acting, though his belief was hastily formed, and one which he 
would not have arriv^ed at with a reasonably competent knowledge 
of the law, the High Court held that he was protected under Act 
Xyill of 1850. (Scshaiyaiigar v, Ragunatha, 5 Mad. H. C. 345; 
Ragunada v, Natharauni, 6 ibid. 423.) 

A very important question may arise as to whether a Magistrate 
should invariably prohibit certain acts, merely upon the ground that 
they may endanger public tranquillity. There may be cases in which 
religious, or political, bigotry will render it certain that a disturbance 
will ensue upon the exercise of certain rights, and yet it may be the 
duty of the Magistrate to support the parties who claim that exercise 
in the face of all opposition. For instance ; the establishment of a 
Christian place of worsliip in a Brahmin’s village, and the attendance 
of Native converts at Divine worship, might be certain to produce a 
breach of the peace ; and yet it would, I conceive, be the duty of 
the Magistrate to call out an armed force, if necessary, rather than 
to allow unoffending persons to be intimidated out of their lawful 
privileges. I imagine the true rule to bo, that where the exercise of 
a right is a mere luxury, the temporary denial of which would not 
practically interfere with a man’s general rights as a subject, ‘be may 
fairly be forbidden to enforce bis rights at the risk of public disturb- 
ance. But where the right is one of a substaiftial nature, which 
enters into the daily usages of life, there the Magistrate is bound to 
support the subject against illegal opposition. Tranquillity ought 
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not to be maintained by a sacrifice of liberty. For instance; I conceive 
the Magistrate ought, ac all hazard, to support every sect in the prac- 
tice of their religious rites in such places as are set apart for them. 
This is a substantial right; but if tfiey wish to parade abont the 
streets with the symbols of their faith this is a mere luxury, and may 
fitly be refused if it is likely to be attended with a disturbance. In 
one of the cases I have mentioned above (F.M.P. 57 of 185ft) the 
dispute was as to the right of a certain low caste in Tiimevelly to 
carry their corpses to burial along the public road, there being 
admittedly no other. In that case it seems lo me that the right 
claimed was of so substantial a nature that all possilde aid should 
have been given in its support. It is evident that in all these cases 
half the opposition would die away when it was known that (xovern- 
ment was not enlisted in its favor. Nothing fosters caste prejudice 
like Magisterial countenance. 

189 . Whoever liolds out any threat of injury to 
. any puljlic servant, or to any person 

'Ihreat of injury • f ill- .1 . 1 i- 

to a public Bcr- 111 wliom he Delieves that public ser- 
vant to be interested, for the purpose 
of inducing tliat public servant to do any act, or to 
forbear or delay to do any act, connected with the 
exorcise of the public functions of such public ser- 
vant, shall be punished with imprisonment of either 
description for a term »which may extend to two 
years, or with fine, ois with both. 

Commentary. 

I conceive that the injury referred to in the above sections need 
not necessarily b^ an illegal injury, and that any threat of harm which 
is not the lawful result of the act itself is prohibited. For instance ; 
it is perfectly lawful to prosecute a public servant for bribery, liut 
if a suitor were to threaten a Moonsiff with disclosure of an act of 
bribery, in order to influence his decision in a suit pending before 
him, this would be a criminal act. If however an official were about 
to perform an illegal act, it would not be criminal to threaten that 
he should bo reported .and held up to the displeasure of his superiors. 
For this would be merely the lawful result of the act which he was 
committing. 

190 .. •Whoever holds out any threat of injury to 
any person for the purpose of induc- 
to ioduco aij'y 'pev- that pcrson to* refrain or desist 

making a legal application for 
protection to a protection against any injury, to any 
public servant. ‘public servant legally empowered as 
such to give such protection or to cause such pro- 
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tection to be given, shall be punished with imprison- 
ment of either description for a term which may 
extend to one year, or Vith fine, or with both. 


CHAPTER XI. 

OP FALSE .EVIDENCE AND OFFENCES 
AGAINST PUBLIC JUSTICE. 

191 . Whoever, being legally bound on an oath, 
or by any express provision of law to 
aeow!”**^***” truth,, or being bound by law 

to make a declaration upon any sub- 
ject, makes any statement which is false, and which 
he either knows or believes to be false, or does not 
believe to be true, is said to give false evidence. 

Explanation 1. — A statement is within the mean- 
ing of the section, whether it is made verbally or 
otherwise. 

Explanation 2. — A false statement as to the belief 
of the person, attesting is within the meaning of the 
section, and a person may be guilty of giving false 
evidence by stating that he believes a tiling which he 
does not believe, as well as by stating that he knows 
a thing which he does not know. 

Illustrations. 

(a) Al in support of a just claim which B has against 'Z for one 
thousand Enpees, falsely swears on a trial that he heard Z admit the 
justice of B’s claim. A has given false evidence. 

{h) A, being bound by an oath to state the truths states that he 
believes a certain signature to be the handwriting of Z t when he 
does not believe it to be the handwriting of Z. Here A states that 
which he knows to be false, and therefore gives false evidence. 

(c) A, knowing the general character of Z’s handwjfiting, states 
that he believes a certain signature to be the handwriting of Z; A in 
good faith believing it tp be so. Here A’s statement is merely as to 
his belief and is true as to his belief, and, therefore, although the 
signature may not be tljle handwriting of Z, A has not given false* 
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{d) A, being bound by an oath to sbate the truthi states that he 
knows that Z was at a particular place on a particular day, not know- 
ing anything upon the subject. A gives false evidence whether Z 
was at the place on the day named or nt>t. 

(e) A, an interpreter or translator, gives or certifies as a true 
interpretation or translation of a statement or document which he is 
bound by oath to interpret or translate truly, that which is not,* and 
which he does not believe to be a true interpretation or translation. 
A has given false evidence. 

192 . Whoever causes any circumstances to exist, 
or makes any false entry in any book 
^^^abricating false oj. record, or makos any document 
containing a false statement, intend- 
ing that siich circumstance, false entry, or false 
statement may appear in evidence in a judicial pro- 
^ceeding, or in a proceeding taken by law before a 
public servant as such, or before an arbitrator, and 
that such circumstance, false entry, or false state- 
ment, so appearing in evidence, may cause any 
perswn, who in such proceeding is to form an opinion 
upon the evidence, to entertain an erroneous opinion 
touching any point material to the result of such 
proceeding, is said “ to fabricate false evidence.” 

Jllustrations, 

(a) A puts jewels into a box belonging to Z, with the intention 
that kthey may be'found in that box, and that this circumstance may 
cause Z to be convicted <ff theft. A has fabricated false evidence. 

ih) A makes a false entry in his shop book for the purpose of 
using it as corroborative evidence in a Court of Justice. A has fabri- 
cated false evidence. 

(c) A, with the intention of causing Z to be convicted of a criminal 
conspiracy, writes a letter in imitation of Z*8 handwriting purport- 
ing to be addressed to an accomplice in such criminal conspiracy, 
and puts the letter in a place which he knows that the officers of the 
Police are likely to search. A has fabricated false evidence. 

Commentary. 

The two previous sections go very much beyond the old Griminal 
law as to perjury. Perjury at common law could only be committed 
where the false statement had reference to some judicial proceedii^v 
Hence, where Statutes provided for solemn declarations beiug mi^, 
or oaths taken in ndn-judioial proceedings, as for instance wilder the 
Marriage# Act, it has been customary to add a clause, extendiii^ the 
penalties of perjury to any falsehood contained in suck deblaration. 
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Under the present Act the distinction only exists in reference to the 
degree of punishment imposed. 

Section 191 includes all cases in which a party is expressly bound 
to make a statement and a true statement. It does not apply to 
merely voluntary statements such as form the basis of a contract. 
Nor CO false statements in a complaint to the Police. (2 R. J. & P. 
25.)* But false answers to a Police OflScer acting under s. 119 of the 
Op. Pro. Code, are punishable under this section (R. v. Nim Chand, 
20 Sutb. Or, 41.) A merchant who returns his income to the Income- 
tax Commissioners* for assessment is making a statement which he 
is bound by law to make and to make truly. And so it would be in 
the case of a person who fills up untruly the Municipal assessment 
paper which is sent to him, or who gives false answers to questions 
put to him by a Registrar of deeds under Act XX of 1860. (R. v, 
Juggut Ohunder, 6 Suth. Cr. 81 : SC. 2 Wym. Cr. 61.) But a 
horse-dealer who makes a false statement as to the soundness of a 
horse would not come under this section. He is not bound by an 
oath, or anything equivalent ; there is no express provision of law 
which binds him to state the truth, nor is he bound by law to make 
any declaration at all upon the point. An so it is laid down by Act* 
X of 1873, s. 14 that “every person giving evidence on any subject 
before atiy Court or person hereby authorized to administer oaths 
and affirmations shall be bound to state the truth on such subject.’* 

The word * oath* is defined in s. 51.^ See, too, Act X of 1873ft 

The offence will equally have been committed whether the state- 
ment was known to be false, or was put forward as true, without any 
reason to conceive it to be true. But it must appear that the state- 
ment was deliberate and intentional. * This can, in general, only bo 
judged of by the surrounding circumstances. Where a witness 
falsely asserts, or denies, a fact of which he must be cognizant, which 
he cannot well have forgotten, and which is so important that his 
attention must have been directed to it, there can belittle doul^t that 
he has perjured himself. But, on the other hand, great allowances 
must be made for a man who has been kept a whole day under the 
ordeal of examination, cross-examination, aud re-examination ; who^ 
has been questioned minutely as to complicated transactions, which 
he may have forgotten, or taken up erroneously from the first ; aud 
who is plunged into that pardonable perplexity and confusion to 
which a practised advocate will often reduce the most honest witness. 
And hence it is an invariable rule, that the whole of a deposition or 
affidavit is to be taken together, and one part explained by the othei', 
or even by a subsequent answer. For till this is done, you have not 
got at the full meaning of the witness. (Arch. 710.)* • , 

The false statement must be one which will lead the judicial officer 
to form a false opiniqn upon a point material to the merits of the 
case. Therefore, when la Vakil, who had got a genuine Vakalutnamah, 
forged the Magistrate’s authentication to the signature, it .was held 
that this was not an offence indictable under s. 193, as the Vakalut* 
namah was not eviden^^ and the error (if any) induced in the mind 
of the Judge as to its genuineness could not affect his deci|iion of the 
oase; (R. Keilasum^i 5 Mad. H.C. 373: S,0. Weir, 50) 



FALSE EVIDENCE. 


By English law perjury must be proved by two witnesses, or by 
one witness, confirmed either by a written document, or by some 
material and relevant facts which contradict the statement upon 
which the perjury is assigned. For, otherwise, there would be 
merely oath against oath, and the presumption of innocence would 
turn the scale in favour of the prisoner. (Ach. 245, 713.) But under 
the Indian Evidence Act I of 1872, s. 134, no particular number of 
witnesses shall in any case be required to prove any fact. 

Under Eeg. Ill of 1826, (Perjury) proof that a party had given 
two directly contradictory depositions was sufficient to secure a con- 
viction for perjury, without showing which of them was in fact 
untrue. But this Regulation has been repealed by Act XVII of 
1862. (Old Cr. Law and Pro. Repeal). Accordingly, it was laid 
down by the Madras Sudder Court, that, “ on a prosecution under s. 
193 of the Indian Penal Code, for intentionally giving false evidence 
in a judicial proceeding, it will not be sufficient merely to show that 
the defendant's statemejit is opposed to some other made by him 
on oath or affirmation, but it nnust be shown that such statement 
was false, and that the defendant knew it to be so/' (Sudder Court 
Ibules, 28th April, 1862.) So in Calcutta. (R. v, Soonder Mohooree, 
9 Suth. Cr. 25; R. v. Denonath, ib, 52). But both Courts are now 
agreed that in such a case, where perjury is charged upon each of 
the contradictory statements and it is impossible to decide which of 
them is false, there may be a conviction in the alternative under s. 72, 
(ante |f. 45, and see a form of alternative charge in Sched. Ill to the 
Cr. P.O.) 

It is hardly necessary to remark, that the mere circumstance that 
the same man, at different tinges, made contradictory statements upon 
the same point, is by no means conclusive proof of guilt. Either 
statement may have been made under the influence of forgetfulness, 
or misapprehension ; or he may, when he made the second statement, 
have discovered the falsity of what he had believed to be true when 
he made the first* statement. Still less would it be safe to convict, 
when each statement mefely conveys an expression of opinion ; for 
instance, as to the identification of property, or the similarity of 
* •handwriting. The statements must relate to matters so necessarily 
within the knowledge of the party on both occasions, that one or 
other statement must have been known to be false when it was made. 
For instanoe ; if a man were at one time to swear that he had been 
beaten and robbed, and at another time were to swear he had neither 
been beiiten nor robbed, either assertion may be true, but he must 
have known one or other to be untrue. (R. v, Nomal, 4 B.L,R.A. Cr. 
9, 12, S.C. 12 Spth Cr. 69.) 

Where it*is intended to charge a person in the alternative for 
having made contradictory statements before different tribunals, 
there must be a proper sanction for a prosecution on each branch of 
the alternative. (R. v, Balaji, 11 Bom. H.C. 34.) 

A good deal of the old lawupon the subject of perjury turned upph 
the fact that an oath, or an affirmation rendered equivalent to it by 
. law, was essential element of the offence. 

Under the present Act an oath is merely one of the forma l 
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a party may be bound to speak the trnth. Hence, eireh if an oath 
were unnecessarily and improperly administered by an inGompetent 
person, as, for instance, if the Municipal Commissioner should force 
a rate-payer to swear to the truth of his return, still the offence con- 
stituted by s. 191 would be committed, if the party making the state- 
ment were under a legal obligation to speak the truth even without 
an oath. 

But where some particular ceremony is necessary, as a condition 
without which the person is under no legal obligation to speak the 
truth, the offence of giving false evidence cannot be committed if 
that ceremony has not taken place. Therefore, when the evidence 
of a Native Christian as a witness was given on solemn affirmation, 
and not on oath, the Madras High Court held that he could not be 
convicted under s. 193. 

“It was essential to prove that the prisoner, at tho time he made the false 
statement, was under a legal obligation as a witness to state the truth, and to 
constitute that obligation in the case of a witness ir: a judicial proceeding who 
professes the Christian faith, the sanction of an oath on the Holy Gospels is an 
absolute requirement of the law. Act V of 1840, which gives to the affirmation 
made by the prisoner the same legal effect as an oath, applies only to persons 
who are Hindus and Mahomedans by religion as well as by birth.” (R. v. Veda- 
muttu, 4 Mad. H.C. 185, S.C. Weir, 48.) 

Formerly, a witness might decline to answer any question which 
tended to criminate himself. But now he is compelled to answer, 
and although his answer, if true, caniiot be used a, gainst him, if false 
it will subject him to punishment. (Act I of 1872, s. 132, (Ind. Ev.) ; 

3 Mad, H.C. Appx. xxix: S.C. Wew', 44.) 

The offence of fabricating false evidence under s. 192 is confined 
to cases in which the intention of the fabricator is to produce “an 
erroneous opinion touching any point material to the result. But 
what will be the case if the intention is to produce a correct opinion ? 
Suppose, for instance, that a shopkeeper who has^ actually supplied 
a person with goods, but has no entry in his books, were to forge an 
entry as coiToborativo evidence. The result would be to induce the 
Judge to oomo to a perfectly sound view of the point in issue, viz., 
whether the articles had been supplied. But he would have been led' 
to f^n erroneous opinion, not as to the result of the proceeding, but 
as to a point material to the result, viz., whether the plaintiff’s books 
contained such an entry as might naturally be looked fol* under the 
ciroumstances. So that the real meaning of the section is, just as 
the old law upon perjury was, that the false statement must be upon 
a point material to the issue. It will be observed that in this respect 
there is a difference between ss. 191 & 198 on th^ one hand, and 
8. 192 and the subsequent ss. 197 to 200 on the other hand. In the 
former sections the offence of giving false evidence is made to consist 
in giving false statement, and nothing is said as to its being a 
statement material to tbe point. The omission is evidently inten- 
tional, since in the original draft (s. 188) the words “ touchiiorg any 
point material to the lesult’* were introduced. And so it has been 
ruled, that the materi^ity of the subject-matte# of the statement is 
not a substaiitial part of the offeiiOe of Kiving false evidenbe under 
js. 191 & 199. (E. 0 . Aidrus 1 Mad. 88, Weir* I 
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R. V. Parbufcty Churn, 6 Suth. Cr. 84; S.O. 2 Wym. Cr. 65; R. 
Shib Prosad, 19 Suth. Or. 69.) Where, however, a criminal indict- 
ment is based upon a false statement as to a wholly immaterial fact, 
it will often be successfully contended* that the knowledge of its 
falsity, which is necessary to secure conviction^ has not been made 
out. Where a party deliberately makes an untrue statement as to a 
very material circumstance, to which his attention is likely to have 
been directed, and when this false statement is for his own benefit, 
or for that of the person callmg him, it may be assumed that be 
knew he was deposing falsely. But no such presumption can arise 
where the point was irrelevant, and one upon which he might have 
answered either way, with equal absence of result. In such a case 
a Court would seldom be justified in exercising the powers of com- 
mittal vested lu it by the Cr. P.O., s. 468, note to s. 193. 

The word ‘ omission’ in Act X of 1873, s. 13, (Oaths) applies to any 
omission whether accidental, negligent or intentional. (B. v, Sewa 
Bhogta, 14 B.L.B. 294:, S.C. 23 Suth. Cr. 12.) 

• 

Even under s. 192, false evidence which is material will be indict- 
able, though it ought not to have been admitted at all, as not being 
in accordance with the principles of evidence. For instance, where 
a witness was called to contradict a previous witness upon a point 
which only went to his credit, it was ruled that he might be indicted 
for perjury, since his evidence was material, though, being on a 
collatilral point, it ought not* to have been received. (R. v. Gib- 
bons, 31 L.J.M C. 98, 8.C. L. & C. 109.) And so it would be if a 
witness gave a false statement as to the contents of a writing, although 
he ought never to have been asked the question. 

Anything will constitute a*6tatoment under s. 192 if it purports to 
embody a fact, and is capable of being used as evidence. For instance ; 
the fabrication of a bill of lading with the Capttfm’s napie to it 
would be a statement by him that he had received certain goods on 
board the ship. 'And so when a person purchased a stamp which 
he intended to use in a judicial proceeding and gave a false name, 
in consequence of which the stamp vendor endorsed the stamp in 
the name he had assumed, it was held that an offence bad been 
committed under this section. (Empress r. Mula, 2 All. 105.) A 
question may, however, arise where the document is a genuine one, 
but some addition involving a statement is made to it. Suppose the 
case of an assignment of land, perfectly genuine, coming in evidence 
before a Court. Would it be a fabrication of false evidence to put a 
dead man’s name to the bottom of it, for the purpose of giving it the 
credit of another witness P The definition of a document in s. 29, 
{ante p. 22,^ ^eems to enable the Court to treat any false statement, 
though only a portion of a writing, as a false document, so as to 
support a conviction. Such an act would also amount to forgery 
under s. 463. 

But where a person made an application for a new trial to a Small 
Cause Court, under s. 21 of Act Al of 1865, (Mofussil Smell C/,0.) 
and lor that purpose put in a memorandum of the grounds o{ th'f 
appUoatiqn» MOid signed a verification clause at the end, 
memoraiid^ wes shown to be false to the knowledge of ^e 

22 
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making it, it was held that he was not punishable under s. 191 ot* 
192. It did not come within the terms of s. 191 as he was not bound 
by oath or by any express provision to state the truth in the memo- 
randum, or to make the statement at all. Nor did it come under 
s. 192, since, so far as the memorandum contained a statement of fact, 
it operated not as evidence, but merely as a statemenji of what 
the applicant was prepared to prove by evidence. (R. v, Haran 
Mandal, 2 B.L.R.A.Or. 1 C.C. 10 Suth. Cr. 31.) 

To sustain a charge under this section some express clause must 
be shown which recjuires a statement to be verified. Thei'efore, it is 
not indictable to make a false statement in an application under s. 
119, to have a civil suit reheard, after an ex-parte decree. (R. v, 
Kartick Chunder, 9 Suth. Or. 58 : S.C. 5 Wym. Gr. 58.) 

193 Whoever intentionally gives false evidence 
in any stage of a judicial proceeding, or 
fai^evidOToe!^ fabricates false evidence for the pur- 
pose of being used in any stage of a 
judicial proceeding, shall be punished with imprison- 
ment of either description for a term which may 
extend to seven years, and shall also be liable to fine ; 
and whoever intentionally gives or fabricates false 
evidence in any othe r case, ‘ shall be punished with 
imprisonment of either Ascription for a term which - 
may extend to three years, and shall also be liable 
to fine. 

Explanatidn 1. — A. trial before a Court Martial or 
before a Military Court of Request is a- Judicial pro- 
ceeding. 

Explanation 2. — An investigation directed by law 
preliminary tp a proceeding before a Court of Jus- ^ 
tice is a stage of a judicial proceeding, though that 
investigation may hot take place before a Court of 
Justice. 

Illustration, 

As in an inquiry before a Magistrate for the purpose of aboertaiuihg 
whet W Z ought to be committed for trial, makes on oath a state- 
ment which he knows to be false. As this inquiry is a stage of a 
judicial proceeding, A has given false evidence. 

Explanation 3.^ — An investigation directed by a 
Court of Justice' according to law, -tod conducted^ 
under the authoifty of a Cburt of 
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of a judicial proceeding, thougli that investigation 
. inay not take place before a Court of Justice. 

Ulustraiion, 

A, in an inquiry before an officer deputed by a Court of Justice to 
ascertain on the spot the boundaries of land, makes on oath a state- 
ment which he knows to be false. As this inquiry is a stage of a 
judicial proceeding, A has given false evidence. 

Commentary. 

'The phrase ‘‘judicial proceeding** which occurs so frequently in 
this section is not defined in this Code. In general the phrase means 
a proceeding which takes place before a Judge, who is acting in the 
discharge of his office, see ante p. 61. This is nob its meaning here, 
however. The word Judge is defined in s. 19, ante p, 17, so as to 
exclude all officers who g^re not authorized to give definitive judgment. 
A judicial proceeding under this section means “ any step taken by 
the Court in the course of administration of justice, in connection 
Vith a case pending,** (R. v. Aidrus Sahib, 1 Mad. H.C. 43 S.C. Weir 
38,) even though the stage in which the false evidence is given is one 
in which no judgment can be given, and which may possibly ter- 
minate the case, so that no judgment will ever be given. Under the 
Cr. P.C., 8. 4, a “ judicial proceeding’* is defined as meaning any pro- 
ceediflg in the course of which# evidence is, or may be, taken, or in 
which any judgment, sentence, or final order is passed on recorded 
evidence. Orders under ss. 518 & 619 of the Cr. P.C. are nob judicial* 
proceedings, bub an order under s*. 521 is. (Cr. P.C. ss. 520, 521.) 

But it would be otherwise* where the inquiry was conducted for 
some purpose wholly unconnected with the judicial proceedings. For 
instance; where a Magistrate received ananonymousdetter, charging 
some persons with murder, and took evidence, nob for the purpose of 
traci^ig the murder, bub of ascertaining the author of the letter, it 
was held that the inquiry •was nob a “ stage of a judicial proceeding,** 
and that a conviction under s. 192 could nob be sustained. (R. if. 
Bykunt Nath, 6 Suth. Cr. 72; S.C. 1 Wym. Cr. 71.) And, similarly, . 
where the object of the inquiry was to discover the writer of a 
scandalous petition, (R. v. Jibhai Vaja, 11 Bom H.C. 11.) And so 
the preparation of false accounts, with the intention of producing 
them before a forest officer, who was not authorized to hold an 
investigation, was held not to be an offence under s. 193 (R. v. 
Bamajirav, 12 Bom. H.C. 1.) 

Hence, where it appeared that the bailiffs of a Court, twelve in 
number, whre constantly called upon to give evidence as to the 
service of sammonses in the different cases before the Court, and that 
it was the pi^tice to call them all up at the beginning of each dty, 
and to affirm them solemnly to give true evidence in all the ca^^ 
coming l;^f ore the Court that day, and one of the bailiffs at a lattr 
^nod of the day gave false evidence, it was held that be was 
perly convicted under s. 193, the affirmation being admimiterti ill 
“ a stage ^f a judicial proceeding.** (R. v. Yenkatachala# J’illai, 
2 Mad. H.C. 43. ) Bub where a Judge without ahy authority ail%^ ilm 
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tittle of a cause, so as to change it into another which had nerer been 
legally instituted, and after such charge the prisoner was sworn and 
gave false evidence, it was held that the conviccion was bad. Coch^ 
bum, OJ., said, ** 1 think th4t the alleged perjury was committed on 
the hearing of a cause which had no existence, and in which the Judge 
had no jurisdiction,” (R. v. Pearce, 32 L. J.M.C. 75.) 

Proceedings before the Coroner are judicial proceedings. Act IV 
of 1871, s, 8 (Coroner’s.) 

I Several false statements contained in the same deposition constitute 
I only one offence. (6 Mad. H.C. App. xxvii, S.C. Weir, 51.) 

Under the Cr. P.C., s. 468 “a complaint of an offence against 
Public Justice, described in ss. 193 — 196, 199, 200, 205 — 211, or 228 
of the Indian Penal Code, when such offence is committed before or 
against a Civil or Criminal Court, shall not be entertained in the 
Criminal Courts, except with the sanction of the Civil or Criminal 
Court before or against which the offence was committed, or of some 
other Court to which such Court was^subordfuate.” 

As to the nature of the sanction, and the time at which it may be^ 
given, iSee s. 470, of the Or. Pr. Code, ante p. 143. 

Applications under this section should, as a general rule, be made 
first to the Court before which the perjury is alleged to have been 
committed. (Raja of Venkatagiri in re 6 Mad. H.C. 92, S.C. Weir, 
287.) But where the original Court had believed the evidence, evhich 
was pronounced in the High Court to be untrustworthy, the applica- 
tion would properly be made to the High Court, which first con- 
sidered that perjury bad been comcnitted. 

Wheu an offence is committed before ^ Magistrate of the first class, 
who declines to sanction a prosecution, a fresh application may be 
made to the Magistrate of the District, and should not he made to 
the Court of Session. (Empress v, Fadmanahha, 2 Bom. 384 ; Gar* 
Dyal, in re, 2 All. 205.) 

Proceedings taken without sanction are, wholly without jurisdic- 
tion, and any conviction had under them must be quashed. (R. tr. 
Hahima Chandra, 7 B.L.R. 26 S.C. 15 Suth. Cr. 45,.) It is impor- 
tant, therefore, to consider the effect of the proviso, ** Such sanction 
may he given at any time,” which is found in s. 470, as contrasted 
with the words, the sanction must he given before the commence- 
ment of the proceedings” which are found in s. 466, anti p. 134. 1 
imagine it means, at any time before conviction, and, if so, the sanc- 
tion whenever given would relate back to the institution of tlm 
charge, and give validity to all subsequent proceedings. (See R. v. 
Krishna Bau, 7 Mad. H.C. 68 S.O. Weir, 283.) 

'The terms of s. 470 apparently over-rule some decisions under the 
former Cr. P.O., which l^id down that sanction, not expressly given, 
might be implied froitn the fact, that the officer who ought to have 
given the sanction had proceed^ with the case. .(R. u, Narainappa 
Comte, 5 Bom. H.O.C.C. 38 ; B« v. Mabammad Kbap, 6 
Also, that a sanotion |o a prosecution for false eyidenoe should state 
the exact words which the Judge considers to be false. (E« 
Kartick Chunder, 9 ^fch. Or. 58^ S.C. h# Wym. Cr. 58.) * 
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** But,” the Bombay Court remarks, “ we do not think that the new enact* 
ment is intended to 'provide fora sanction expressed with so little definiteness 
as eqiuilly to justify the prosecution of any person for any offence >*i>d in any 
Court whatever. The sanction given must refer to the Court in which the 
false statement is alleged to have been given, and it must ^so refer to the 
occasion on which it was given. Both must be properly designated in oMer 
that the trying Court may inform itself as to the investigation or trial upon 
which it is really authorized to enter ' and generally also, we think that jt is 
desirable for the ends of justice, if not necessary, to state the offence intended 
to be charged in general terms, though details need not be given.’/ (E. u* 
Balaji, 11 Bom. H.C. 34.) 

It is no ground for refusing sanction for a prosecution for giving 
false evidence, that the evidence was given before the predecessor in 
office of the officer to whom the application is made. The Court is 
still the same, through the incumbent is different. (7 Mad. H.C. 
Appx. xii, S.O. Weir, 287), 

Where such Court thinks it proper to investigate such a charge, the 
Court, after making any preliminary inquiry that is necessary, may 
commit the case to a Magistrate having power to try or commit, who 
shall thereupon proceed according to law, and the Court may send the 
accused person in custody, or take bail for his appearance, and bind 
over persons to give evidence. (Cr. P.C., s. 471.) This preliminary 
enquiry by the Court may he ex parte. (Chota Sadoo v, Bhoobun, 
9 Suth. Or. 3, S.C. 5 Wym. Cr. 19.) Where the offence is committed 
before a Court of Session, it may proceed to try the prisoner 
upon its own charge. (Or. P.O., s. 47*2.) Where the offence is com- 
mitted before a Civil Court, and is one triable exclusively by the 
Sessions Court, it may itself commit to the Sessions Court, (ihid» 
s. 474) and frame a charge, au^ transmit the record to a Magis- 
trate to bring before the Sessions Court. {Ibid, s. 475.) But if 
triable exclusively by a Sessions Court, and committed before a 
Magistrate who has not power to commit to a Sessions Court, he may 
transmit the case to a Magistrate competent to make such commit- 
ment. {Ibid., 8. 477, and see Act XXIII of 1861, stf. 16—18 Old. Civ, 
Pro. Code.) 

THbre was formerly conflict between the High Courts of the 
different Presidencies as to the power of an official, in other respeeta 
competent, to try an offender for any of tbe offences enumerated 
under s. 468 of the Cr, P.C., when such offences were committed 
before himself. The High Courts of Madras and Bombay hold that 
giving false evidence is a contempt of the authority of the Court 
before whibh it is given ; therefore that it comes within s. 473 of the 
Or. P.C., which forbids any Court to try an offence committed in 
contempt of its own authority except as provided in ss. 435, 436 & 472. 
(7 Mad. H.C. App. xvii, S.C. Weir, 288 ; R. c. Navranbeg, 10 Bom, 
H.C. 73; E. v.KIaji Kom Banu, 1 Bom. L.B. 311 ; B. v. Parsapa, tb., 
339.) Thehame ruling would, I presume, be applied to all the other 
offences recited in s. 468. The High Court of Calcutta holds that 
giving false evidence does not come within B.«473but that the Court 
must adopt the procedure laid down by s. 471, that is send the case fcr 
trial to another official. (B. v. Sufatoolah, 22 Suth, Cr. 49.) 0iiB 
view was also taken by the High Court of the N.W* PlUfilices. 
(E. V* Hultaran, 1 All, 129 ; B. v. Jaganath, 7 N.W.P. 132.) j|ut ill 
two later^ses the same Court, while agreeing that the caet^did 
come within a. 478, was also of opinion that the procedi^^^^ e^ 
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8. 471 was optional and not compnlsoir. Consequent! j that tbe 
Court might try the case itself. (R. v, Jagat Mai, I All. 162 ; R. v. 
Gur Baksh, ih, 93.) These cases, however, have more recently been 
overruled by tbc same Court, Vhich now follows the Courts of Madras 
and Bombay. (Empress v. Kashmiri, 1 All. 625.) 

When a witness makes one statement before the committing 
Magistrate and a contradictory statement before tbe Sessions Judge, 
and there is nothing to show which of the two statements is false, he 
has not committed an offence before the Sessions Court which will 
authorize that Court to try him on its own charge under s. 172 of the 
Crim, P.C. (R. v, Nomal, 4 B.L.R. A. Cr. 9 S,C. 12 Suth. Cr. 69.) 

A person who has been previously convicted of any offence under 
88. 193, 194, or 195 is also liable to whipping upon a second conviction. 
(Act VI of 1864, s. 4.) 

See Act X of 1877, s. 643. (Civ. Pro. Code). 

194 - Whoever gives or fabricates false evidence, 
intending thereby to cause, or know- 
oating”faiL VJ- ing it to be likely that he will thereby ' 
to“‘prTOMe”con^ cause, any person to be convicted of 
victioii of a oapi- an offenco which is capital by this 
tai offence. England, (Act 

XXVII of 1870, s. 7,) shall be punished with trans- 

innocent er Or with rigOrOUS 

son imprisonment for a term which may 

extend to ten years, and shall also 
. be liable to fine ; and if an innocent 
person be convicted and executed in consequence of 
such false evidence, the person wjio gives such ftilse 
evidence shall be punished either with death or the 
punishment hereinbefore described. 

Commentary. 

A man who, on the trial of A for murder, states that the murder 
was not committed by A, but that it was committed by B, who is not 
in custody, has not committed an offence under s. 194, as his evi*^ 
deuce, so given, cannot cause any person to be convicted of a capital 
offence. He is only punishable under s. 193. (R# y, Hardyal, 3 
B.L.R.A. Or. 35.) 

See Act VI of 1864, s. 4 (Whipping) supra, note to s. 193. As to 
the word ^'offence’' in this and the following section, see s. 49 
ante p. 26, . ^ 

195 « Whoever gives or fabricates false evidence, 

. intending thereby to o&use, or kiiow- 
ing it to be likely that he will t*here by 
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dence with iatept cause, anv persoii to be convicted of 

to procure oonvrc- ’ •' S • i i j i. 

tion of an offence an offence whicii bv this Uode, or by 
?»“tion"or the law of En^and, (Act XXVII of 
imprieonment. 1870, s. 7,) is not Capital, but punish- 

able with transportation for life, or imprisonment for 
a term of seven years or upwards, shall be punished 
as a person convicted of that offence would be liable 
to be punished. 

Illustration, 

A gives false evidence before a Court of Justice, intending thereby 
to cause Z to be convicted of a dacoity. The punishment of dacoity 
is transportation for life, or rigorous imprisonment for a term which 
may extend to ten years, with or without fine. A, therefore, is liable 
to such transportation or impr^onment with or without fine. 

Commentary. 

See Act VI of 1864, s. 4, (Whipping) supra, note to s. 193. 

Where a man burns bis own bouse and charges another with the 
act, he should be convicted under s. 211, and not under the section. 
(R. V. Bhugwan Ahir, 8 Suth. Cr. 66.) 

Ide. Whoever corrilptly uses or attempts to use 
as true or genuine evidence any evi- 
knoratobef^! dence which he knows to be false or 
fabricated, shall be punished in the 
same manner as if he gave or fabricated false evi- 
dence. 

• ^ Commentaxy. 

On an indictment under this section, the first thing is to show 
that the evidence was false or fabricated, and next to establish a guilty 
* knowledge. The mere fact that the party has produced the false 
evidence will, in general, be enough to throw on him the burden of 
showing his innocence. Accordingly it has been 

** Held that a debtor producing a witness, who deposed falsely to his having 
witnessed a payment to the creditor, forms sufficient presumptive evidence 
against the debtor to convict him of subornation of perjury.” (Government. v. 
Jumal All, 1 M. Dig. 172, § 476.) 

And, so, Iq aChother case, where the party produced the false witness 
in Court through a Vakeel, being himself absent. (Government v. 
Muteeool, 1 M. Dig. 174, § 493.) But where the prisoner was a 
minor at the time the perjury was committed In his favour, and did 
not appear to have been personally concerned in the subornation, 
though present at the time and profiting by it, he was acquitted. 
(Government v, Ram^yal, 1 ibid, 173, § 486.) 

The layrppon this point was thus laid down by Sir Adam SUtlsBion 
in (B. V* uongammabi 3rd Madras Sees* 1860.) 
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'* If a person calls witnesses in support of a statement which he makes, and 
eanses those witnesses to come into the box for the purpose of nving evidence 
which he knows to be untrue, and they give that evidence, and the jury find 
that they knew it to be untrue, ^^hat is evidence on which a jury may find that 
he solicited them j but the jury must be satisfied that he knew that the state- 
ment which they were called to make must be untrue to their, own knowledge.** 

It is not sufficient that he should know or believe the statement to 
be untrue. It is necessary that the witnesses should have the same 
knowledge, for, otherwise, the evidence is not false. 

See Act X of IS??, s. 643. (Civ. Pro. Code.) 

197. Whoever issues or signs any certificate 

T . . required by law to be given or signed, 

tag a false oerti- or relating to any fact of which such 
certificate is by law admissible in evi- 
dence, knowing or believing that such certificate is 
false in any material point, shall be punished in the 
same manner as if he gave false evidence. ^ 

198. Whoever corruptly uses, or attempts to use, 

any such certificate as a true certifi- 

ijfltag as a true cate, kuowiug the same to be false in 
know! any material point, shall be punished 

taamateriaipotat. in the Same manner as if he gave false 
evidence. 

199. Whoever, in any declaration made or sub- 

scribed by him, which declaration any 

BWse atatemeut Court of Justice, Or auv pubUc Servant 

made m any de- \ S .it,-, 

daration which ia or Other pcrsou, IS Jbouud or autbonzcd 
L'elid^n^r"''^® by law to receive aS evidence of 
any fact, makes any statement which 
is false, and which-he either knows, or believes, to be 
false or does not believe to be true, touching any 
point material to the object for which the declaration 
is made or used, shall be punished in the same 
manner as if he gave false evidence. 

Commentary. 

See Act III of 187S, e. 21. (Marriage Forms) and Section 643 ell 
ActXofl877. (OiT. Pro. Code.) 

200. Whoever corruptly uses or^ttempts to use 

Vita M true deolaxafion, j^owing 

•aj'^deo^ the some to be false m my materiid 
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ttea known te be point, shall be punished in the same 
manner as if he gave false evidence. 

Explanation . — A declaration which is inadmissible 
merely upon the ground of some informality, is a 
declaration within the meaning of Sections 199 
and 200. 

See s, 643 of Act X of 1877. (0, P. Code.) 


Causing disap* 
TOarance of evi- 
dence of an of- 
fence committed, 
or giving false in- 
formati(m toucli- 
oing it, to screen 
the offender. 


If a capital of- 
fence. 


201 . Whoever, knowing or having reason to be- 
lieve that an offence (see s. 40, ante 
p. 26) has been committed, causes 
any evidence of the commission of 
that offeijce to disappear with the in- 
tention of screening the offender from 
legal punishment, or with that inten- 
tion gives any information respecting 
the offence which he knows or believes to be false, 
shall, if tjie offence which he knows 
or believes to have been committed is 
punishable •with death, be punished 
with imprisonment of jeither description for a term 
If punishable which may extend to soven years, and 
with transport- shall also be liable to firiej and if the 
offence is punishable with transport- 
ation for life or with imprisonment which may 
extend to ten years, shall be punished with imprison- 
• ment of either description for a term which may 
extend to three years and shall also be liable to 
fine ; and if the offence is punishable with imprison- 
ment for any term not extending to 
wit^eir^M®^ ten years shall be punished with im- 
“prisof- prisonment of the description provided 
for the offence, for a term which may 
extend to one-fourth part of the longest term of the 
imprisonment provided for the offence, or with fine, 
or with’ both. 


Elueiratiofh, 

A, knowing that B bas mnidered Z, assists B to hide tha bodjr 

23; 
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wifch the intention of screening B from punishment, A is liable to 
imprisonment of either description for seven years, and also to fine. 

Commentary, 

The High Court of Bengal has ruled that this section ** applies to 
the causing the disappearance of evidence of an offence committed by 
another, not by one’s self.” (1 Wym. Circ. 19.) The person who 
committs an ofience and afterwards conceals the evidence of it, can- 
not be punished on both heads of the charge. (R. v. Bamsoonder 
Shootar, 7 Suth. Cr,. 62.) The act must also be committed with the 
object of screening the offender from punishment. Disposing of a 
dead body in order to save the annoyance of a Police investigation is 
not punishable. (R. v. Toolshee, 5 H.W.P. 186.) 

But a person who did not, through fear, interpose to prevent the 
commission of a murder, and afterwards helped the murderers to con- 
ceal the body, was held guilty under this section, and not of abetment 
of murder. (R. v. Goburdhun, 6 Suth. Or. 80.) 

As to what must be proved in a ch&rge of giving false information 
with respect to a murder, see R. t*. Subbramanya, 3 Mad. H.C. 261, 
S.C. Weir, 67. 

202. Whoever, knowing or having reason to be- 
lieve that an offence (see s. 40, ante 
p. 26) hasbeen,committed, intentionally 
omits to give any information respect- 
ing that offence which he is legally 
bound to give, shall be punished with 

imprisonment of either description for a term which 
may extend to six months, or with fine, or with 
both. 

I > 

203. Whoever, knowing or having reason to be- 

lieve that an offence (see s. 40, ante p. 
26) has been committed, gives any 
information respecting that offence 
® ■ which he knows or believes to' be false, 

shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 

Commentary. 

• 

Witb the single exception of the clause relating to causing the dis- 
appearance of evidence, these three ss. (201 — 203) are substantially 
the same as ss. 176, 177, 182, for the remarks on which see page 162, 
Sections 118, 120, wiiich also relate to concealment of criminal acts, 
ore directed against persons who intend to facilitate the oommission 
af the crime. 


Intentional omis- 
sion to give inform- 
ation of an offence 
by a person bound 
to inform. 
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The prisoner’s intention is immaterial for a conviction under this 
section (R. v. Cheetour, 1 Snth. Or. 18.) But it must be proved not 
only that he had reason to believe an offence had been committed, 
but that the offence actually had been ^/ommitted and that he kn^ew 
of, or had reason to believe in, its commission. (R. v» Joynarain 
Patro, 20 Suth. Or. 66.) 

204. Whoever secretes, or destroys, any docu- 

ment which he may be lawfully com- 
d<^TOfto”pre! pelled to produce as ‘evidence in a 
vent its produo- Oourt of Justico, or in any proceeding 
tion as evidence. lawfully held before a public servant as 

such, or obliterates, or renders illegible, the whole or 
any part of such document with the intention of pre- 
venting the same, from being produced or used as 
evidence before such Cohrt or public servant as afore- 
’said, or after he shall have been lawfully summoned 
or required to produce the same for that purpose, 
shall be punished with imprisonment of either descrip- 
tion ,for a term which may extend to two years, or 
with fine, or with both. * 

205. Whoever falsely personates another, and 

in such assumed character makes any 
PaUe personation admission Or Statement, or confesses 

for tne purpose oi , ' 

any act or ijro- judgment, or causos any process to be 
ceeding in a suit, {gg^ed, or bccomes bail or security, or 

does any other act in any suit or criminal prosecu- 
tion, shall be punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine, or with both. 

Commentary. 

Fraudulent gain or benefit to the party charged is not an essential 
element in this offence. . Therefore, a conviction was upheld where 
the 1st prisoi^er was charged with personating the 4th, and the 4th 
prisoner was charged with abetting the personation by the 1st; th^ 
facts being, that the 4th, to save himself the trouble of laying inform* 
ation before a Magistrate with regard to the theft of some bullocks, 
senPthe Ist prisoner to do so, and to represenl himself as being the 
4th. (Ex‘parie Suppakon, 1 Mad. H.C. 450, S.C. Weir, 59. But 
see R. V. Narain Aoharj, 8 Suth. Cr. 80.) And it has been ruled in 
Bengal that the offence may be committed even where the prisoner 
baa personated a purely imaginary person. (R. v, Bhitto Kiahar>i 
lad. Jur. 123.) 
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But tbe High Court of Madras has declined to follow that deci- 
^ sion, saying, Td'IRbnstitute the offence of false personation 
under b. 205 of the Penal Code, it is not enough to show the assatnp* 
tion of a fictitious name. It must also, we think, appear that the 
assumed name was used as a means of falsely representing some 
other individual. Tbe use of an assumed name without more is not 
an offence. It only becomes a crime when connected by proof with 
some other aot or piece of conduct ; and tbe gist of the offence of 
false personation under s. 205, we think, is the feigning to be another 
known person. The, whole language of the section clearly iinporta 
the acting the par£ of another person, tbe actor pretending that he 
is that person.’* 

“ There are sectioni of the Penal Code under which the false Msumption of 
appearance or character may be an offence, though no individual is meant to be 
represented, or only an imaginary person. Such are the ss. 140, 170, 171, A 
415, hut they have no application to the present case, and the last section is 
made applicable to personation of an imaginary person by an express enact* 
ment.” (B. i>. Kadar Ravnttan, 4 Mad. H.C. 18, S.C. Weir, 60.) 

See s. 643 of Act X of 1877. (Civ.^ro. Code.) 

206. Whoever fraudulently removes, conceals,* 
transfers, or delivers to any person 
any property or any interest therein, 
intending thereby to prevent that pro- 
perty or intei’Cst therein from being 
taken as a forfeiture, or in satisfaction 
of a fine, under a sentence which has 

been pronounced, or which h6 knows to be likely to 
be pronounced, by a Court of Justice or other com- 
petent authority, or from being taken in execution 
of a decree or order which has been made, or which he 
knows to be likely to be made, by a Court of Justice 
in a Civil suit, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 

Cammentary. 

This section, and not s. 145 of Acti X of 1859 (Bengal Bent Law)* 
applies to the frandul^nt removal of property to biirk^the decree of a 
Polleotor. (Gaurchandra v* Krishna Mohun, 2 B.L.B. iv ; S.C* 
10 Suth. Cr. 467.) 

See 8. 643 of Act X of 1877. (Oiv. Pro. Code.) 

207. Whoever fraudulently accepts, receives, or 

claims any property or any interest 
iTrwidniantoiMin therein, knowing that he has no right 
01 ^ rightful claim to such pro^)^y or 


Fraudulent re- 
moval or conceal- 
ment of property 
to prevent its sei- 
asure as a forfeiture 
or in execution of 
a decree. 
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interest, . or practises any deception 
c«e. touching any right to any property or 

any interest therein, intendiftg thereby to prevent 
that property or interest therein from being taken 
as a forfeiture, or in satisfaction of a fine under a 
sentence which has been pronounced, or which lie 
knows to be likely to be pronounced, by a Court of 
Justice or other competent authority, or* from being 
taken in execution of a decree, or order, which has 
been made, or which he knows to be likely to be 
made, by a Court of Justice in a Civil suit, shall be 
punished with imprisonment of either description 
for a term which, may, extend to two years, or with 
fine, or with both. 

See s. 643 of Act X of 1877. (Civ. Pro. Code.) 


208 . Whoever fraudulently causes or suffers a 
„ , , , decree, or order, to be passed against 

fering a decree for liim at the suit 01 any persou for a. 
» sum not due. ^ larger sum than 

is due to such person, or for any property, or interest 
in property, to which* such person is not entitled, or 
fraudulently causes or suffers a decree^ or order,, to 
be executed against him after it has been satisfied, 
or for anything in respect of which it has been satis- 
fied, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 

, Illustration, 

A institutes a suit against Z. Z, knowing that A is likely to obtain i 
a decree against him, fraudulently sufEers a judgment to pj^sagaioBt 
him for a larger amount at the suit of B, who has no just claioi 
against hirru in order that B, either on his own account, or for th# 
benefit of*2i, may share in the proceeds of any sale of Z's property 
which may be made under A’s decree. Z has committed an 
un^er this section. 

Commentary. 

The three preceding sections have the effect of rendering oiiminat 
all collusive model by which creditors, or lawful claimante» may be 
defeated of their just remedies. By the English Statute 18 Xfim* o, 
5, (Frimidulent Conveyanoes) such contrivances were made Toid as 
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against such persons whoso actions, suits, judgments, or executions 
were or might be in any way disturbed, hindered, delayed, or de* 
frauded. The decisions upon this Statute may be of some use in 
helping to the right construcfion of the present clauses. The whole 
subject is elaborately discussed in Smith’s Leading Cases, Yol. I, to 
which 1 shall principally refer. 

‘*A person is said to do a thing fraudulently, if he does that thing with 
intent to fraud, but not otherwise.’* (s. 25’, ante p. 21.) 

The question, fraud or no fraud, is always a question of fact, and 
is to be inferred, or may be negatived, by the circumstances of each 
particular case.* (1 Sm. L.O. li — 13.) One great test of fraud is to 
inquire whether the appearance and reality of the transaction corres- 
pond. And, therefore, where there is a conveyance which is absolute 
in appearance, but without any possession following upon it, or where 
there is merely a concurrent possession with the assignor, this will in 
general be deemed conclusive evidence of fraud. There must be an 
exclusive possession under the assignment, or else it will be fraudu- 
lent and void. (Ibid. 11, 12.) ,, 

There are two cases, however, in which the want of actual posses- 
sion is no fraud. The first is where an actual delivery is impossible, 
as in the case of a ship at sea, goods on their way from one place to 
another, <fec. Here a symbolical delivery, by a transfer of such docu- 
ments as convey the right to the property, is sufficient. (I Sm. L. 
0. 17.) The second case is, where the tenor of the deed does not 
require possessiou. For instance, in many cases of mortgage, by the 
express conditions of the instrument the possession of the property 
is not to be changed, therefore the absence of such a change is no 
emblem of fraud. Fraud will only be inferred when possession 
ought to accompany and follow the deed. (Ibid, id.) 

A conveyance will also be fraudulent where it is made voluntarily 
and without consideration, when the assignor is at the time insol- 
vent, or even in such a state of debt as is likely to terminate in insol- 
vency, provided the effect of the conveyance is in any material 
degree to diminish his power of meeting hia liabilities. (1 Sm. L.C. 
20.) Of course, such ordinary gifts as a man might make, though 
at the time embarrassed, without any deliberate intention of dimi- 
nishing the security of his creditors, would not be criminal. But 
when the character of the assignment is such, that it can only be 
explained on the supposition of a desire to put property out of the 
way of those better entitled to it, fraud would necessarily be inferred. 
And, so, 1 conceive it would be in all cases of transfer of any specific 
moveable property actually the subject of litigation at the time. Bu t 
the ^t only contemplates legal liabilities, and, therefore, no transfer 
will be fraudulent which has merely the effect of pVev^nting the 
party from complying with moral obligations, or discharging debts 
of honour. 

It makes no differencTe in the fraud that the obligation whiolt is 
evaded is one derived from another, provided the property trans- 
ferred is legally liable to satisfy it. And, therefore, an heir, or 
executor, may be indicted under this section for follusively getting 
lia'Wo tp the debts of his ancestor or testator.^ (1 Sm. 
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A voluntary conveyance by a man who is about to be tried for any 
crime, where conviction works a forfeiture, will be fraudulent. And 
even considerations of affection will not support the transfer, where 
the object is to remove the property from the effect of the sentence ; 
as, for instance, where the conveyance by a man about to be tried for 
a felony was made in trust for the wife. (I Sm. L.0. 19, Be Saunder’s 
estate, 32 L.J. Ch. 224 ; S.G. 4 Giff. 179.) But such an assignment 
at any time before conviction will bind the property, if made 
honoi fide and for valuable consideration. (Whitaker v. Wisbey, 12 
C.B. 44 ; Chowne v. Baylis, 31 L.J. Ch. 767, S.G. 31 Beav. 851 .) Where, 
however, the assignment was made by a persoil who, under a mis- 
take of fact, thought he bad committed a crime when he really had 
not, it was held that the transaction was not illegal, and a re-convey- 
ance to himself was decreed. (Davies v. Otty, 34 L.J. Gh. 262.) 

A conveyance will not be fraudulent merely because it deprives 
another of a security which he would otherwise have had, if that is 
nob the object of the a^t. For instance ; there will be no fraud in a 
sale by a debtor of his landed* property for a fair and adequate con- 
sideration, though it will, of course, be much less convenient to the 
creditors to pursue the purchase-money than the property. And it 
would make no difference whatever that the debtor was actually in 
the throes of a law suit. For he is not bound to keep his property 
in one form rather than another for the convenience of his creditors. 
And in England it has been repeatedly held that the fact of each a 
sale tiaving been effected when an immediate execution was antici- 
pated will not vitiate the sale, la one of the late cases upon the 
point, it appeared that a tradesman, expecting the execution of a 
writ issued out of the Court of Dhancery for payment of costs of a 
suit, effected a sale of the whole of his furniture and stock in trade. 
The only document which passed was a receipt for the purchase- 
money. A few days after the purchaser had taken possession, a writ 
was issued, and a suit was brought by the Sheriff to decide whether 
the sale was fraudulent. Kindersley, Y.G. said, 

• 

** At the present day, whatever fluctuations of opinion there may have been 
in the Courts of this country as to the construction of that Statute (13 Miz. 
c. 5) it is not a ground for vitiating a sale that it was made with a view to 
defeat an intended execution on the goods of the vendor, the subject of the 
Bale, supposing it was in all other respects bond fide. The case of Wood v. 
Dixie, (7 Q.B. 892) has settled that at law in the most solemn manner, on a 
motion for a new trial. With respect to the question whether the sale was 
bond fide, it was at one time attempted to lay down rules that particular things 
were indelible badges of fraud ; but in truth every case must stand upon its 
, own footing; and the Court or Jury must consider whether, having regard 
to all the circumstances, the transaction was a fair one, and intended to pass 
the property fog a good and valuable consideration.” (Hale v. Metropolitan 
Saloon Omnibus Company, 28 L.J. Ch. 777, S C. 4 Drewr. 492 ; Darvill v. Terry, 
30 L.J. Ex. 355, S.C. 6 H. & N. 807 ; Saukarappav. Kamayya, 3 Mad. H.C. 231 ; 
Pullen Ohetty v. Bamalinga, 5 ih. 368; TillaXchand v. Jitamal, 10 Bom. H.C^ 
206; Kajan Harji v. Ardeshir, 4 Bom. 70.) , 

On tlie same principle it has been lately ruled in Madras, that a 
mere gih will, among nindus, be valid as against creditors, if it was 
a genuine 6ond transaction, and not a fictitious contrivaHoe to 
deceive as to the right of property. (Gnanabhal v. Srinivasa, 4 Mad. 
H,C.84.) 
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Zn the ease of a sale it will be observed there is merely a bbanige 
of one species of property for another, and the jadgment-oreditor 
may, if he can find the money, take out his execution just as he 
might have done against the goods. But the EngHsh law goes 
farther, and holds that there is no fraud in an open preference by a 
debtor of one creditor over another, and that he may transfer hie 
property to any creditor he chooses, even after the others have 
commenced their actions. (1 Sm. L,0. 18.) Accordingly, where A 
being indebted to B and C, after being sued to judgment by B, went 
to C, and voluntarily gave him a warrant of attorney to confess 
judgment, on which judgment was immediately entered, and execu- 
tion levied on the same day on which B would have been entitled 
to execution, and had threatened to sue it out, it was held that 
the preference given by A to C was not unlawful. Lord Kenyon^ 
O.J. said, 

“There was no fraud in this case. The plaintiff (C) was preferred by his 
debtor (A) not with a view of any benefit to the latter, but merely to secure the 
payment of a just debt to the former, in which I see no illegality or injustice.** 
(Holbird v. Anderson, 5 T. £. 235.) * 

I conceive that precisely the same construction would be put upon 
8. 206 ; the test being, whether the transfer was intended to procure 
any improper advantage for the debtor to the prejudice of his cre- 
ditor. And this is supported by the language of s. 208, which only 
applies to decrees in favor of persons to whom nothing was due, or 
not so much. It would he no fraud tp give facilities to enable h*bond 
fide creditor to hurry a suit through to judgment and execution. 

But a preference in favor of ope creditor over another will be 
fraudulent when, under the appearance of satisfying a legal claim, the 
debtor really intends to put his prop^ty into the hands of a person 
who will keep it in trust for him and protect it from seizure. 

The law will not allow a creditor to make use of his demand to shield his 
debtor ; and, while he leaves him in statu quo^ by forbearing to enforce the 
assignment, to defeat the other creditors by insisting upon it.*’ (1 Sm.^L.C. 

17.) 

And, BO, in a case of this sort Baron Rolfe said, 

** In one sense it may be considered fraudulent for a man to prefer one of his 
creditors to the rest, and p^ive him a security which left his other creditors 
unprovided for. But that is not the sense in which the law understands the 
term ‘fraudulent.’ The law leaves it open to a debtor to make his own 
arrangements with his several creditors, and to pay them in such order as he 
thinks proper. What is meant by an instrument of this kind being fraudulent 
is, that the parties never intended it to have operation as a real instrument, 
according to its apparent character and effect.” (Eveleigh v. Purssord, 2 Mo. A 

54l« And see per Lord Murdwicke, West v. Skip, 1 Yes. Se2i.«245.) 

It is onrioufl thaff neither the framers nor the commentators upon 
the Code should have ,seen any difficulty in these provisions. The 
authors of the Act (Eeport 1837, Note p) dismiss them with the 
summary remark that **iio other part of this chapter spems to 
require odmment;" while the Commissioners (ind Eeport, 1847, 
s. 162) devote a piragraph to critioisms upon ^e poli^ of these 
sections, but dio wk allade to the manner in which they w<er6 to be 
worked. 
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As to the Courts which may take cognizance o! these offences, see 
Or. RO., B. 468. 

See s. 643 of Act X of 1877. (Civ. Pao. Code.) 

# 209 . Whoever fraudulently or dishonestly, or 
with intent to injure or annoy any 
Disiionestiy person, luakes in a Court of Justice 

making false claim r \ .vpt 

in a Court of Jus- any claim which he knows to be lalse, 
shall be punished with imprisonment 
of either description for a term which may extend to 
two years, and shall also be liable to fine. 

See Or. P.C., s. 468, and s. 648 of Act X of 1877. (Civ. Pro. Code.) 




210 . Whoever fraudulently obtains a decree oi* 


Fraudulently ob- 
taining a decree 
for a sum not due. 


order against any person for a sum 
not due, or for a larger sum than is 
due, or for any property or interest in 


property to which he is not entitled, or fraudulently 
causes a decree or order to be executed against any 


persJbn after it has beei> satisfied, or for anything in 
respect of which it has been satisfied, or fraudu- 
lently suffers or permits dny such act to be done in 
his name, shall be punished with imprisonment of 


either description for a term which may extend to 


two years, or with fine, or with both. 


Sote Cr. P.C., s. 468, and s. 643 of AcfcX of 1877. (Civ. Pro. Code.) 


211 . Whoever, with intent to cause injury to 
PaiBe charge of pcrson, institutes or causes to be 
pBence made with instituted any Criminal proceedings 
intent to injure. against that person, or falsely charges 

any person with having committed an offence (see 
•8. 40, ante-p. 26 and note to s. 224, post page 201,) 
knowing .liiat there is no just or lawful ground for 
such proceedings or charge against that person, shall 
be punished with imprisonment of .either description 
for a term which may extend to two years, or i^th 
fine, o'r with both ; and if such criminal procee^ihgi 
be instituted on a false charge of an offence Inhiafe- 
abler'^h death, transportatien for life, or 
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ment for seven years or upwards, shall be punish- 
able with imprisonment of either description for a 
term which may extdnd to seven years, and shall 
also be liable to fine. 

Commentary. 

Where a charge -vras preferred before an Inspector of Police, who 
disbelieved and refused to act upon it, an indictment under the above 
section was sustainbd. Scotland, C. J- said, 

“To constitute the offence of preferring a false charge contemplated in 
8. 211 of the Penal Code, it is not necessary^ that that charge should be before 
a Magistrate. It is enough if it appear, as it docs in the present case, that the 
chpge was deliberately made before an officer of Police, with a view to its 
being brought before a Magistrate. Of course, a mere random conversation or 
remark would not amonnt to a charge. As to the other point, it is said that it 
must api)ear that the charge was fully heard and dismissed. This is not noces^ 
sary. It is enough in a case like the present if .it appear that the charge 
is not still pending. An indictment for •falsely charging could not be sus* 
tained if the accusation were entertained and still remained nnder proper 
legal enquiry. Here the facts that the Inspt'ctor of Police refused to act upon ' 
the charges, and that no further step was taken, are enough to bring the case 
within 8. 211.” (R. i;. Subbana Gounden, 1 Mad. H.C. 30, 8.0. Weir, 61 ; 1 
Wym. Circ. 7, S.C. 4 Suth. Or. let. 11 ; Empress v. Abul Hasan, 1 All. 497 ; 
Empress «. Salik, ih. 527 ; Empress v, Ashrof Ali, 5 Cal. 281.) 

It has been laid down by the Calcutta High Court that a person 
cannot be convicted of abetment of a false charge, under ss. 109'& 
211, solely on the ground of his having given evidence in support of 
such charge. The case was one* referred by the Sessions Judge 
under s. 434 of the Orirn, P.C., and in his letter of reference he made 
the following observations : 

“After careful consideration, I hold that s. 108 does not contemplate any 
acts of subsequent abetment, and that the Code does not provide for the punish- 
ment of such offences, except when they are such as are defined in ss. 212 to 
218 of Chap. XI of the Indian Penal Code. Many very excellent reasonr- could 
be assigned for this apparent, though not real, omission. It will, however, 
suffice for the purpose of this reference to point out that if the inferior and 
theoretically less experienced Criminal Courts were allowed to punish as abet- 
tors persons who gave evidenoe in support of false charges, or rather charges 
found by the said Courts to be false, the provisions of the Procedure Code by 
whudi the punishment of the crime of false evidence can only he inflicted by the 
Sessions Court would be practically neutralised and set at nought. It is, 1 
think, obvious that this was never intended, and that the framers of the Criminal 
Procedure Code, although they allowed the lower Criminal Courts to punish 
for false charges, never vested them with anthorit;:^ to punish those who sup- 
ported such charges, not by previous acts but by evidence only.” (E. v. Eam' 
Panda., 9 B.L.B. Appx. 16 : 8.0. 18 Buth. Or. 28.) The High Court simply 
expressed their, concurrence with the Sessions Judge, and set asffiq the sentence. 

The decision was, no doubt, right in the particular instance stated. 
Where there was no egiAe whatever against the prisouers, except that 
they had given evidence which the Court considered to 1 m false, it is 
plain that they ought to have been charged with that as a substantive 
offence. If in an evasion of the law to twist a primary into a 
eeeoi^ary offence, tne^ly for the purpose, of introducing a different 
juriadiotion, or a lower scale of punishment. Accordingly, in the 
case of the Queen V. Boulton and othens. where tie evidence, 
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believed, establisKed the systematic commission o£ unnataraloSenoe8» 
buD the Crown had limited the indictment so as only to charge a mis- 
demeanor, CocJchwn, O.J., directed the jury to acquit. But the 
reasons given by the Sessions Judge, and apparently concurred in by 
the High Court; seem to me to be of very questionable soundness. 
It is quite true that assistance given to another, subsequent to and 
independently of the substantive offence, does not amount to. an 
abetment of it. But if the assistance was given as part of the original 
scheme for committing the offence, and for the purpose of further- 
ing Or facilitating it, the case would fall und^r the 2nd and Srd 
clauses of s. 107. For instance ; the mere harbouring of a murderer 
is punishable under s. 212, and not as an abetment of the murder. 
But if it were arranged that a murder should be committed at a 
particular place at night, and that the prisoner should leave bis 
house.door open so that the murderer might at once slip in and so 
escape observation, there can be no doubt that the proper way to 
charge the offence would be as an abetment. So, if it were determined 
to crush a particular man by a false charge, and the part of the plot 
assigned to one or more of tbb conspirators was the supporting of 
^ the charge by false evidence, there can be no doubt they would be 
legally punishable as abettors of an offence under s. 211. Nor is there 
anything conclusive against this view in the fact that the charge 
would be cognizable by a tribunal inferior to that which could try a 
charge of false evidence. Suppose the person who had actually 
prefeiyed the charge had himself sworn to its truth. It could not 
be contended that this would be*a ground for quashing his conviction 
under 8. 211. If not, there is no greater anomaly in allowing his 
confederates to be indicted for abetting him. There might very well 
happen to be difficulties in procuring a conviction for giving false 
evidence, which would vanish if the charge were limited to one 
under s. 211. 

In England, in an action for a malicious prosecution, the evidenoe 
in which is the same as would be required in an indictment under 
8. 21 it is absolutely necessary to allege and prove that the case 
terminated in favour of thn complainant. Therefore, when the plain- 
tiff was summarily convicted under a Statute which gave no right 
of appeal, it was held that no action would lie. (Basdbe v. Matthews, 
L.R. 2, O.P. 684, see, also, Raj Ohunder Roy v, Sbama Soondari, 4 
Cal. 583.) But although a conviction unreversed would of course be 
very strong evidence for the defendant that there was reasonable 
ground for making the charge, I imagine that it would not be con- 
clusive, if it could be shown that the defendant in making the charge 
knew of its falsity, and brought false evidence in support of it, or 
kept back the evidence which might have rebutted it. (See Parimi 
v. Bellamkouda, 3 Mad. H.O. 288.) 

, Where it is established that the charge preferred, or the proceeding 
taken, was known to be wholly without foundation, the law will infer 
an intent to injure. (See ante p. 107.) And an offence will eqixaBy 
have been committed under this section, though the intent to injure . 
vras not the primary intention. As, for instance, where the principal 
object in tnaking a false charge was to obtaiuareward offsnred lor 
the oonviotion of the offender, or to divert suspicion item tbe fxa^ty 
.really gndty. .V 
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The knowledge that the charge was a false one must, of course, be 
inferred from the circumstances of each case, but this must be judged 
of according to the facts as they were known, or supposed to be when 
the charge was made, nob as they are ascertained by more complete 
enquj^ 3 ^ And, accordingly, the party accused of making a false 
charge will always be allowed to show the information on which he 
acted, and the rumours, or even suspicions, which were afloat against 
the person accused. Not, of course, for the purpose of establishing 
the guilt of the latter, but of showing the hona jides of his own con- 
duct. (R. V. Navalraal, 3 Bom. H.C.U.C. 16.) 

Rashness in making a charge, which is in fact believed, is not of 
itself indictable. (R. v. Pran Kissen Bid, 6 Suth, Cr. 15; S.O. 2 
Wym. Cr. 11.) But where there is a ready and obvious mode of 
ascertaining the truth of the charge, as, for instance, by personal 
enquiry from the person on whose information the accuser acts, and 
the opportunity of so doing is neglected by the defendant, the absence 
of enquiry is an element in determining the qjiestion of the presence, 
or absence, of probable cause. What its weight may be must depend 
on the circumstances of each case. Therefore, where the defendant 
gave A into custody on a charge of felony, acting on information * 
received from B, which was itself derived from C, and he made no 
enquiry himself from C, and the Judge directed the jury that on 
that state of cirourastances there was no reasonable or probable 
cause, the Court of Exchequer Chamber refused to disturb the 
verdict on the ground of mis-direcbion. (Perryman Lister, E.R. 3, 
Ex. 197.) Bub the House of Lords ordered a new trial, being of 
opinion that the necessity for enquiry from C would depend upon 
the position and circumstances of the informant B, and was nob in 
itself conclusive and necessary evidence of want of reasonable and 
probable cause. (L.R. 4, H.L. 521.) 

The mere fact of an acquittal, even for want of prosecution, is not 
even frimd facie evidence of such malice as is necessary to support an 
indictment under this section. (Roscoe, N.P. 445, and inbhoP.C. 
Gunesh Dutt v, Mugneeram, 11 B.L.R. 321, S.C. 17 Suth. 233.) 

Where a charge is really well founded, the fact that it is preferred 
merely to gratify personal spite, will not make it indictable. (R. v. 
Chidda, 3 N.W.P. 327.) But, where the accusation turns out to be 
untrue, evidence of actual malice is most important as^ tending to 
show that the charge was known to be false. 

A false charge of that which is not an offence, as refusing to give 
a stamped receipt for money, is not indictable, as falsely charging a 
person with having committed an offence (R. v. GapaoQ, 1 Bom. H.C. 
92.) ; but if done with the knowledge that there is no jhst or lawful 
ground for treating it as an offence, it will he punishable under the 
first clause of s. 121, the institution of a criminal proceeding with 
intent to injure. (R. t. Nobokisto, 8 Suth. Cr. 87, S.O. 6 Wym. Or. 8») 

This section will not apply to a public officer who merely acts, in 
the course of his duty, upon information copveyed to him, evea 
though he doubts or diabelieres it. In such a case there qpuld be no 
intent to cause injury. 
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** It is not competent to a Session Judge, upon a mere perusid of the original 
proceedings, to dispose of a case of preferring a false complaint befote a sub- 
ordinate Magistrate; but a formal trial must be held.’* (Rules of Madras 
Sadder Court, 28th April 1862.) 

See Cr. P.O., s. 468. 

Any person who is convicted of making a false charge of having 
committed an unnatural offence, he having been previously con- 
victed of the same offence, may also be whipped. (Act VI of 1864, 
s. 4, Whipping.) 

• 

The charge which the prosecutor actually intended to bring, and 
not that which was framed by the Magistrate upon his evidence, 
must form the basis of a prosecution under s. 211. If he alleges an 
assault and theft, he cannot be indicted for making a false charge of 
dacoity. (R. v. Melon Meeah, 3 Wym. Cr. 9.) But where the facts 
stated by the prosecutor amount to a particular offence, and no other, 
and that statement is maliciously false. I do not see bow his ignorance 
of the legal aspect of those facts can alter the character of his crime. 

An offence under s. 211 includes an offence under s. 182. It is, 
therefore, open to a Magistrate to proceed under either section ; 
although, in cases of a more serious nature, it may be that the 
proper course is to proceed under s. 2 11. (Bhokterara v, Heera Kolita, 
5 Cal. 184.) 

212. Whenever an .offence (see s. 40, anie p. 26, 
and note to s. 224, post page 201,) has 
oitender’^"”* been committed, whoever harbours or 
conceals a person whom he knows or 
has reason to believe to be the offender, with the 
intention of screening him from legal 
fenc#"' punishment, shall, if the offence is 

punishable with death, be punished 
with imprisonment of either description for a term 
which may extend to five years, and 
If pnnisiiabie shall also be liable to fine; and if the 
tion for i&e, or offence IS punishable With transport- 
unprwon- fpj, gj. imprisonment 

which may extend to .ten years, shall 
be punighed with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable to fine ; and if the offence is 
punishable with imprisonment which may extend 
to one year and not to ten years, shall be punished 
with imprisoilient of the description provided fop 
the oflence for a term which may es^nd to bne- 
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fourth part of the longest term of imprisonment 

provided for the offence, or with fine, or with both. 

« 

Exception . — This provision shall not extend to 
any case in which the harbour or concealment is by 
the husband or wife of the offender. 

Illustration, 

• 

A, knowing that B has committed dacoity, knowingly conceals B 
in order to screen him from legal punishment. Here, as B is liable 
to transportation for life, A is liable to imprisonment of either des- 
cription for a term not exceeding three years, and is also liable to fine. 

Commentary. 

The essence of this offence consists in the injiention with which the 
act is done. And, therefore, the bare fact of receiving and assisting 
an offender, if done as a mere matter of humanity to a person in 
distress, and with no attempt to screen him from justice, will be no 
offence. (Arch. 10.) The object must also be to screen him from the 
punishment due to an offence, and, therefore, the concealment of a 
person who was supposed to be a runaway debtor would not be within 
the terms of s. 212. It would appear, too, that the offence which is 
supposed to have been committed murt be thepffence which actually 
has been committed. If a murderer were to induce another to conceal 
him, by a representation that he wa^i pursued for a theft, I doubt very 
much whether any act would have been done for which the harbourer 
could be indicted. Certainly, if indictable he could not be punished 
as having concealed a murderer, for possibly if he had known the 
enormity of his guilt he would have surrendered the criminal at once. 
He could only be punished for the crime which he supposed ho was 
committing ; that crime, in fact, he never did commit, and I do not 
see how be could be made constructively guilty of another ci^ime, 
simply because the person whom he admitted was guilty of a different 
c^ence, of which he had no knowledge. 

The offence committed by the prima^ offender must have been 
actually completed, when the harbouring takes place. Accordingly, 
a man was acquitt^ who was indicted as an accessory after the fact 
to a murder, when it turned out that he had harboured the felon, 
after the injuries were inflicted, but before the death ; for till death 
there was no murder. (Arch. 11.) But there would be no difficulty 
under this section in indicting the party for having, jiarboured a 
person whom he knew to have voluntarily caused grievous hurt, 
{s, 326.) Where the person harboured has escaped from custody, or 
where there has been an order issued for his apprehension by a pub* 
lie servant, competent lib issue it, any person who harbours him with 
knowledge of such escape or order will be indictable under s. 216^ 
^ether he knows the offence has been committed oir not, and even 
though no offence has, in fact, been committed, # 

' S13. Whoev# acoepte, or attempts to obtak, 
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or agrees to accept, any gratification 
for himself or any other person, or 
fender from pun- restitution 6f propertv to himself 

Mhment. " , ^ "j x‘ 

or any other person, in consideration 
of his concealing an offence, {see s. 40, ante p. 26, 
and note to s. 224, pos« page 201,) or of his screening 
any person from legal punishment for any offence, 
or of his not proceeding against any' person for the 
purpose of bringing him to legal punishment, shall, 
if the offence is punishable with death, 
fenL^ be punished with imprisonment of 

either description for a term which 
may extend to seven years, and shall also be liable 
If punishable to fine ; *and if the offence is punish- 
mth transporta- ablo with transportation for life, or 
wHhimpris’on- with imprisonment which may extend 
to ten years shall be punished with 
imprisonment of g’^-her description for a term which 
may extend to thf^e years, and shall also be liable 
to fine ; and if the offenoe is punishable with im- 
prisonment not exteijding to, ten years, shall be 
punished with imprisonment of the description 
provided for the offence for a term* which may 
extend to one-fourth part of the longest term of 
imprisonment provided for the offence, or with fine, 
or with both. 

214 * Whoever gives or causes, or offers or 
• agrees to give or cause, any gratifi- 

rertfSf U- ^ person, or to restore or 

perty in consider- caus 0 the restoration pf any property 
offender. to any person, in consideration of 

that person’s concealing an offenoe, 
{see 8. 40, ante p. 26, and note to s. 224, post p. 201,) 
or of his screening any person from legal punish- 
ment for any offence, or of his not 
toL* proceeding agpnst any person for the 

purpose of bringing him to legal pun- 
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ishment, shall, if the . offeBce is punishable with 
If pnnishabie ^eath, be punished with imprison- 
with transporta- ment of eitlier description for a term 
wffcb ^^’^impnso” which may extend to seven years, 
and shall also be liable to fine ; and 


i£ the offence is punishable with transportation for 
life, or with imprisonment which may extend to ten 
years, shall be punished with imprisonment of 
either description for a term which may extend to 
three years, and shall also be liable to fine ; and if 
the offence is punishable with imprisonment not 
extending to ten years, shall be punished with im- 
prisonment of the description provided for the offence 
for a term which may extend to one-fourth part of 
the longest term of imprisonment provided for the 
offence, or with fine, or with both. 


Exception — The provisions of Sections 213 and 
214 do not extend to any case in which the offence 


for which act the person inj wB td ’ 
saa^bring a civil aotw- ^‘-7 ^ 


‘ Illueti'ations, 

(a) A assaults B with ifttent to commit murder. Here, as the 
offence does not consist of the assault only, irrespective of the inten- 
tion to commit murder, it does not fall within the exception, and 
cannot therefore be compounded. 

{h) A assaults B. Here, as the offence consists simnly of the 
act, irrespective of the intention of the offender, and as B may have 
a civil action for the assault, it is within the exception and may be 
compounded. 

(e) A commits the offence of bigamy. Here, as the offence is not 
the subject of a civil action, it cannot be compounded. 

(d) B cornmits the offence of adultery with a married woman. 
The offence may be compounded. 

215 . Whoever takes or agrees or consents to 

Takinggifttoheip ^^7 gratifi-cation under pretence 

to^xeTOver stolen Of OB account of helping any person to 
property, &o. rOoover any moveable property of which 

he shall have b^n deprived by any offence ‘punish- 
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able under tbis Code, shall, unless houses all means 
in his power to cause the offender to be appreh^^ed 
and convicted of the offence, Be punished with hflPri- 
sonment of either description for a term which may 
extend to two years, or with fine, or with both. . 

Commentary. 

The offence constituted by ss. 213 & 214, consists in the corrupt 
motive which is brought into play as much as in the delay to crimi- 
nal justice; therefore, the mere concealintr anoffencse, or not bringing 
an offender to punishment, will be no offence under these sectionsi 
unless such conduct proceeds from some “ gratification^' obtained, or 
aimed at. The word “ gratification,” it will be remembered, is not 
restricted to pecuniary gratification, or to gratifications estimable in 
money. Nor does it seem to be absolutely necessary that the person, 
to be screened should ‘have b«en guilty of any offence, or even that 
any offence should have been committed, if the facts upon which a 
charge ought to be brought forward are suppressed upon any corrupt 
consideration. For instance; suppose a man is found with his throat 
cut, and it comes to the knowledge of any person that one of the 
inmates of the house has been seen with bloody clothes, and that 
part of the property of the deceased was in his possession immedi- 
ate! y»af ter wards ; if the person possessed of this knowledge were to 
offer to keep it secret if a sum of money were offered him, I conceive 
lie would be guilty of%he"f)fffencer<5f attempting to obtain a gratifica- 
tion in consideration of his nob pfoceeding against that other for the 
purpose of bringing him to l^gal punishment, even though it should 
turn out that the deceased had really committed suicide. It seems 
t(^me that the question would be, whether facts which entailed a 
reasonable suspicion of guilt were knowingly supp'ressed, and their 
suppression turned into a source of illicit gain. (See R. v. Best, 
2 Maod, O.C. 124; il. v, Gotley, Russ. & R. 84.) 

It would also appear *thab the offence is completed when the cor- 
rupt consideration is accepted, or even when there is an attempt to 
obtain, or an agreement to accept it. If this be so, the fact that the 
very same person afterwards did prosecute even to conviction would 
not purge the offence. It was otherwise under the old law as to com- 
pounding ‘felonies. There, the offence consisted, not taking the 
money, bub in letting the delinquent escape. Accordingly, where 
upon an indictment for compounding a felony it appeared that the 
felon had actually been prosecuted to ooiivictiQii by the defendant, 
an acquittal was directed. (R. v. Stone, 4 C. <fe P. 379.) 

The exception annexed to s. 214 is not so clear as might be wished. 
It can seldom be said of any act that it is an offence irrespective of 
the intention of the offender. To take the ca’se of an assault which 
is employed in the illustration. The very definition of the berm in 
8. 351 ma^kes the offence depend upon the intention. 

Perhaps the Code refers to that special intention which goes 
beyond the act itself and forms an aggravation of it, and thj^refore, 
requires to be substantially proved ; as distinct from that ii^ntibn 
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wLicb is necessarily, or naturally, inferred from the act, and which 
theirefore, requires no proof beyond that which [establishes the act. 
FoiHltostance ; if a man raises a whip over another, or strikes him 
witmi, primd facie, the act ithports that intention which makes it an 
assault, or criminal force, (ss. 350 & 351.) The intention may be 
negatived as, for instance, by showing that the act was done in jest, 
but, this lies upon the defendant. But if a man presents a gun at 
another, and it is alleged that this was an assault with intent to 
commit murder, here the act itself raises the inference that it was 
intended to cause apprehension of violence — that is, it makes the 
offence of assault complete. But if it is asserted that the person who 
aimed the gun actually intended to draw the trigger, this is an addi- 
tional intention which requires additional proof. 

This seems to have been the view taken by the Bombay High Court 
in a recent case, when the question was whether a charge of causing 
grievous hurt could be compounded. The Court said, 

“ The words ‘ iri'espective of the intention’ seem mean that the definition 
of the offence extends only to acts, not to a*particular intention prompting, or 
accompanying, the acts. Thus the several instances of negligence constituting, an 
offence without a positively mischievous purpose, are cases in which the “ offence 
consists only of an act.” No intention is, or needs be, imputed as an element 

of the offence. In other cases the act as, for instance, waging war against 

the Queen, or committing adultery though it may be essentially voluntary, 

is still conceived, for the purpose of the definition or of the imposition of punish- 
ment, simply as an act. ‘ J - T . 

the offence is committed, 
tion of the offender.” In j 

provides, the act is either one, as negligently allowing a prisoner charged with, 
or convicted of, an offence to escape, foi' vhich no civil action could be brought, 
and on that ground excluded from the operation of the exception ; or else, as in 
the case of adultery, of a kind regarded as of specially personal character, so 
that the public peace and welfare will be rather furthered than impaired by 
allowing a private settlement of the wrong.” ♦ 


In contrast to these cases stand the great mass of offences which arise in the 
ordinary course of affairs. In the definitions, or descriptions, of those in the 
Penal Code the intention is an essential element. Tho more act, not possibly in 
itself, but as viewed by tho Legislature, is regarded as possibly ambiguous, and 
is not an “ offence irrespective of the intention of the offender,” according to a 
distinction well expressed by Lord Mansfield, C. J. in tho case of R. v. Shipley, 
(4 Dougl. 165.) Thns, in cases of theft, personal violence, threats, and defam- 
ation, the physical act must spring from a dishonest or malicious intent in order 
to constitute an offence. This was the class of cases which probably was most 
conspicuous to the Legislature when tho exception to s. 214 was made law. The 
offences are of a kind Regarded as highly dangerous to society, and not, therefore, 
proper subjects of compromise. As their definitions involve intention, they were 
excluded from tho exception by limiting it to cases of offences constituted by acte . 
“ irrespective of tho intention of the offender.” The result appears to be, that 
whenever the words ‘voluntarily,’ ‘intentionally,’ * fraudulently, J ‘dishonestly,* 
or others, whose definition involves a particular intention, enter along with 
a specified act into tho description of an offence, the offence, not being one 
“ irrespective of the intention’’ is not one which the exception to s. 214 of the 
Indian Penal Code by itseli allows to bo compounded without the parties incur- 
ring the penalties prescribed by that and the next preceding section . The offence, 
to admit of compromise, m^st be one in this sense irrespective of the intention ; 
and it mtwt be one for whj^h a civil action may be brought at the option of the 
|eTson injured, instead of jcriminal proceedings.” (B. e.^Bah^at, 1 Bom. 147, 

oases of wro^ful r^irahib (Motfaoosftoath n. lCenai*aio»^r 
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Sath. 33, S.C. 3, Wym. S.O. 14,) and of kidnapping (E. v. Gopee 
Mohan, 22 Sutb. Cr. 26,) and of assault, (Mothobrauath v. GopalRoy, 

5 Suth. S.C. 16) may be compounded. But not bou8e-tre|pas8 
(4 R.J. P. 171,) nor eutioiug away a nfarried woman with inteikt to 
commit adultery with her, nor criminal breach of trust (E. v. 
Muthavan, 1 Mad, 191,) nor voluntarily causing hurt or grievous 
hurt (R. V. Madan Mobun, 6 N.W.P. 302; supra, 1 Bom. 147, J 57, 
over-ruling R. v, Jetha Bhala, 10 Bom. H.O. 68) nor criminal mis- 
appropriation (7 Mad. H.C. Appx. xxxiv, S.O. Weir, 63,) nor 
cheating, nor defamation (supra 1 Bom, 158 iiote)^ nor house-breaking 
in order lo commit theft (R. v. Devama, 1 Bom. 64), nor rioting, nor 
criminal trespass, nor insult with intent to provoke a breach of the 
peace. (Rulings of Mad. H.C. Weir, 64, note.). 

Under s. 210 of the Grim. P.O. a complaint brought under Chap. 
XVI of that Code, viz., of a charge triable by a magistrate, and pun- 
ishable under the Indian Penal Code with imprisonment not exceed-' 
ing six months (s. 148), may be withdrawn by leave of the magistrate 
at any time before tiuaf order. , No withdrawal can take place under 
this section where the offence is punishable with a heavier penalty, 
e.g.^ house- trespass. (4 R.J. & P. 171 ; Anonymous case, 4 B.L.R.F.B. 
41.) Nor after a committal by the magistrate. (R. v, Salim Sheikh, 
2 Suth. Cr. 57 : S.C. 4, R.J. & P. 365.) Where, however, after a com- 
mitttalfor adultery, the husband formally withdrew his charge before 
the Sessions Judge, but the latter refused to allow the withdrawal 
and went on with the case, and sentenced the defendant, the High 
Court of Bengal held that the withdrawal ought to have been allowed. 
(4 Suth. Cr. let. 10; S.C. 1, Wym. Giro. 3.) It is clear that in such a 
case there could be no witlidrawa> under s. 2l0. What 1 understand 
the Court to have meant was merely that the Judge, in the exercise 
of his discretion, ought to have allowed the husband to refrain from 
ofieriug any evidence, in which case the accused would have been 
entitled to an acquittal, and not merely to a withdrawal of the 
charge. And this course has in more recent cases been held to be 
the proper one. (9 Suth. Cr. let., 2 S.C. 5 Wym. Giro. 5 ; R. v, Ramlo 
Jerio, 5 Bom. H.C.C.C. 22; R. v. Devama, 1 Bom. 64.) 

Ill cases of contempt of the lawful authority of a public servant 
• the complainant is the public servant whose authority has ^been 
resisted, and not the private person injured by the resistance. The 
withdrawal, therefore, of such a charge must be based upon the appli- 
cation of the public servant resisted, or of the authority who sanctioned ' 
the proceedings. (R. v. Muse Ali Adam, 2 Bom. 653.) 

. The public prosecutor may also, with the consent of the Court 
withdraw any charge which he is prosecuting against any person. 
(Cr. P.C., 

Under the High Court Grim. P.C., s. 151, it is provided that “in 
the case of offences which may lawfully be compounded, injured 
persons may compound the offence out of Cburt, or iu Court with 
the permission of the Court. Such withdrawal from the prosecution 
shall haVe the effect of an acquittal of the accused person.’* 

Where a husband «who had obtained a conviction for adulterjf in the 
Sessions Court, against which an appeal was pending in the High 
Coarfe, applied for leave to compound the offence, the Court 
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leave could not be granted at that stage of proceedings, but under 
the circumstances of the case released the prisoner. (Empress v. 
Thompson, 2 All. 339.) 

It is obvious that withdrawing and compounding a charge are two 
very different things. Many a charge might be withdrawn under 
s. 210 of the Crim. P.O. whicVi could not be compounded under s. 21 4 
of the Penal Code, and vice versa. As to compounding offences 
in or out of Court, see a. 188 of the Or. P.C. 

It has been ruled by the High Court of Bengal that the doctrine 
of English law by which the right of a civil action is suspended until 
criminal proceedings have been taken, where an act which causes a 
civil injury is also a felony, has no applic^on in India. (2 Wym. 
S.C. 12.) The practical effect of thejlrule irfelf, even in England, has 
been very much reduced by recent cases. (Wells v. Abraham, L.R. 7 
Q.B. 554; Osborn v. Gillett, L.ll. 8, Ex. 88; Ex 'parte Ball, 10 Ch. D. 
667.) 

Section '215 oply applies to persons who , receive money for the 
purpose of helping another to recoii-er property which has been 
unlawfully taken ; but, of course, any one who instigates such an 
offence will be punishable as an abettor. Great caution will, there- * 
fore, be necessary in offeriii);^ rewards for the recovery of stolen 
property. Under 9, Geo. IV, c. 74, s. 112. (Cr. Justice Admin- 
stratioii Improvement) it is made an offence to publish any advertise- 
ment for tile return of property whore any words are used pur- 
porting that no questions will be ‘asked, or that a reward ■\^ill be 
paid without seizing, or making an inquiry after, the person producing 
such property. The spirit of this act will probably guide the Courts 
if any indictment is preferred for the offence of advertising, or offer- 
ing, rewards. Every such advertisement should stipulate for such 
information as may lead to the aoprehension of the criminal. 

216 . Whenever any person convicted of or 

Haribouring an witll an offcUCe, (sCC 8. 40, 

offender who has ante 26, and note to s. 224, 
tST^or’'°whZ page 201,) being in lawful custody for 
apprehension hae that ofPonce, cscapes from such custod V, ' 

been ordered. , ' •‘■it . / ’ 

or whenever a public servant, m the 
exercise of the lawful powers of such public 'Servant, 
orders a certain person to be apprehended for an 
ofPence, whoey§r, knowing of such escape or order' 
for apprehension, harbours or conceals tbali person 
with the intention of preventing him from being 
apprehended, shall be punished in the manner fol- 
lowing, that is to say, if the offence for which tlie 
person was in custody, or is ordered to 
fence* be:: apprehended, is ptinishable with 

d^th, l^e shall be punished with im- 
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prisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine ; if the offence is pfinishable with trans- 
portation for life, or imprisonment for ten years, 

If punishable shall be punished with imprison- 
with transport- ment of either description for a term 
with imprison, .which may extend to three years, 
with, or without, fine ; and if the 
offence is punishable with imprisonment which may 
extend to one year and not to ten years, he shall be 
punished with imprisonment of the'description pro- 
vided for the offence for a term which may extend 
to one-fourth part of the longest term of the impri- 
sonment provided for such offence, or with fine, or 
with both. 

Exception . — This provision does not extend to the 
case in which the harbour, or concealment, is by the 
husband, or wife, of tha person to be apprehended. 

217 . Whoever, being a public servant, knowingly 
disobeys any direction of the law as to 
dis^ngS- w^ich he is to conduct 

tion of law with himself as such public seryant, intend- 

intent to save per- • j. i i i • • j j 

son from punish- iHg thereby to save, or knowing it to 
“om’torfeTS!'^^ likely that he will thereby save, 
any ’person from legal punishment, or 
subject him to a less punishment than that to which 
he is liable, or with intent to save, or knowing that 
he is lijcely thereby to save, any property from 
forfeiture, or any charge, to which it is liable by law, 
^ shall be punished with imprisonment of either 
descriptioi^ for a term which may ‘ extend to two 
years, of with fine, or with both. 

Commentary. , 

The direction of law here referred to means some express direc* 
tion, siicih as is contained in the Grim. P.O., ss. 89, 90. It does not 
extend to the general obligation not to stide a criminal charge, tirhich 
is cpmmon to all subjects. (R. v. Raminihi Nayar, 1 Mad. ^6$ S.O. 
Weir, 64.^ On the other hand, it is not necessai^ to show that the 
person intended to be saved had committed any offence^ or Wiw 
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liable to punishment. The criminality consists not in saving a guilty 
man from punishment, but in obstructing the proper course of justice 
in his case. (Empress v. Amir TJddeen, 3 Cal. 412.) 

218 . Whoever, being a public servant, and being, 
as such public servant, charged with 
Public servant the preparation of any record or 

framing an incor- . ^ t 

rect, record or Other Writing, irames that record or 
S“o ^ve plrl writing in a manner which he knows 
son from punish- to be incori'cct, with intent to cause, 
from forfeiture. or knowmg it to DG likely that he 
will thereby cause, loss or injury to 
the public or to any person, or with intent thereby 
to save, or knowing it to be likely that he will 
thereby save, any person from legal punishment, 
or with intent to save, or knowing that he is likely 
thereby to save, any pi’operty from forfeiture or 
other charge to which it is liable by law, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 

Commentary. 

See the remarks upon this section, ante p. 140. A mail who inten- 
tionally read out false abstracts of papers to a person who was pre- 
paring a record, In consequence of which the latter innocently pro- 
duced what was a false record, wa.s held not to have committed an 
offence under this section, but to be properly indictable for abetting 
such an offence. (R. v. Brij Mohun Lull, 7 N.W.P. 134.) 

The intention of a prisoner to cause loss, or injury, to the Sub- 
Inspector, w’as held to be too remote to sustain a conviction under 
this section. (11. v. Jungle Lall, 19 Suth. Cr. 40.) 

219 . Whoever, being a public servant, corruptly 
or maliciously makes or pronounces 
PnbUo gflrvant jn any Stage of a Judicial proceeding, 
oeeding corruptly any report, order, verdict, or .decision 
which he knows to be contrary to 
he ^pws to be ghall be punished with imprison- 

* ment of either description for a term 
which may extend to seven years, or with fine, or 
withboth. * 

■ ■ A; ' * 

; As to the phrase ^' Jpadiciel proceeding,’^ see ante p. 166/ 
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220 . Whoever, being in any office which gives 
him legal authority to commit per- 
sons for trial or to confinement, 'or 
to keep persons in confinement, cor- 
ruptly, or maliciously, commits any 
person for trial or to confinement, 
or keeps any person in confinement, 
in the exercise of that authority, knowing that in 
so doing he is acting contrary to law, shall be 
punished with imprisonment of either description 
for a term which may extend to seven years, or with 
fine, or with both. 


Commitment for 
trial or confine- 
ment by a person 
having authority 
who knows that 
he is acting con- 
trary to' law. 


221 . Whoever, being a public servant, legally 
» T . .• . bound as such public servant to 

Intentional it j. i ^ 

omission to appro- 3/ppr6llGIlCl, Or tO iCGGp ID. CODnDGIQGIltj 

of aVbiicllS-vMt any person charged with or liable to 
apprehended for an offence (see 
s. 40, ante-p. 26), intentionally omits 
to apprehend such person, or intentionally suffers 
such person* to escape, or intentionally 
raubhmont. aids such pcrsou in escaping, or 
attempting to escape, frojn such con- 
finement, shall be punished as follows, that is to 
say;— 

With imprisonment of either description for a 
term which may extend to seven years, with or 
without fine, if the person in confinement, or who 
ought to« have been apprehended, was charged with, 
or liable to be apprehended for, an offence punishable 
by death ; or 

With imprisonment of either description for a 
term which may extend to three years, with or 
without fine, if the person in confinement, or who 
ought to have been apprehended, was charged with, 
or liable to be apprehended for, an offence puf^h- 
able wij.h tran^ortation for life, or imprisoninemt 
for a term which may extend to ten years ; or 
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With imprisonment of either description for a 
term which may extend to two years, with or 
without fine, if the person in confinement, or who 
ought to have been apprehended, was charged with, 
or. liable to be apprehended, for an offence punish- 
able with imprisonment for a term less than ten 
years. 

222 - Whoever, being a public servant, legally 
^ , bound as such public servant to 

Intentional , • 

omission to appre- apprehencl, Or to keep in continement, 
ofStabVserrant ^^7 porson Under sentence of a Court 
boand by law to of Justice for an offence (see s. 40, 

apprehend person . ' -i. i . 

nnder sentence of ante p. 2o) Or* lawfully Committed to 
aConrt of Justice. (.yg^ody, (Act XXVII of 1870, S. 8), 

intentionally omits to apprehend such person, or 

„ . , ^ intentionally suffers such person to 

Punishment. y . . • n • t ^ i 

escape, or intentionally aids such per- 
son in escaping, or attempting to escape, from such 
confinement, shall be punished as follows, that is to 
say:— 

With transportation for life, or with imprisonment 
of either description for a term which may extend 
to fourteen years, with or without fine, if the person 
in confinement, or who ought to have been appre- 
hended, is under sentence of death ; or 

With imprisonment of either description for a term 
which may extend to seven years, with or without 
fine, if the person in confinement, or who «ought to 
have been apprehended, is subject, by a sentence of 
a Court of Justice, or by virtue of a commutation 
of such sentence, to transportation for Kfe or penal 
servitude for life, or to transportation, or penal servi- 
tude, or imprisonment for a term of ten years or 
upwards; or 

With imprisonment of either description for a term 
which may extend to three years, or with„ fine, or 
with both, if tite person in confinement, or who ought 
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to have been apprehended, is subject by a sentence 
of a Court of Justice to imprisonment for a term not 
exceeding ten years, or if the person was lawfully 
committed to custody. {Act XXVII of 1870, s. 8.) 


223 . Whoever being a public servant legally 
bound as such public servant to keep 
conSent'ne“ Confinement any person charged 
ligentiy suffered with or convictcd of any offence, (see 
by public servaut. ^ 20 ^ qj. lawfully Commit- 

ted to custody, {see Act XXVII of 1870, s. 8) negli- 
gently suffers such person to escape from confinement, 
shall be punished with simple imprisonment for a 
term which may exterifl to two years, or with fine, 
or with both. 


Commentary. 

Convict warders are public servants within the meaning of this 
section. (R. v. Kallachand Moitree, 7 Suth. Cr. 99 ; S.C. Wjm. Cr. 36.) 

• 

224 . Whoever intentionally offers any resistance, 
or illegal obstruction, to the lawful 
oiMtraoUon^by “a apprehension of himself for any offence 
person to hu law- (seo s. 40, anteT). 26) with which he is 

ful apprenension. t n r • i i i r 

charged, or of which he has been con- 
victed ; or escapes , or attempts to escape, from any 
custody in whicnhe is lawfully detained for any such 
offence, shall be punished with imprisonment of either 
description for a term which may extend to two 
years, or with fine, or with both. 

Explanation . — The punishment in this section is 
in addition to the punishment for which the person 
to be apprehended, or detained in custody, was liable 
for the offence with which he was charged, or of 
which he was convicted. 


Commentary. 

The escape which is punishable under this section is escape from 
custody for an offence. Escape from custody under civil process is 
not punishable. (R. v. Connon, 6 Bom. H.C. 0.0. 15.) 

Act IV of 1867, (defining Offence”) followed by Act XXVII of 

26 
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1870, (see s. 40, ante p. 26,) Has cleared away a good many difficulties 
which attended these ss. 221 — 225. It extends the meaning of the 
word offence to anything made punishable by a special or local law, 
and renders escape from custody for default of giving security under 
Chap. XXXVIII of the Grim. P. C. punishable with one year's 
imprisonment, or fine, or both. (s. 2‘25A, post 204.) The intro- 
duction of the words “ lawfully committed to custody** in ss. 222 
& 223 also meets the case of persons arrested on susoicion, e.gr., under 
Or. P.C., s. 94, though not actually charged with any specific offence. 
(See 5 Snth. Cr. let. 9; S.C. 1 Wym. Circ. 26.) But a person who has 
been acquitted of a charge on the ground of insanity, and confined 
in jail under the order of Government, is not piiiiisbable under s. 224 
if he escapes frbm custody, even though he is sane when he does so, 
(Pro. Mad. H. C. 25th Nov. 1862.) And this is still the law ; though 
a jailer who connived at his escape would now be punishable under 
s. 223, since, though not convicted of any offence, the person who 
escaped was lawfully committed to custody. 

One contingency, however, has been overlooked in framing both 
these acts ; and that is the possibility of persons in India being charge- , 
able only with offences punishable under the law of England. For 
instance, if a British sailor committed a murder on the high seas, 
when he reached Madras, he wotild be punishable by the High Court 
for murder under the law of England. (See ante p. 9.) But inas- 
much as this is not anything made punishable by the Code,.(s. 40, 
ante p. 26,) or by any special or locaVlaw as therein defined, (ss. 41 
& 42,) a public servant could not be indicted under s. 221 for omitting 
to apprehend him, nor could he, or any friend of his, be indicted 
under s. 224 or 225 for resisting apprehension, nor could be be 
indicted under s. 216 for escaping from custody, nor could any one be 
^nvicted under that section for harbouring him. Bub if he were once 
apprehended any public servant who intentionally suffered him to 
escape would be punishable under s. 222 as amended by Act XXVII 
of 1870, 8. 8, for then the prisoner would have been “ lawfully com- 
mitted to custody,” * 

A charge of having escaped from custody may be enquired into and 
tried where the person charged happens to be when the charge is 
made. (Cr. P.O., s. 67., Ulus, (d) 

Any sentence passed on an escaped convict, either for the escape 
or for any other offence, may be ordered to take effect immediately, 
t>r at the expiration of the period of his former sentence. (Cr, P.C., 
s. 316. See Act X of 1875, s. 110. H.C. Cr. Proc.) 

225 * Whoever intentionally offers any* tosistance, 
or illegal obstruction, to the lawful 
apprehension of any other person for 
lawful apprehen- an offence (sce s. 40, ante p. §16)* or 
person. rescues, or attempts to rescue, any 

other person from*, aj&y custpdy m 
which that pefson is lawfully ‘deton^ for an 
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_ . . , offence, shall be punished with impri- 

sonmeBt of either description for a 
term which may extend to two years, or with fine, 
or with both. 

Or, if the person to be apprehended, or the jier- 
son rescued, or attempted to be rescued, is charged 
with, or liable to be apprehended for, an offence 
punishable with transportation for life, or imprison- 
ment for a term which may extend to ten years, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to three years, 
and shall also be Jiable to fine ; 

Or, if the person to be apprehended, or rescued, 
or attempted to be rescued, is charged with, or liable 
to be apprehended for, an offence punishable with 
death, shall be punished with imprisonment of either 
desoription for a term .which may extend to seven 
years, and shall also be liable to fine ; 

Or, if the person to be apprehended, or rescued, 
or attempted to be Tescued, is liable, under the 
sentence of a Court of Justice, or by. virtue of a 
commutation of such a sentence, to transportation 
for life, or to transportation, penal servitude, or im- 
prisonment for a ’term of ten years or upwards, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to seven years, 
and shajl also be liable to fine ; 

Or, if the person to be apprehended, or rescued, 
or attempted to be rescued, is under, the sentence of 
death, shall be punished with transportation for life 
or imprisonment of either description for a, term not 
exceeding ten years, and shall also be liable to fi.ne,i 

Commentary. 

A person who rescues a prisoner assisted by a poKoe M ili 

member Of an nnlawfnl* assembly is guilty of an oSepoe 
aae^n. (B. V. Asaan'Sharreff, 13 Sni^. Or. 75.) 

' 'm ■ ■ ... . a 
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225A. Whoever escapes, or attempts to escape, 
from any custody in which he is law- 
detained for failing, under the 
ins to fumiBh Code of Criminal Procedure, to fur- 
**““”*’' nish security for good behaviour, shall 

be punished with imprisonment of either description, 
for a term which may extend to one year, or with / 
fine, or with both. (Act XXVII of 1870, s. 9.) . 

226. Whoever, having been lawfully transported, 

Uniawtniretnrn ^etums from such transportation, the 

from tranaporta- term of such transportation not having 
expired and his punishment not hav- 
ing been remitted, shall be punished with transport- 
ation for life, and shall also be liable to fine, and to 
be imprisoned with rigorous imprisonment for a term 
not exceeding three years before he is so transported. 

Commentary. 

To constitute this offence it is essential that the convict should 
actually have been sent to a penal Settlement, and have returned 
before his sentence had expired or ^een remitted. Where a prisoner 
had escaped from custody whilst on his way to underj 2 :o sentence of 
transportation, it was held that he had Committed an offence punish- 
able under s 224, not under s. 226. (K v, Bamasamj, 4 Mad. H.C. 
152, S C. Weir, 67.) 

227. Whoever, having accepted any conditional 

remission of punishment, knowingly 

Violation of con- violates any condition on which such 
of punishment. remission was granted, shall be pun- 
ished with the punishment to which 
he was originally sentenced if he has already *BufEered 
no part of that punishment, and if he has suffered 
any part of that punishment then with so much of 
that punishment as he has not already suffered. 

228. Whoever intentionally offers any insult, or 

causes any inteiruption, to any public 
■olt, or interrup. servant while such public seryantis 
sitting in any stage of a Judicial pro- 
ceeding, shall be punished with, simple 
"*** ““ imprisonment for a term Tfhich 
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extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Commentary. 

See Or. P.C., s, 436, ante p. 147. 

The proceeding under s. 436 of the Or. P.C. when resulting in a 
punishment under the above section is a ** conviction upon trial’' 
within the meaning of the Or. P.C., s. 271, ag^nst which an appeal 
lies. (R. V. Chappu Menon, 4 Mad. H.C. 146.) See too In re Pollard^ 
L.R. 2 P.C. 106. 

Persons who are guilty of gross prevarication in giving evidence 
before a Court of Justice, or of refusing or neglecting to return 
direct answers to questions, may be punished under this section, if 
their conduct amounts to an intentional interruption. (R. v, Jaimal, 
10 Bom. H.C. 69, explaining R. v, Auba, 4 Bom. H.C. C.C. 6, and 
R. V. Pandu, 7.) • 

To leave the Court when ordered to remain, or to make signs from 
outside to a prisoner on his trial, have been held not to be offences 
under this section. (Mad. H.C. Rul. 17th Jan. 1870, S.C. Weir, 69; 
2l8t Oct. 1870.) 

Ai^person who bids for an estate at an execution-sale, knowing 
he cannot deposit the earnest money, is punishable under this 
section. (R. v. Mohesh Chunder, Snth. Sp. Mis. 3.) 

239. Whoever, by personation or otherwise, shall 
intentidnally cause, or knowingly suffer, 
himself to be returned, empanelled, or 
sworn as a juryman or assessor in any 
case in which he knows that he is not entitled by law 
to be so returned, empanelled, or sworn, or, knowing 
himself to have been so returned, empanelled, or 
sworn contrary to law, shall volxmtarily serve on 
such jury or as such assessor, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

^Commentary. 

See as to the persoos disqualified to serve as Jurors or AssesBOra. 
(Cr. P.O., 8. 405.) 

“ deaden are not incapable of awTing as Absobbots or Jnxoni. 1nd> It Is 
inexpedifvt th&t their names shoxddbe indudedin the ooUector’a Uit M 
apns q^ified to serve in those capacities if a sufficient number of 
are available.** (Ridas of Madras Sadder Court, 2dth April, 1862.) 
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CHAPTER XII. 

OF OFFENCES RELATING TO COIN AND 
GOVERNMENT STAMPS. 

230. Coin is metal used for the time being as 
. , , „ money, and stamped and issued by the 

authority or some State of Sovereign 
Power in order to be so used. (Act X of 1872. 
Cr. Pro. Code.) 

Coin stamped and issued by the authority of 
, _ . the Queen, or by the 'authority of the 

Queen a om. Government of India, or of the Govern- 
ment of any Presidency, or of any Government in 
the Queen’s dominions, is the Queen’s coin. 

Illustrations, 

(a) Cowries are not coin. 

(b) Lumps of unstamped copper*, though used as money, are cot 
coin. 

• 

(c) Medals are not coin, inasmuch as they are not intended to be 
used as money. • 

(d) The coin denominated as the Company’s Rupee is the Queen's 

coin. • 

♦ 

231. Whoever counterfeits, or knowingly per- 

Counterfeitmg fo^ms py part of the process of conn- 

Coin. terfeiting, coin shall be punished with 

imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. . 

Explanation. — A person commits this offeilce who, 
intending to practise deception, or knowing it to. be 
likely that deception will thereby be practised, 
causes a genuine coin to appear like a different coin. 

Commentarj. 

The word “ counterfeit” as used in tbia Code ia defined bys. 28 
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to iaTolve an intention by means of that resemblance to praotice 
deception, or a knowledjs^e that it is likely that deception will thereby 
be practised. And such an intention, or knowledge, will always be 
inferred from the mere fact of counterfeiting, unless under circum- 
Btances which conclusively negative it. Such circumstances most be 
so rare that it is unnecessary to imagine instances. 

The same definition provides that it is not essential to connter- 
feiting that the imitation should be exact. And this provision is, of 
course, peculiarly necessary in this country, where the ignorance of 
the people might enable even a clumsy imitation to prove successful, 
while the low state of coining science renders it probable that no 
counterfeit will be minutely accurate. Accordingly, a trifling varia- 
tion from the real coin in the inscription, effigies, or arms was held 
under the corresponding English Statute not to remove the offence out 
of the Statute. (See li. v. Robinson, 34 L.J.M.C. l76.) And so it 
was held in another case, where the ingenious device was adopted 
of making coins without any impression whatever, in imitation of the 
smooth worn money then in Circulation. (Arch. 641 >2.) But it will 
still be necessary to show that the article produced, or partly pro- 
duced, was a counterfeit ; that is, that it was such a resemblanoe as 
might be received as the coin for which it was intended to pass, by 
persons using the caution customary in taking money. This caution, 
of coarse, will vary according to the class of persons among whom it 
may J;)e supposed that it was intended to pass. Accordingly, where 
the prisoner had counterfeited resemblance of a half-guinea upon 
a piece of gold previously hammered, but it was not round, nor would 
it pass in the conditiou in which it then was, the Judges held the 
offence to be incomplete, (Arch. 641.) Nor is a mere medal counter- 
feit coin, though fraudulently represented to an ignorant person as 
being money. (Rulings of Mad. H.C. 1864 on s. 2&),) 

The absence of apparent resemblance may possibly arise merely 
from the process being imperfectly carried out. If that be so, there 
wilh^till be an offence under this section. And even if the metal in 
which the counterfeit was made was completely different from that 
of the coin represented, it would still be a question of fact whether 
this difference did not arise merely from the manufacture having been 
interrupted in an early stage. (Mad. H.C. Rul., 17tli Nov. 1868, 
S.O. Weir, 71 .) Copper, or lead, may be washed over soas afterwards 
to bear a sufficiently strong resemblance to silver or gold. But 1 
conceive that no conviction could be supported where it was plain 
that the thing actually made was never attended to result in a coioi 
but was merely ati experiment as a step towa\;d8 future productive 
efforts. , , 

It is seldom possible, and never necessary, to show that the de- 
feudant has been caught in the act of counterfeiting. The act will 
generally have to be inferred, from such evidfince as the posj^ssion of 
tools, dies, or metal necessary for the purpose ; or from finding soma 
coins fiinisbed, and others unfinished, or different coins in a dilEereiit 
state of completion. (Arch. 641.) The mere possession of oounter- 
feit coin by a persdli who has bad nothing to do with its mannfa^ure 
may be afi offence under subsequent ss. (237~'243), but is not punish- 
able under s. 231. 
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The offence constituted by this section consists in the fact of the 
counterfeiting. It is not necessary to show that the coins were 
Uttered, or that there was an^ attempt to utter them. (Arch. 642.) 

232. Whoever counterfeits, or knowingly per- 

forms any part of the process of 

Counterfeiting counterfeiting, the Queen’s coin shall 

the Queen a com. . , j®’ . , ^ i. x* j: 

be punished with transportation for 
life, or with imjirisonment of either description for a 
term which may extend to ten years, and shall also 
be liable to fine. 

233. Whoever makes, or mends, or performs any 

ufaTring or Bell- part of the process of making, or 

fo? oouuteSng mending, or buys, sefis, or disposes of, 
coin. any die or instrument, for the purpose 

of being used, or knowing or having reason to believe 
that it is intended to be used, for the purpose of 
counterfeiting coin, shall be punished with imprison- 
ment of either description .for a term which nnay 
extend to three years, and shall also be liable to 
fine. 

Commentaxy. 

This, and similar sections, must be taken as subject to ss. 76 & 79 
which prevent ah act being criminal if done by a person who is, or 
supposes himself to be, justified in the act. Therefore, if a die-sinker 
were to be applied to for the purpose of making coining moulds^, and 
were in concert with the police to proceed with the task for the pur- 
pose of bringing the coiners to detection, this would not be a criminal 
act. (Arch. 655.) And so possession of coining tools, or counterfeit 
coin by a person entitled to retain them, as, for instance, a policeman, 
is no offence. 

234 Whoever makes, or mends, or perfdrm^^ny 
part of the process of making, or mend- 
or buys, sells, or disposes of, any 
for conntei^itmg die or instrument, for the tmrpose of 
being used, or knowing, or having rea- 
son to believe, that it is intended to be used, for the 
purpose of counterfeiting the Queen’s coin, shall be 
punished ^th imprisonment of either description for 
a term which mat extend to seven ^ears, apd shall 
also be liable to fine. 
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235 * Whoover is in possession of any instruineiit, 
or material, for the purpose of using 
the same for counterfeiting coin, or 
knowing, or having reason to believe, 
that the same is intended to be used 
for that purpose, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, and shall also be 
liable to fine ; and if the coin to be counterfeited is 
the Queen’s coin, shall be punished with imprison- 
ment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Commentary. 

Coining instruments, or materials, will be in a man’s possession 
when they are in any box or place which is under his control, and 
whether they are used for his benefit or not, provided it is shown 
that he is aware of their existence and character. And the samd 
article may be in the possession of several persons, if they are acting 
in coj^cerb, and each of them have a guiky knowledge of the character 
and existence of the thing in qitestion. 

In one case, a prisoner named Weeks was indicted with four others 
for having unlawfully in their dustody and possession a coinipg 
mould. It appeared that the police entered the prisoner’s house in 
his absence, and there found the other prisoners, two of whom 
attacked the police, while the two others, one of whom was the wife 
of Weeks, snatched up something from the table ahd threw it into 
the fire. This was found to be the coining mould which formed the 
subject of the indictment. Other implements and materials suitable 
for making moulds weue found in other parts of the house. The 
prisoner came back to the house after the capture was made; It was 
proved that he had passed off a bad half-crown thirteen days before. 
The Jury found Weeks guilty, and the Court affirmed the conviction, 
saying, 

** We are *all of opinion that there was sufficient evidence to be left to the 
Jury on the charge of felony. In order to prove the guilty knowledge j evidence 
was admissible of other substantive felonies committed by the prisoner.” 
(R. V. Weeks, 30 L.J.M.0. 141, S.C. L. & O. 18.) 

The ” othej;* substantive felonies” which are *admissible to prove 
guiltjr knowledge, must of course be crimes of a similar character (see 
Indian j^vidence Act, I of 1872, s. 15), and not too remote in point of 
time. The fact that a rnfan has committed a robbery is no proof that 
he is a coiner, though the fact that be has passed off a leaden rupee 
a few da^ys previously Would be. IhTor would the circumstance tbata 
man had passed off a false rupee a year ago be any evidence that 
another now fountain his poseession was known to be coniiteirfeit. 
For any ,paan through whose hands money passes might meit yrith 
suoh accidents at such distances of time. 

■ 27 . 


Possession of in- 
strument or mate- 
rial for the pur- 
pose of using the 
saxhe for counter- 
feiting coin. 
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236. Whoever, being within British India, abets 

the counterfeiting of coin out of British 
di^'?he“coS^ter." India, shall be punished in the same 
feiting out of In- manner as if he abetted the counterfeit- 
lao com. within British India. 

237. Whoever imports into British India, or ex- 

, ^ ports therefrom, any counterfeit coin. 

Import or ox- f . t • ^ i i • 

port of counter- knowing, or having reason to believe, 
felt com. same is counterfeit, shall be 

punished with imprisonment of either description for 
a term which may extend to three years, and shall 
also be liable to fine. 

238. Whoever imports irfto British India, or ex- 

ports therefrom, any counterfeit coin 
poir^’of which he knows, or has reason to be- 

feit of the Queen’s ligye to be, a Counterfeit of the Queen’s 
coin, shall be punished with transport- 
ation for life, or with imprisonment of either desmp- 
tion for a term which may extend to ten years, and 
shall also be liable to finel 

239. Whoever, having any counterfeit coin which 

. at the time when he became possessed 

thOT*or^in° ^ knew to be counterfeit, fraudu- 

sessed with the lently. Or with intent that fraud may 
ifc^terfeitl*'' be Committed, delivers the same to any 
person, or attempts to induce any per- 
son to receive it, shall be punished with imprison- 
ment of either description for a term which may 
extend to five years, and shall also be liable to fine. 

. Commentary. 


Delivery to ano- 
ther of coin, pos- 
sessed with the 
Imowledge that it 
is cotmterfeit. 


This section has been held only to apply to a person othpr than the 
coiner. Therefore when the coiner had himself passed off the false 
coin, the conviction was quashed. (B. v. Sheobux, 3 N.W.P. 150.) 

240. Whoever, having any counterfeit coin which 
is a counterfeit of the Queen’s coin, 
neiiver, of and which at the time vsjhen he became 
with the possessed of it he knew to be a coun- 
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the Queen’s coin, fraudu- 
lently, or with intent that fraud may be 
committed, delivers the samh to any person, or- 
attempts to induce any person to receive it, shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 

241 Whoever delivers to any otber person as 
gejiuine, or attempts to induce any 
tw person to receive as genuine, any 
genuine, which, Counterfeit coin which he knows to be 
^'l^^he* deUveTer Counterfeit, but which he did not know 
countorfSt,’^*°*^® coupterfeit at the time when he 

took it into his possession, shall be 
punished with imprisonment of either description 
for a term which may extend to two years, or witlj 
fine to an amount which may extend to ten times 
the value of the coin counterfeited, or with both. , 

Illustration. 

A, a coiner, delivers counterfeit* Company’s Rupees to his accom- 
plice B, for the purpose of uttering them. B sells the Rupees to C, 
another utterer, who buys them knowing them to be counterfeit. 
O pays away the Rupees for goods to D, who receives them not 
knowing them to be counterfeit. D, after receiving the Rupees, 
discovers that they are counterfeit, and pays them away as if they 
were good. Here D is punishable only under this section, but B 
and O are punishable under ss. 239 or 240 as the case may be. 

Commentary. # 

No offence is committed under this section where the coin is not 
delivered as genuine. For instance ; when it was banded over to a 
friend, in order to avoid its being discovered by the Police in the 
possessiouiof the prisoner. (R, v. Soorut, 4 N.W.P. 62.) 

242 . Whoever fraudulently, or with intent that 
fraud may be committed, is in posses- 
PoBsession of of Counterfeit coin, having known 

by a person who at the time when he became possessed 
thereof that such cpm was counter.. 
tSreof f eit, shall be punished with imprison- 

ment of either descriptioji for a term 
which may extend to three years, and shall be 
liable to fine. 
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843. Whoever fraudulently, or with intent that 
fraud may be committed, is in posses- 
sion of counterfeit coin, which is a 
counterfeit of the Queen’s coin, having 
known at the time when he became 
possessed of it that it was counterfeit, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, and 
shall also be liable to fine. 

Commentary. 

There are three classes of offences created by ss. 239 — 243. FirsU 
passing off coin known from the first to be counterfeit. SecoTidly, 
passing off such coin which was for the fir8|. time discovered to be 
counterfeit after its receipt. Thirdly^ being in wrongful possession 
of coin known all along to have been counterfeit. Further sub- 
divisions of classes first and third arise, according as the counterfeit 
coin is the Queen’s or otherwise. 

Guilty knowledge is generally a matter of circumstantial evidence. 
The possession of other pieces of base coin, whether of the same or 
a different description, or the fact that base coin has been pastv^d off 
by the same defendant at other tfines, either before or after the 
offence charged in the indictment, will be evidence of such a guilty 
knowledge. (Arch. 493, 650.) Aiid so it would be where the facts 
of the case showed a desire for concealment ; as, for instance, if it 
were shown that the defendant had employed a third person to make 
a purchase for him, without any apparent cause. 

If coin is delivered to a person for the purpose of fraud, it is un- 
necessary to show that there was an intention to defraud the person 
to whom they are delivered. And even if the intention were negatfved, 
theeffence would still be the same. For instance; an offence would 
be committed under ss. 239 & 240 if it were delivered to an accom- 
plice, or an innocent person, for the purpose of being passed off at 
once. Nor is it necessary that there should be any legal obligation 
to pay the person upon whom the money was passed off. Hence the 
giving of a counterfeit coin to a woman as the price of Connection 
with her was held to be indictable. (Arch. 660.) And the offence is 
complete, even though the person to whom the coin was tendered 
refused to receive if. (Ibid.) . , 

The mere possession of counterfeit coin is an offence^ finder ss. 242 
& 243, even though no attempt is made to pass it off, provided it 
can be shown that it was kept for a fraudulent purpose, and was 
originally obtained ^th a guilty knowledge. The mere fact of a 
single base coin being found in a party’s possession would not, 
without further evidence, be suffloient to create a presumption that 
be knew it to be counterfeit when he obt^ned it, and intended to 
make a fraudulent use of it. But where a ooniAderable ppmber of 
base coins is found in any man’s possession the presumption of guilb 


Possession of 
Queen’s coin by a 
person wbo knew 
it to be counterfeit 
when he jbecaine 
possessed thereof. 
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wot^d sufficient to make a conviotiou la;wfuU th^ posses* 

sion could in some manner be explained, or accounted for. 

A coin will be in a man's possession w^en it is in any box or place 
which is under his control, and whether it is used for his benefit or 
not, provided it is shown that he is aware of its existence and 
character. And the same article may be in the possession o| seyeral 
persons, if they are acting in concert, and each of them have a guUty 
knowledge of the existence and character of the thing in question. 
(Arch. 653 : ante p. 209.) 

244. Whoever, being employed dn any mint 
lawfully established in British In^ia, 
in a mint causing does any act, or omits what he is 
legally bound to do, with the inten, 
compoBition from tion of causing any coin issued from 

a 0 o aw. mint to be of a different weight 

or composition from fhe weight or composition 
fixed by law, shall be punished with imprisonment 
of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

m. Whoever, without lawful authority, takes 
out of any mint, lawfully established 
taking “From "a in British Jjadia, any coining tool or 
mint any coining instrument, shall be punished with 
imprisonment of either descriptKm 
for a term which may extend to seven* years, and 
shall also be liable to fine* 

• Commentary. 

Where a person is known to be intending to commit a crime, as, 
lor instance, to take coining tools out of a mint under this section, 
if the authorities, knowing of this intention, allow him to carry out 
his criminal purpose for the purpose of ensuring his detection, this 
does not ilmbunt to such a lawful authority as will justify the 
prisoner. (R. ». Harvey, L.R. 1 C.C. 284.) 

246 . WhoevOT fraudulently, or dishonestly, per- 
.. forms on any coin any operation 
or dishonestly which diminishes the weight, or 
St'^Steitog alters the composition, of that com, 
theoompositipnof shall be punished with imprisoamest 
any com. , either description for a term 

which may extend to three years, and shall also be 
liable td fine. 
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Explanation . — person who scoops out part of 
the coin, and puts anything else into the cavity, 
alters the compositioh of that coin. 

247. Whoever fraudulently, or dishonestly, per- 

_ _ forms on any of the Queen’s coin 

or dishonestly any Operation winch diminishes the 
-weight, or alters the composition, of 
the composition of that coin, shall be punished with 
imprisonment of either description 
for a term which may extend to ’seven years, and 
shall also be liable to fine. 

248. Whoever performs on any coin any oper- 

Aitering a which alters the appearance of « 

poarance of any the coin, with the intention that the 
thS it'sL^pasS said coin shall pass as a coin of a 
aa a coin of dit- different description, shall be pun- 
ished with imprisonment of either 
description for a term which may extend to three 
years, and shall also be lihble to fine. 

249. Whoever performs on any of the Queen’s 

Altering ap- ^oin any operation which alters the 

appearance of that coin with the 
mtent that it intention that the paid com shall pass 
oofn ofTdiftOTont ^.s a coin of a different description, . 
description. ghafi be punished with imprisonment * 
of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

250. Whoever, having coin in his possession 

with respect to which the offence 
other rfcoin®pol' defined in Sections 246 or 248 has 
seased with the bepn Committed, and having known 
is altered. at the time when he became pos- 
SMsed of such coin that such ’offence 
had been committed with respect to 4t, fraudulently 
or with intent that fraud may be committed delivers 
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such coin to any other person, or attempts to induce 
any other person to receive the same, shall be 
punished with imprisonment of either description 
for a term which may extend to five years, and 
shall also be liable to fine. 

251. Whoever, having coin in his possession 

with respect to which, the offence 

D^voiy of defined in Sections 247 or 249 has 

Queen’s com pos- • . , i i i • i 

sessed with the been Committed, and having known 
at the time when he became pos- 
sessed of such coin that such offence 
had been committed with respect to it, fraudulently, 
or with intent that fraud may be committed, delivers 
, such coin to any other person, or attempts to indued 
any other person to receive the same, shall be 
punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. . 

252. Whoever fraudulently, or with intent that 

fraud may be committed, is in posses- 

Possession of respect to which the 

a peraon who ottcnce defined in either of the Sec- 
'when'’* he tions 246 or 248 has been committed, 
tw^ having known at the time of becom- 

ing possessed thereof that such offence 
had been committed with respect to such coin, shall 
be punished with imprisonment of either description 
for a tei;m which may extend to three years, and 
shall also be liable to fine. 

253. Whoever fraudulently, or with intent that 

Poaaagsion • of Committed, is in posses- 

Qn^'^o^nbya sion of coin with respect to which the 
ba'*°ait^d oSeDce defined in either of the Seo- 
when he became tions 247 or 249 has been committed, 

posBesaed thereof. i . • i j. x-l j.* i? 

having known at the time of beoom- 
ing possessed thereof that such offence had hpen 
committed with the respect to such coin ^ shaM be 



216 POSSESSION OE DBLIVIEY OP ALTERED COIN, 

puflished with imprisonment of either description 
for a term which may extend to five years, and 
shall also be liable td fine. 

254. Whoever delivers to any other person as 

genuine, or as a coin of a different 

Deiive^ to an- deSoriptiou from what it is, or at- 
gennine, which, • tempts to mduce any person to 
whentot^^Mcas. ag genuine, or as a different 

Stored from what it is, any coin in 

respect of which he knows that any 
such operation as that mentioned in Sections 246, 
247, 248, or 249, has been performed, but in respect 
of which he did not, at the time when he took it into 
his possession, know that such operation had been 
performed, shall be punished with imprisonment of 
either description for a term which may extend to 
two years, or with fine to an amount which may 
extend to ten times the value of the coin for which 
the altered coin is passed, or attempted to be 
passed. 

255. Whoever counterfeitSj or knowingly per- 

CounecrfeitiJg ^f the proCess of 

aGovernment Counterfeiting, any stamp issued by 
stamp. Governmentfor the purposeof revenue, 

shall be punished mth transportation for life, or 
with imprisonment of either description for a term 
which may extend to ten years, and shaU also be 
liable to fine. 

Explanation. — A. person commits this offence who 
counterfeits by causing a genuine stamp d£ one deno- 
mination to appear like a genuine stamp of a differeut 
denomination. • 

256. Whoever has in his possession any instru- 

_ . mnot, or material f 01 ^ the pi:^ 0 Be 

•iot> Ka. fbeing usedi or knowing or having r^- 
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St” son to believe that it is intended to be 

tor tno purpose -i !• i p j p • j • 

of oonntorfeiting used, lof the purpose of counterfeiting 
any stamp issued by Government for 
the purpose of revenue, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 


257. Whoever makes, or performs any part of 
the process of making, or buys, or 
sells, or disposes of, any instrument 
for the purpose of being used, or know- 
ingj or having reason to believe, that it 
is intended to be used for the purpose 

of counterfeiting any stamp issued by Government 
for the purpose of revenue, shall be punished with 
imprisonment of either description for a term which 
may'extend to seven years, and shall also be liable 
to fine. 

258. Whoever sells, or offers for sale, any stamp 
o , , i, which he knows, or has reason to be- 

feit GoTemment lieve, to be a Counterfeit of any stamp 
issued by Government for the purpose 
of revenue, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, and shall also be liable to fine. 


Making or sell- 
ing instrument 
for the purpose 
of counterfeiting 
a Government 
stamp. 


259. Whoever has in his possession any stamp 
which he knows to be. a counterfeit of 
■ion'll? stamp issued by Government for 
feit Qovenunent the purpose of revenue, intending to 
"**“**■ use, or dispose, of the-same as a genuine 

stamp, or in order that it may be used as a genuiue 
stamp,' shall be punished with imprisonment of either 
de8ori;ption for a term which may extend to seven 
vears. and sh^l also be liable to ^e. 


26 
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260. Whoever uses as genuine any stamp, 
knowing it to be a counterfeit of any 
inf a“(fo “mS Stamp fesued by Government for the 
•tamp knoTTO to purpose of revenue, shall be punished 
be counterfeit. imprisonment of either descrip- 

tion for a term which may extend to seven years, or 
with fine, or with both. 


261. Whoever fraudulently, or with intent to 
cause loss to the Government, removes, 
or effaces, from any substance bearing 
any stamp issued by Government for 
the purpose of revenue any writing 
or document for which such stamp has 
been used, or removes from any writ- 
ing, or document, a stamp which has 
been used for such writing or docu- 
ment, in order that such stamp may be used for a 
different writing or document, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, br with fine, or with both. 


Effacing any 
writing from a 
substance bearing 
a GoTernment 
stamp, or remov- 
ing from a docu- 
ment stamp used 
for it, with intent 
to cause loss to 
Government. 


Commentary. 

The intention srith which the acts named in the above section are 
done may be either fraudulent generally, or with a special view to 
cause loss to Government. And, therefore, a conviction would be good 
where the intention of the act was merely to efface a document wuh a 
view injuriously to affect the rights of another person. No intention 
to cause loss to Government can be assumed unless it is shown, or may 
be inferred, that the intention of the party was to use the stamp as 
a stamp a second time. And, therefore, no conviction could he sup- 
ported, if the object of removing writing from a stamped paper was 
merely to write upon the blank space something which required no 
stamp. 


262. Whoever fraudulently, or with intent to 
cause loss to the Governnaeijt, uses 
for any purpose a stamp issued by 
Government for the purpose of re- 
venue, which he knows to have been 
before used, shall be punished with imprisonment 
of either description for a term whicfe may ^xtend 
to two years, or with fine, or with boUi. 


Using a Govern- 
ment stamp 
known to have 
been before used. 
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26 a Whoever fraudulently, or with intent to 
cause loss to Government, erases, or 
removes, from * a stamp issued by 
Bt^p bai been Government for the purpose of re- 
‘ venue, any mark put or impressed 

upon such stamp for the purpose of denoting that 
the same has been used, or knowingly has in his 
possession, or sells or disposes of, any such stamp 
from which such mark has been erased or removed, 
or sells, or disposes of, any such stamp which he 
knows to have been used, shall be punished with 
imprisonment of either description for a term which 
may extend to three yeafs, or with fine, or with both. 


CHAPTER XIII. 

OF OFFENCES RELATING TO WEIGHTS 
AND ME*ASURES. 

264 Whoever fraudulently uses any instrument 
for weighing which he knows to be 

Fraudulent use false, shall be punished with imprison- 
menWor w^- of either description for a term 

“«• which may extend to one year, or 

with fine, or with both. 

Commentary. 

Tbe instrament used must not only be known to be false, but must 
also be fraudulently so used ; that is,, it must be used for the purpose 
of ' passing ^ff^short weight upon persons who are entitled to full 
weight. 

In general the mere possession of a false balance, which is used as a 
true one, will be sufficient evidence of a fraudulent intention. **Tbe 
intention, however, must be alleged in laying the charge, though it 
may be a matter of inference only, from the fact of the possession, and 
the attending oircutas tail ces as manifesting the purpose, and the infer* 
ence may of course be rebutted. But where the incorrectness of the 
scale is irisible, and there is no attempt to cover or conceal it» there can 
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be no ground for imputing fraud from tbe defect alone ; the circum* 
stances negafcire the intention of fraud, and no charge would lie against 
the party using such a balance.” (2nd Beport, 1847, ss. 220 & 221.) 

See as to the summary jurisdiction of the Magistrate of the District 
over offences defined by this section, and ss. 265 & 266, Orim. P. 0.* 
s. 222. 

265 * Wlioever fraudulently uses any false weight, 

„ , , or false measure of length or capacity, 

of false weight or OF fraudulently uses any weight or any 
measure. mcasure of length or capacity as a dif- 

ferent weight or measure from what it is, shall be 
punished with imprisonment of either description 
for a term which may extend to pne year, or with 
fine, or with both. , • 

266 ' Whoever is in possession of any instniment 
for weighing, or of any weigh{, or of 
Bi^n“®o'f any measure of length or capacity, 

which he knows to be false, and in- 
tending that, the same may be frWdu- 
lently used, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 

267 . Whoever makes, sells, or disposes of, any 
or sell instrument for weigbing» or any 
ing false weights Weight, OF any measure of length or 
or measures. Capacity, which he knows to be false, 
in order that the same may be used as true, or 
knowing that the same is likely to be used hs true, 
shall be punished with imprisonment of either 
description for. a term which mav extend t,e rme 
year, or with fine, or with both. 
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CHAPTEll XIV. 

OP OFFENCES APPECTINO THE PUBLIC 
HEALTH, SAFETY, CONVENIENCE, 
DECENCY, AND MORALS. 

268 . A person is guilty of a public nuisance who 
does any act, or is guilty of an illegal 

Fablic nuisance. • • "L • i ^ ® 

omission, which causes any common 
injury, danger, or annoyance, to the public or to the 
people in general who dwell or occupy property in 
the vicinity, or which must necessarily cg,use injury, 
obstruction, danger, oi; annoyance, to persons who 
, may have occasion to use any public right. 

A common nuisance is not excused on the ground 
that it causes some convenience or advantage. 

• Commentary, 

Nuisances are of two sorts— Public and Private. Those which only 
affect individuals cannot be ma(^ the subject of an indictment, but 
may be the ground of a civil action for damages. Accordingly, 

“ Where upon an indictment •against a tinman for the noise made by him in 
carrying on his trade, it appeared in evidence that the noise only affected the 
inhabitants of three sots of chambers in Clifford’s Inn, and, .that by shutting the 
windows, the noise was in a great measure prevented, ij was ruled by Lord 
Ellenborov^hj C, J., that the indictment could not be sustained, as the annoy, 
antyj was, if anything, a private nuisance.” (1 Kuss. 436.) ^ 

On the other hand a public nuisance, which affects all equally, 
only be the subject of an indictment, for otherwise a party might be 
rumed by a million suits (1 Buss. 435 ; Winterbottom v. Derby, L.B. 
2 ISz. 8, 16); though even then a private individual may sue for any 
especial damage he has suffered. For instance; a man may be 
indicted fbr digging a holo in a high road, and by a party who 
has fallen into it and broken his leg. (Ibid,) 

But the mere absence of the religious, or sentimental, gratification 
derived from carrying tahuU in procession albng a public highway, 
is not a special damage which renders a civil action maintainable. 
(Satku Yalad v. Ibrahim, 2 Bom. L.B. 457~-469.) 

In general it may be laid down, that ai^ything which seriously 
affects the health, comfort, safety, or morals of the community may 
be indicted as a public nuisance. For instance; keeping filth upon 
premises, (Atty.-Oenl. v, Bradford Canal, L.B, 2,Eq. 71 ; Benjammv. 
Storr, L.B. 9 C.P. iOO ; Malton Bd. of Health v, Malton Manure Go., 4 
Ex, IX 302,) or exeroising offensive trades which destroy the parity of 
the air; keeping a savage bull in a field through which thm U a 
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footway; keeping ferocious dogs unmuzzled ; brinjging a borse diseased 
with glanders into a public place, to the ^ngerof infecting the Queen’s 
subject; exposing a child infected with small-pox in the public 
streets (1 Russ. 435; Arch.^ 768); keeping gun-powder, naphtha, 
or similar inflammable substances in such large quantities as 
to be dangerous to life and prcmerty. (Hepburn v, Lordan, 
34 L.J. Ch. 293 ; R. v. Lister, 26 L.J.M.C. 196, S.O. D. & B. 209. 
See as to gunpowder, Act XVIII of 1841, s. 2 (Arms, Ammunition 
and Military Stores,) and Act XXVIII of 1857, s. 7 (Arms and 
Ammunition); keeping brothels (see R. v. Stannard, 33 L.J.M.C. 
61 ; L, & C* 349; R.*?^ Rice,L.R.8.0.C.C. 21) ; and common gambling 
houses (1 Russ. 443; R. v. Hau Nagji, 7 Bom. C.C. 74); brick- 
burning when carried on in such a manner as to be generally 
noxious or offensive to the neighbourhood. (Bamford v. Turnley, 3l 
L.J.Q B. 286, S.O. 3 B. S. 62 ; Wanstead v. Hill, 32 L.J.M.C. 135, 
S.C. 13 C.B.N.S. 479.) 

It has beeu ruled that where a noxious trade, or other nuisariCe, is 
established at such a distance as to be inoffensive to any one, and 
afterwards persons choose to build houses, or make roade, near it, no 
indictment can be brought ; for the trade, &c., was legal before the 
building of the house, or construction of the road. (12 Mod. 349 ; R. 
V, Cross, 2 G. & P. 483.) But this position is doubted in Archbold 
(769), and denied in various cases cited 1 Russ. 455 — 6; and I would 
submit with justice. Otherwise, the result would be, that a party, by 
doing that which could not be pre veil ted at the time, might main- 
tain a desert around him for ever, to the injury of public and private 
interests. The doctrine has also been expressly denied in the case of 
a civil action by an individual, which would have been a stronger 
case for exemption. (Elliotson v. Feetban, 2 Bing. N.C. 134 ; Bliss v. 
Hall, 4 ibid. 183.) Uuder s. 268 the only question would be, whether 
the act done wasin fact injurious, or annoying, to the public. But 
where a highway is dedicated to the public, with an obstruction upon 
it, which would be a nuisance if subsequently erected, the public must 
take the road with its accompanying inconvenience, and there is* no 
remedy at law. (Fisher v. Prowes, 31 L J.Q.B. 212 ; S.C. 2 B. A S. 
770, and see Robbins r. Jones, 33 L.J.O.P. 1 ; S.C. 15 O.B.N.S. 221; 
Mercer v. Woodgate, L.R. 5 (J.B. 26; Arnold v. Blaker, 6 ibid. 433.) 
In such a case, the act done did not, when it was done, cause any 
injury to the public who had no right over the ground. 

Nor is a party allowed to say, that the smells, &c., were so bad 
before be came there, that he has added nothing perceptible to the 
annoyance. Where speh a defence was set up, Abbott, C.J. said, 

It is not neoessar;^ tbat a public nuisance should be injuriouV to health’; if 
there be smells offensive to the senses that is enough, as the neighbourhood has 
a right to fresh and pure air. It has been proved that a number of other offen- 
sive trades m carri^ on near this place, but the presence of other nuisances 
will not justify any one of them; or the more nuisances there were, the more 
ued they would be. Btowever, one is not the less subject to prosecution, 
others are culpable.” (I Russ. 487 ; Orosaley v. Lightowler, L.R. 3 
Eq. 279; Crump v, Lambert, t&td. 409;, see alao s. 278.) 

'Nor is a party allowed to plead a sort of set-off, and to sbhw that, 
bQveTw uadoabted ftimiauice he be to somerhe !■ oonfdttiiig 
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a more than proportionate benefit npon the entire oommunity; for» 
as the Court of Queen’s Bench observed in such a oase, 

**No greater evil caa be conceived than the ^noonragement of capitalists and 
adventurers to interfere with known public rightS) from motives of personal 
interest, on the speculation that the changes made may be rendered lawful, by 
ultimately being thought to supply the public with something better than what 
they actually enjoy.” (R. v. Ward, 4 A. & E. 404; Stockport Water Works 
Co. V. Potter, 31 L.J, Ex. 9; S.C. 7 H. & N. 160; Spokes v, Banbury, L.B. 
lEq. 42.) 

Nor is it a defence that the act is in itself a lav^ful one, and that it 
was done upon the defendant’s own land, and in a convenient place 
for the purpose, if in fact it amounts to a nuisance. (Cavey v. Lid- 
better, 32 L.J.C.P. 104; S.C. 13 O.B.N.S., s. 470 ; Bajmohun Bose v. 
East India Bail. Co., 10 B.L.B. 241.) 

Nor, finally, can any length of time be held to justify a nuisance ; 
for the lapse of ages cannot authorize a man to poison his fellow- 
subjects. (1 Buss. 431r 456 ; Stockport Water Works Co. v. Potter, 
sup. : Municipal Commissioner of Calcutta v, Mahomed Ali, 
7 B.L.B. 499, S.C. 16 Suth.Cr. 6 ; Sturges v, Bridgman, 11 Ch. D. 852.) 

Sometimes the Legislature authorizes an act which would other- 
wise be a nuisance. In such cases, of course, no indictment will lie. 
But au injury caused by an excess of the statutory power, or by its 
negligent exercise, will still be punishable. (B. v. Bradford, Nav, 
Co., 34 L,J.Q.B. 191, S.C, 6 B. dfS. 631 ; Atty.-Gen. v. Leeds, L.R. 5 
Oh. 683.) 

And if the Legislature merely gives general authority to do an act 
which may be done without being a nuisance, that is no justification 
for doing it so as to be a nuisance. For instance ; authority to erect 
workshops is not an authority for placing them where they will be 
an injury to others, (ub. sup., 10 B.L.B. 241 ; Oliver v, N.B, By. Co., 
L.B. 9 Q.B, 409; Atty.-Gen. v. Gaslight Co., 7 Ch, D. 217.) 

Powers of directing the removal of nuisances, and of imposing 
summary penalties for disobedience to such orders, are also given 
by Act XIV of 1856, for the conservancy and improvement of the 
Presidency Towns, and the special local acts, and by the Or. P. C., 
88* 518, 621. 

All offendes under this chapter, except those specified in ss. 280 
J^ 28l, may be disposed of summarily by a Magistrate of Police of 
Calcutta, and punished in the manner provided by the Penal Code. 
But he cannot inflict imprisonment exceeding •six mouths, or fine 
exceeding tw(w hundred Rupees, or both. And he may commit to the 
High Court*if be thinks fit. (Act XXI of 1864, s. 1, (Calcutta Police 
Magistrates) extended to Madras under s. 6, by order of Government, 
June 21, 1864.) • 

Nuisanoes punishable under the Penal Code may still be made the 
subject of civil action, before or without prosecution. (Jina Bunbhbd 
V. Jodba, 1 Bom. HC. 2.) • . 

269' Whoever unlawfully, or negligently, does 
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any act which is, and which he knows, 
iikd*®'^*Bpre^ reason to believe, to be likely to 

infolioiT 0 ?* ray spread 'the infection of any disease 
tom dangerous to life, shall bo punished 

with imprisonment of either descrip- 
tion for a term which may extend to six months, or 
with fine, or with both. 


Commentary. 


Under this section it will be possible to arrest and punish persons 
who go about under the influence of infectious disorders for the pur- 
pose of exciting public commiseration. A more valuable application 
of the same section would be to employ it in the checking of a 
disease as loathsome as it is dangerous, which springs from promis- 
cuous prostitution.^ The act of inochlation, if done hand fide as a 
preventive against small -pox, would not be punishable under this 
section. See ss. 81 & 87 jo 99. (Mad. H.C. Rul., lOth July 1867, 
ao. Weir, 71.) • 

270. Whoever malignantly does any act which 
is, and which Jie knows or has reason 
Maii^rat act believe to be, likely to spread the 
irfeotioa of any mfectiou of any diseas% dangerous to 
to^ dragorone gball be pupished with imprison- 
ment of either description for a term 
which niay "extend to two years, or with fine, or 
with both. 


271- Whoever knowingly disdbeys any rule made 
and promulgated by the G-ovemment 
of India, or by any Government, for 
putting any vessel into a state of qua- 
rantine, or for regulating the intercourse of vessels 
in a state of quarantine with the shore or with other 
vessels, or for regulating the intercourse between, 
places where an infectious disease prevails and other 
places, shall be punished with imprisonment of either 
description for a term which may extend to six 
montM, or with fine, or with both. 

Couuuentuy. 

Act i o! 1870 ((^euurantine) pr(mdes fw the pronrolgK^ 
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Government of India and tbe Local Government of quarantinarules* 
which are to be published, and taken as rules made and promulgated 
under s. 271. 


272 . Whoever adulterates any article of food or 
drink, so as to make such article 


Adulteration of 
food or drink 


noxious as food or drink, intending 


for'saie” such article as food or drink, 

or knowing it to be. likely that the 
same will be sold as food or drink, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 


273 . Whoever sells, or offers or exposes for sale, 
as food* or drink, any article which 
o^or drink*'°“^ been rendered or has become 

noxious, or is in a state unfit for food 


or drink, knowing, or having reason to believe, that 
the «ame is noxious as food or drink, shall be punish- 
ed with imprisonment ot either description for a term 
which may extend to six,months, or with fine' which 
may extend to one thousand Rupees, or with both. 


Commentary. 

The adulteration mentioned in the two preceding sections must be . 
such as renders it injurious to health. Mixing water with milk, sloe 
leases with tea, or cliicory with coffee would not be punishable. It 
would be otherwise with such compounds as beer doctored with 
strychnine, spirits mixed with vitriol, cakes coated with red lead, and 
such like poisonous compounds. Where the person charged is him- 
self tbe party who has directed the adulteration, tbe fact that the 
articlo has been sold, or was manufactured for sale, will be sufficient 
to warrant a conviction. On the other hand, where the party is merely 
the vendor of that which has been manufactured by others, some fur- 
ther evidence will be necessary, in order to show that he knew, not 
only that there was some adulteration, but alsg what was the extent 
and probabj[^ consequence of that adulteration. It must be remem- 
bered thaf in most cases there are some reoogiiized modes of adulter^ 
ating particular articles of food, which are perfectly well known to 
the trade, and, therefore; where it is showy that tne vendor knew; . 
that the article was in fact adulterated, it will in most cases he no' 
very unsafe presumption that he had reason to know what the 
character of the adulteration was. The knowledge of the adriltibmtibn 
will seldom be capjable of direct proof. Where the article is in 
adulterated, and where it is ahown that the vendor purchased it at a 
price below that for which the genuine article could he Iprocured, 
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Buch knowledge may safely be inferred. The presumption would be 
strengthened if ic could be shown that the vendor had several 
articles of the same species on hand, at different prices, some adulter- 
ated and some not, or adulterS-ted to different degrees. 

Little difficulty can ever be felt where the bad* quality of the article 
arises, not from any adulteration which might possibly escape notice, 
but from its own intrinsic defects. As, for instance, where unsound 
meat is sold. And, even though the defect has escaped the notice of 
the purchaser, it must be remembered that the seller has generally 
such an accurate kpowledge of the qualities of his ware, and of the 
previous history of each particular article, as renders it very unlikely 
that he could be ignorant of any fault of a glaring character. 

274. Whoever adulterates any drug, or medical 

preparation, in such a manner as to 
lessen the efficacy, or change the oper- 
ation of such d^ug ex' medical pi*epai- 
ation, or to make it noxious, intending that it shall 
be sold or used for, or knowing it to be likely that 
it will be sold or used for, any medicinal purpose, as 
if it had not undergone such adulteration, shall be 
punished with imprisonment pf either descriptioif for 
a term which may extend to six months, or with 
fine which may extend to one thousand Rupees, or 
with both. 

275. WTipever, knowing any drug or medical 

preparation to have been adulterated 
Sale of adulter, jjj such a manner as to lessen its effi- 

ated drugs, 

cacy, to change it& operation, or to 
render it noxious, sells the same, or offers or exposes 
it for sale, or issues it from any dispensary for medi- 
cinal purposes as unadulterated, or causes it to be 
used for medicinal purposes by any person not know- 
ing of the adulteration, shall be punished with im- 
prisonment of either description for a term which 
may extend to six months, or with fine w£ibh may 
extend to one thousand Rupees, or with both. 

ComUtentary. 

Under this and the: previoua section it is not necessary to show that 
’^rug was so adulterated as to render it noyious to life. It is 
enf^ient if its efficacy is lessened. The AeoeBsity for this eeactment 
»s obnous enough, ill drugs are of a recognized average strength, 
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and prescriptions are made up on the understanding that they possess 
such strength. If, however, the drug which a physician prescribes 
proves to be only half the strength which he calculated it may 
prove wholly useless, and death may ensue before the error is reme* 
died. The act only speaks of the efficacy of the drug being lessened, 
or its operation changed. It would, however, be necessary to show 
that the difference in the drug was of so Considerable a character as 
to make an appreciable .and important change in its character and 
effect. The use of the word /‘adulteration’' implies the mixture of 
some foreign element. And, therefore, a merely inferior quality of 
the same medicine will not amount to an adulteration. For instance ; 
there are many different sorts of cod liver oil, and the same oil pre- 
pared in different ways may produce different degi-ees of effect. But 
if an apothecary, being ordered to supply a quart of cod liver oil for 
a person in consumption, were to send a quart of the most inferior 
oil of that description, this would not be an act indictable under 
either section, provided the oil, however inferior in quality, was 
genuine of its kind. • ^ 

It will be observed that the essence of the offence consists, not so 
much in the adulteration, as in the passing the article off as unadul- 
terated. Any one who chooses may mix anything he likes with any 
medicine, but he must not sell it as if it was unadulterated, nor for 
the purpose of being sold as unadulterated. This must, I imagine, 
be taken as the meaning of the words ‘‘knowing it to be lilfely that 
t it wiA be sold as if it had nottundergone such adulteration.*' If a 
druggist were to sell a compounded medicine to an apothecary, com- 
municating exactly its real nature to him, he could not be rendered 
criminally answerable because the apothecary sold it again as 
genuine, even though his ^knowledge of the apothecary's morals 
made it very probable that such might be the result. But it would 
be very different if it could be shown that he supplied the spurious 
commodity, by mutual understanding, for the purpose of being 
issued to the world as something different. 

276 . Whoevec knowingly sells, or offers or ex- 
„ , . , poses for sale, or issues from a dis- 

Sale of any drug ^ - t • i 

as a different drug pensary foT medicinal purposes, any 
or preparation^ drug Or medical preparation as a dif- 
ferent drug or medical preparation, shall be punished 
with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may exkffid to one thousand Rupees, or with both. , 

Commentary. 

The offence constituted by this section does not involve the ideii 
of any adulteration, or inf eriority, in the substituted medicine. It 
is sufficient that it i^ not in fact what it purports to be. If a chemist 
were to discover a^^rug which he considered to be just as effective as 
quinine, "ind which could be procured for half the price, he. not 
be justiffediu selling it as quinine, evtn though it answered^redsely 
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the same purpose. The fraud consists, not in the injury done, but * 
in the false pretence by whicjh persons, who suppose that they are 
using one medicine, are forceji to use another against their will. 


277. Whoever voluntarily corrupts, or fouls, the 
•water of any public spring or reser- 
Fouiingthe water voir, SO as to render it less fit for the 
purpose for which it is ordinarily used, 
shall be punished with imprisonment 
of either description for a term which may extend to 
three months, or with fine which may extend to five 
hundred Rupees, or with both. 


of a public spring 
or reservoir. 


Commentary. 

The Local Government may invesj any Bench of Magistrates, 
invested with the power of a Magistrate of the 2nd or [Ird class, with 
power to try summarily all or any of the offences coming under 
88. 277, 279, 285, 286, 289, 290, 292—294, 323, 334, 336, 341, 352, 426 
& 447. (Grim. P.C., s. 225.) 

This section does not apply to a public river. (Empress v. 
Halodhur, 2 Cal. 383.) "Not to mere bathing in a tank, not set apart 
by any lawful order. for bathing purpoaes. (Mad. H.C. Pro., 13th Dec. 
1878, S.C. Weir, 72.) 


278. Whoever voluntaViiy vitiates the atmos- 
— , , ■ , phere in au'v place so as to make it 

phere jjonduB to noxious to the health of persons in 
. ' general dwelling, or carrying on busi- 

ness, in'tk^neighbourbood, or passing along a public 
way, shall be punished with fine which may extend 
to five hundred Rupees. ; 


279. Whoever drives any vehicle, or rides on 

B»eh driving or Way in a manner %o rash, 

riding on a pubUo or negligent, as to endanger human 
lifp, or to be likely to cause hurt, or 
injury, to any other person, shall be punishpd with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Commentary. 

ThiB is the first ot a Beriea of bb. (279—289) which i$tesa neg- 
hgeiipe is made puanbable, apart from any injury ahtnally done. 
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I b is plain that the essence of the offence consists in the possibility 
of injury, and not in its actual occurrence, as all the clauses contain 
the words likely to cause hurt or injjury,” or words of a gimilar 
nature, and the occurrence of actual injury meets with punishment 
under ss. 337 & 338 ; though strangely enough the actual indicting 
of hurt is liable to less punishment under s. 337 than the commission 
of the same act would be if no hurt resulted. Nor is it necessary 
that there should be any intention to injure, or reason to anticipate 
the particular injury that ensued, if it was in fact caused by the 
defendan&’s negligence. (Smith v. L. & S.W. Ry. Oo., L.R. 6, C.P. 14.) 
It is sufficient if the carelessness is such as does* cause, or is likely 
to cause, injury. 

In order to make a person criminally responsible for negligence, 
the act complained of must appear to be his own personal neglect or 
default. In a civil suit a man is responsible for the acts of his ser- 
vants, but in criminal matters he is nob. Thus; the actual driver, 
and not the owner of, the c.arriage is liable under this section. 
(Larrymore v. Pernendoo, 14 ^«ith. Cr. 32.) And where the prisoner 
was a seller of fireworks, and in his absence a fire took place in 
his house, in consequence of which a rocket went off and caused 
the death of another, it was held that he was not criminally 
answerable. Cochhurn, 0. J. said, 

*‘The prisoner kept a quantity of fireworks in^ his house, but that alone did 
not cai^e the fire by which the death was occasioned. It was the snperadded 
negligence of some one else that caused it. Had the death proceeded from the 
natural consequence of this keeping of the fireworks, as, for instance, if from 
the prisoner’s negligent keeping of them a rocket had gone off in spontaneous 
combustion and so caused the death, «fche conviction might have been main- 
tained. Bat here the death was caused by the act of the defendant plus tho 
act of some one else.” (il. v. Bejinet, 28 L.J.M.C. S.O. 27 Bell 1.) 

According to the doctrines of Civil law, even although the de- 
fendant has, been guilty of negligence, still if that negligence would 
have been harmless only for equal, or greater, negligenjce on the parfe 
of the plaintiff, the latter cannot recover, ((Bough v. Bfyan, 2M.& 
W, 770 ; Bridge v. The, Grand Junction R. Co., 3 ib, 244 ; Dowell 
V. Steam Nav. Co., 26 L. J.Q.B. 59 ; S.O. 5 E. & B. 195 : Tuff v. War- 
man, 27 L.J.C.P. 322, S.C. 5 C.B.N.S. 573 ; Ellis y. L. &. S. W. Ry. 
Co., 26 L.J. Ex. 349, S.C. 2 H. & N. 454 ; Adams v, L. & Y. Ry. Co., 
L.R. 4, C.P. 739.) ^ 

This ruld will, I imagine, be applied in cases under the Penal Code 
merely for the purpose of ascertaining whether the act complained 
of was one the natural, or necessary, result of which would be of an 
injurious character. Every one is expected to*exercise an ordinary 
degree of on his own behalf ; and, therefore, if an accident were 
to happen la a person solely, or principally, from the absence of such 
ordinary care, 1 conceive that the defendant would not be criminally 
punishable, even though he was to some degree remiss, and might# 
by greater care, have avoided doing harm;. For instanGe ; althongh 
the driver of a vehicle has no right to run over persons in the middle 
of the road, still such persons are expected to get out of. the way of 
vehicles. Therefor^, if a person gets run over by atimdingih the 
middle of the road, or by crossing it in front of a carriage, tte driver 
wot:dd not be liable to indictment if he might fairly have ekped^d 
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the other to get out of the way, although, if he had driven more 
slowly or exercised greater care, the collision might have been 
avoided. 6 Mad. H.C.,. Appx. xxxii.) 

But it may well be that an indictment will be sustainable though 
there has been a degree of negligence on the pare of the prosecutor 
which would incapacitate him from bringing a civil suit. The object 
of a suit is to recover damages for an injury, and it is fair that such 
damages should not be recovered if the plaintiff has brought the 
harm upon himself. But the object of an indictment is to protect 
the public, and it rwill be sustainable if the defendant has in any 
important degree, though not wholly, contributed to the injury, 
(See B. i\ Daut, 34 L.J.M.C. 119, S.C.L. & C. 573 and note to s. 289 
poet p. 244.) 

The burthen of proving negligence always rests on the prosecution. 
The mere fact that an injury has taken place, which would not have 
taken place if the defendant had acted in some different way, will be 
no evidence of negligence, unless he acted wrongly and negligently 
in what he did or left undone. In Coltou v. Wood, (29 L.J.C.P. 333 ; 
S.C. 8 G.B.N.S. 561) where a woman was run down by an omnibus, 
Sj'le, G.J., stated the facts of the case, and the law as follow : — 

“ In this case it appears that the night was dark, and that there was a storm 
of snow, and foot-passengers crossing the street were bound to be extremely 
cautious in doing so, just as much as the drivers of vehicles were bound to drive 
cautiously. It does not appear that the defendant's vehicle was coming along 
at an improper speed, but, on the contrary,^ that there was abundant time, at the 
rate at which the coachman was driving, for foot-passengers, if aware of his 
approach, to have slipped backward or forward and got clear of hia horses — 
as much time for them to have done th^.t as for the driver to have stopped or 
got out of their way. The only ground suggested for imputing any breach of 
duty to the driver is, that at the time of the ^ccident he was looking round to 
speak to the conductor j but that he might do for any lawful purpose, and at 
the time he did so he was driving on his propoi side of the street, and at a 
proper speed, and* it amounts to no affirmative breach of his duty. There 
appears to be just as much reason for saying that the woman negligently ran 
against the defendant’s horses, as that the horses were negligently driven against 
them ; and if they had injured the horses or the omnibus, it might with '^qual 
justice have been said that they were liable for ^uch injury ; the rule being, 
that it is equally the duty of foot-passengers when crossing a street to look out 
for vehicles, as it is the duty of the drivers of vehicles to look out for fooU 
passengers.” 

WtlUame, J. said : — 

*' I entirely concur ; and only wish to add that there is another rule as to 
leaving evidence to a jury, which is of the greatest importdbco, and that is, 
that^ where the evidence is equally consistent with either negligence or no 
Negligence, it is not competent for the J udge to leave it to the jury to find 
either alternative, but tt must be taken as amounting to no proof at all.” 
(bee Hammack v. White, 81 L.J.C.P. 129 S.C., 11 0 B.N. 8 . 688 j^Smith v. G.B. 
By. Co., L.R. 2, O.P. 4; Welfare v. L. & B. By. Co., L.R. 4, Q.B.*698 ; Moffat 
t>. Bateman, L.B 8 , P.0. 115 ; Kendall v. L. & S. W. By. Co., L.B. 7, Ex. 878 5 
6 Mad. H.C. Appx. xxxii. Williams «. G.W. By. Co., L.B. 9, Ex. 157.) 

Bat there may be Casea where the very fact of the accident raises 
the presumption of negligence, at least so far as to throw upon the 
defendant the burthen of showing that there was no negligence on 
his part. For instance ; where the plaintiff, whilp walking along the 
street, was injured a barrel falling upon him from in upper 
Window, it was held that the plaintiff need not show affirmatively 
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that there was negligence on the part of the defendant, (Byrne r. 
Boadle, 33 L.J, Ex. 13 S.O. 2 H. & 0. 722; Scott v. London Dock Co., 
34- L.J, Ex. 220; Kearney v, L.B. & S.(J. By, Co., L.R. 6, Q-B. 411, 
Affd, ib. 759.) And so where the door of a railway carriage new open 
merely upon being pressed by the hand of a passenger, in conse- 
quence of which he fell out, but there was no other evidence that 
the door or its fastening was defective, it was held that this wag 
primd facie evidence of negligence against the railway company, 
(Gee V, Met. Ry. Go., L.R. 8, Q.B. 161.) 

Where the person injured is in another vehicle* os, for instance, a 
carriage, railway train, or ship, it has been held that he is so far 
identified with the person managing that vehicle, that if the accident 
is brought about by the fault of the manager, so that the latter 
could not complain of it, neither can he. (Thorogood v. Bryan, 8 C.B. 
115; doubted in the Milan, 31 L.J. Adm. 105. See, however, Child v, 
Hearn, L.R. 9, Ex. 176, and Armstrong v. L. & Y. Ry. Co., L.’R. 10, 
Ex. 47.) And, so, where the person injured was a child, who was 
und^r the care of a grown p^rsoif, to whose negligence the accident was 
mainly owing, -though the defendant was also in some degree to 
blame, it was held that no action could be maintained in the name of 
the child, since he was identified wjith the party under whose charge 
he was, and the latter was so much in fault that he could not have 
sued. (Waite N.E. Ry. Co., 28 L.J.Q.B. 258, S.O. E.B. & E. 
719.) ^But the common law doctrine, which forbids any action where 
there has been contributory negligence on the part of persons con- 
nected with the plaintiff, would not be applied in cases under the 
Penal Code, where the immediate cause of ^the injury was the 
defendant’s negligence. The question would still be, was the injury 
caused by the negligence, or, rashness of the defendant ? If it was, 
then he is liable. (Acc. 6 Mad. H.O., Appx. xxxii.) 

Of course, the conductor of a vehicle will always be answerable 
criminally, as he would formerly have been answerable civilly, for 
an injury resulting to those under his own care through his rashness 
or neglect. . 

Accordingly, where the defendants’ vessel, owing to the negligence 
of their servants, struck on a sand-bank, and becoming from that 
cause unmanageable was driven by the wind and tide upon a sea 
wall of the plaintiffs’ which it damaged, it was held that the defend- 
ants were fiable for the damage so caused. The vessel then became 
a wreck, and'oolld only be removed by being broken up. She had 
valuable property onboard and was broken up, pot as fast as she 
might have been, but as fast as was consistent with the removal of 
the propert}^ During the interval that elapsed between her be- 
coming a wVeok and the final breaking up she did further injury. It 
was held that for this the defendants were not responsible, as they 
were entitled to remove the property before breaking her up. 
Bailiffs of Romney Marsh v. Trinity House, L.R. 6, Ex. 204 ; 

L.R. 7« Ex. 217.) And if the defendants had chosen to abandoei the 
wreck at once, they might have done so without breaking her up. 
<Brown v, Mallett, 59C.B. 699.) Of course no charge can be brought 
under tbit section against any one for the negligence of hie eervaUtk 
to which be has not himself conduced, norat all, unless liurt or 



232 


CEIMINAL NEGLIGENCE. 


injury results or is likely to result. Upon a similar s. 285, the 
Bombay High Court has held that injury includes injury to the 
property of any one as well p.8 to his life. (R. v. Natha Lalla, 6 Bom. 
H.O.C.C. 67.) 

280. Whoever navigates any vessel in a manner 

so rash or negligent as to endanger 

Kash navigation human life, or to bo likely to cause 

hurt or mimy to any other person, 
shall be punished with imprisonment of either 
description for a term which may extend to six 
months, or with fine which may extend to one 
thousand Rupees, or with both. 

Comment8,ry. 

See cases of fog. The Lancashire, L.E. 4 Ad. & Ec. 198 : The 
Otter, ibid. 203. 

281. Whoever exhibits any false light, mark, or 

Exhibition of a intending, or knowing it to be 

false light, mark, likely, that sueh exhibition will mislead 
or buoy. navigator, shall be punished with 

imprisonment of either description for a term which 
may extend to seven years, or with fine, or with both. 

282. Whoever knowingly or negligently conveys, 

or causes to be conveyed for hire, any 
son°b7 water*for ps^son by Water in any vessel, when 
hire in a vessel that vcssel is in such a State, or so 
■wr-ioaded ornn- endanger the life of that 

person, shall be punished with impri- 
sonment of either description for a term which may 
extend to six months, or with fine whichtmay extend 
to one thousand Rupees, or with both. 

Commentary. 

A Bhip owner, who knowingly sends out an nn seaworthy vessel, 
will not be liable nnder this section (though be will be under s. 336) 
if it sinks carrying witfli it crew and captain, for they are not being 
conveyed for hire. But be would be answerable if a single passenger 
went to the bottom, or even if nothing whatever happened, •provided 
the condition of the ship was, and might have been foreseen to be, 
dangerous. And ! conceive it would be just the same if no danger 
whatever occurred, provided there would have been daii||er in the 
ordmary course of things. It a ship were to be sent to Chma 
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in a state which would render it unsafe if bad weather catpe on, it 
would be no answer, after the event, to show that in point of fact 
there had been a calm the whole way. But a ship may be seaworthy 
for one voyage, for instance, a short coasting expedition, which would 
not be seaworthy if sent out across the ocean. (Sm, Merc. L. 3S2.) 

283 . Whoever, by doing any act, or by omitting 
to take order with any property in his 
rtraSVI pub: possession or under his charge, causes 
lie way or navi- danger, obstructiou, or injury to any 
person in any public way or public line 
of navigation, shall be punished with fine which may 
extend to two hundred Rupees. 

Commentary. 

Accordingly, blasting ston’es in a quarry adjoining a highway (R, 
V. Mutters, 34 L.J.M.C. 22), or the erection of telegraph posts of such 
dimensions as to render the way less commodious than before to the 
public, have been held to be unlawful acts and public nuisances. 
(R. V. IJnited Kingdom Elec. Tel. Co., 31 L.J.M.O. 166; Atly.-Gen. v. 
Terry, L.R. 9 Ch. 423.) And, so, the laying down of a tramway in a 
roa^ was held to be a nuisance, as being a substantial obstruction to 
the ordinary use of the road fdr carriages and horses, and as rendering 
the highway substantially unsafe and inconvenient, although to that 
part of the public who used it ag a tramway it was perfectly safe and 
a great convenience. (R. v. Train, 31 L.J.M.C. 169.) But a merely 
temporary obstruction to a thoroughfare, in doing a lawful and 
necessary act, such as the repair of a house, is, by English Law, not 
a nuisance. (Herring v. Met. Bd. of Works, 34 L. J.M.C. 224, 227^) 
It seems doubtful whether any such exception can be grafted did 
s. 283, and such exceptional cases are even under English Law not 
regarded with favour. For instance ; it was held, where an occupier 
of a house took up tb^ pavement, and dug a trench in the highway 
for, the purpose of laying down a gaspipe from the main into bis own 
bouse, that this act was indictable as a nuisance, and could not be 
justified as being such a temporary obstruction of the highway as 
was incidental to the proper enjoyment of his property. (R. v. 
Longton* 29JLi.J.M.C. 118.) It will also be necessary to exercise 
caution in allying the English Equity Cases upon this subject. 
Many acts are admittedly nuisances at^ criminal law, though their 
civil consequences are not so important as* to induce a Court of 
Equity Jor interfere by injunction. (See Atty.-Gen. v. Cambridge 
Gas. Co., L.R..4, Ch. 71, 83.) Accordingly, it was held on the word? 
ing of a very similar English statute, that it. was an unlawful 
obstruction of a train where the defendant altered the signals on ^e 
line from clear to danger^ so as almost tl} bring the train to a staddr 
Btill. .(R. V, Hadfield, L.R, 1, O.C. 253.) 

No offence will have been committed where the injury foBpWe from 
a lawful act, do^e in a proper manner. For instance; irbere 
defendant, being employed by a duly authorized corpO^ioO tO 
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consfcrucfc a sewer in a highway, filled it in properly, and some months 
afterwards a hole formed in the place from the natural subsidence of 
the materials, it was held that no responsibility attached to the 
defendant for damage caused to the plaintiff by tumbling into the hole. 
(Hyams v. Webster, L.R. 4, Q.B. 138.) It would have been different, of 
coarse, if he had made the sewer without authority, or filled it up in 
a negligent manner. So* when it was found that a footpath had been 
dedicated to the public, subject to the right of the owner of the land 
to plough it up for a period of each year, the exercise of such a right 
would not authorize either an action, or an indictment. (Mercer v, 
Woodgate, L.R. 5, Q.-B. 26.) 

Under this section also, as in all the similar cases, the danger or 
injury must be such as would naturally follow from the act. There- 
fore, where the facts were, that the defendant, being possessed of land 
abutting on a public foot- way, excavated an area iii the course of 
building a house immediately adjoining the foot-way, and left it 
unprotected, and a person waiting in the night fell in, the defendant 
was held to be liable; though, in point ^of law, the party who fell in 
was off the road, and was in law a trespasser. (Barries v. Ward, 2 
O.B. 292; Hadley v. Taylor, L.R. 1, C.P. 53.) But the contrary was 
held where a man made a well in the middle of his field, through which 
there was a right-of-way, and a person, straying off the path ^..t 
night, fell into it. Martin, B, after citing the last case with 
approval, said, 

“ But when the excavation is made at some distance from the way, anS the 
person falling into it would bo a trespasser upon the defendant’s land before 
he reached it, the case seems to be different. We do not see where the liability 
is to stop. A man, going off a road im a dark night, and losing his way, 
may wander to any extent. We think the proper and true tost of legal liability 
is, whether the excavati^m be substantially adjoiping the way.” (Hardcastle v. 
S. T. By, Co., 28 L. J. Ex. 1.39, S.C. 4 H. & N. 67 ; Hounsell v. Smith, 29 
L.J.C.P. 203; S.C., 7 C.B.N.S. 731; Biuks u South Yorkshire Railway Co., 
32 L. J.Q.B. 26 ; S.C.*3 B. & S. 244.) 

The fact that the owner has given permission to the public, or to a 
certain class of persons, to pass over his property does not make'it 
a public way, so as to prevent his erecting dangerous constructions 
upon it, or even so as to cast upon him the obligation of fencing 
them round so as to guard against injury from them. Therefore, 
where the workmen in a Government dock-yard were allowed to 
cross certain land within the premises in order to reach water 
closets, and a Government contractor was allowed to erect 
machinery which crossed the shortest and most convenient, though 
not the only, way to these Water closets, and one of the workmen 
was injured by the maobfnery, it was held that no action was 
maintainable against the contractor. (Bolch v. Smith, 3.1 L.J. Ex. 
201 ; S.C. 7 H. & N. 736 ; Gautret v. Egerfcon, L.R. 2, U.P. 731.) 
But even in such a casS the owner of the land is bound not to do any- 
thing likely to cause injury to those who came upon the land by his 
permission without giving them due notice, or otherwise placing 
it in their power to protect themselves. Therefore, where upon a 
private road, along which persons were in the habit of passing with 
the owner’s permission, the defendant placed buildmg materials, and 
*iotice, by signal or otherwise, it was held that he wrfh liable 
for the injury which accrued to a passer-by, WilleSf J. said, 
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*^The defendant bad no right to set a trap for the plaintiff. A person 
coming on lands by license has a right to suppose that the person who gives 
him the license will not do anything which causes him an injury.” (Corby v. 
Hill, 27 L.J.C.P. 318; S-O. 4 C.B.N.S. 656, and see Bolch v. Smith, uh. 
Whiter. Phillips, 33 L.J.C.P. 33.) • 

The property which creates the nuisance must be under the control 
of the person charged, so as to make it possible for him to remove 
obstruction, or cause of danger. Accordingly, where a ship sank in a 
navigable river without the fault of the owner, and was abandoned 
by him, it was held that he was not answerable, either by indictment 
or suit, for any injury that might result from its lying in the bed of 
the river. The Court considered that, after shipVreck and abandon** 
ment, the property ceased to be in the possession, and under the 
control, of the former owner, and that he was under no obligation to 
add to his existing misfortune by incurring the expense of either 
raising the vessel, or keeping a continual watch over it. (Brown v. 
Mallet, 5 C.B. 599; Bailiffs of Romney Marsh v. Trinity House, L.R. 

5, Ex. 204, ante p. 231.) 

• 

A question may often ariso under this section as to the respective 
liabilities of the owner and of the occupier of property. According to 
the doctrine both of Criminal and of Civil law, the tenant is the per- 
aqjj primarily liable, wliere the property in his occupation is a 
nuisance to others, either through an act, or an omission, on his part. 
And this would be so, even though as between himself and his land* 
lordjie was under no obligation to repair. In an old case, the defend* 
ant was indicted for not repairing a house standing ruinous upon 
the highway, and likely to fall ; just such a case as is pointed to by 
s. 283. The indictment alleged tfiat he was bound to re]:iair, hy reason 
of the nature of his holding, an^ the verdict found that he was a 
tenant-at-will, who certainly is not bound to repair as regards him- 
self and his lessor. But the Court held that the statement that he 
was bound to repair by reason of his holding was 

‘*Only an idle allegation; for it is not onljr charged, but found, that the 
defendant was occupier, and in that respect he is answerable to the public ; for 
thS house was a nuisance as it stood, and the continuing the house in that con- 
dition is continuing the njiisance. And as the danger is the matter that con- 
cerns the public, the public are to look to the occupier and not to the estate, 
which is not material in such caso to the public.** (K. v. Watts, 1 Salk. 367 ; 
See Tarry v. Ashton, 1 Q.B.D. 314.) 

So, in a case where the charge was that the defendant, the occupier 
of a hou^je, kept his privy in such a state that the soil penetrated 
into his neighbour's cellar, the Court pithily said, “ he whose dirt it 
is must keep it that it may not trespass.'' (Tenant v. Gold win, 1 
Salk. 360; Hodgkinson v. Ennor, 32 L.J.Q.B. 231; Fletcher v, 
Rylands, L-R. 1, Ex. 265 ; L.R. 3, H.L. 330 ; Humphries v. Cousins, 
2C.P.D.^9.) 

In order to make a person liable for injury to others caused by the 
management of his property, there must ehiher be negligence in its 
management, or such a non-natural use of it, as compels the person 
so usifig his property to see at all hazards that no loss follows to 
others. In the case of Fletcher v. Rylands (n6. sub.) the latter was 
the ratyo decidenck. There, a land-owner had constructed a reservoir 
upoa his land, the water from which had escaped through seme dd 
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shafts, of which no one appears to have been av^ere, into the plaintiff’s 
mine. It was held that the defendant was liable, on the ground, as 
expressed by Lord Cranworih^ that “ if a person brings, or accumu- 
lates, on his land anything which, if it should escape, may cause 
damage to his neighbour he does so at his peril. If it does escape and 
cause damage, he is responsible, however careful he may have been 
and whatever precautions he may have taken to prevent the damage,” 
(L.R. 3, H.L. 340.) And so the Lord Chancellor (Gairns) spoke of this 
as being a non-natural use of the land, for the purpose of introducing 
into the close that which in its natural condition was notin, or upon, 
it. {Ibid. 339.) See, too, Smith v. Fletcher, L.R.. 7, Ex. 305 ; 9 ibid. 
64; 2 App. Ca. 781 ; West Cumberland Iron & Steel Co. v. Kenyon, 
11 Oh. D. 782; Wilson v. Waddell, 2 App. Ca, 95; Broder v. Saillard, 
2 Ch. D. 692. 

In a case in Madras, of great importance, it was attempted to 
extend the doctrine of Fletcher v. Rylands to the case of tanks in 
this country, and to hold the proprietor of the tank liable for injnry 
caused by its bursting, though from no negligence in the construc- 
tion or repair of the tank. The High Court, however, refused to apply 
the doctrine to such a case; holding, that in India the storing-np of 
water for agriculture was the natural, proper, and necessary mode of 
using the land and the water which came upon it ; and that the lan^i- 
owner was only liable for negligence. (Madras Ry. Co. v. Zemindar 
of Karvaitnugger, 6 Mad. H.C. 139; 6 ihid^ 180; AJfd. in P.C. L.1L 
1, I.A, 364, S.O. 14, B.L.R. 209, S.C. 22 Suth. 279, followed Ram 
Lall Singh v. Lill Dhary, 3 Cal. 776.) 4 And, so, even in England, 
subsequently to the case of Fletcher v. Rylands, where the defendant 
being occupant of the upper story of a house, the ground-floor of 
which was occupied by the plaintiffs, and the rainwater from the 
roof being collected by gutters into a pox, from which it was dis- 
charged into the drains, a rat made a hole in the box, from whicli 
the water flowed upon and injured tlie plaintiff’s goods, it was held 
that the defendant had dealt with the water in the usual way, and 
not having been guilty of any negligence was not liable. (Carstairs v. 
Taylor, L.R. 6, Ex. 217.) A similar decision was given where tii© 
property of the tenant on the ground-floor of a house was injured by 
leakage from a water closet occupied by the tenant of the second 
floor. It being found that the owner of the water closet did not 
know of the defect in the water closet, and was guilty of no negli- 
gence, the Court held that be was not liable. (Ross v. Fedden, 
L.R. 7 Q.B. 661.) 

The doctrine of Fletcher v. Rylands appears also to be limited by a 
further exception, viz., that even where the dangerous element has 
been introduced by the defendant himself, still if its escape arose 
from vis major^ or the -act of God, he would not be answerahje. (See 
per Blackhw'n, J. in that case, L.R. 1, Ex. 280, approved, on appeal, by 
Ld. Cairns^ L.R. 3, H.L- 339, and by Ld. Cranworth, ibid. 340.) This 
was the ground of the detision in Hicbols v. Marsland. (L.R. 10, Ex, 
255 ;^ Affd. 2 Ex. D. 1.) There, the defendant had formed 4hree 
artificial lakes upon his property by damming up a stream •which 
ran through it. In consequence of a thunderstorm, accompanied by 
a rainfall of unprecedented violence, the erabanknients were^ swept 
away, and the damage complained of was caused by the stored^up waters 
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rushing Out. It was found by the jury that there was no negligence 
in the construction, or maintenance, of the works, and that the rain- 
fall was most excessive. The Courc distiijgnished the case from that 
of Fletcher v. Rylanda on the ground that “there the defendant 
poured the water into the plaiiitiff^s mine. He did not know he 
was doing so ; but he did it as much as though he had poured it 
into an open channel which led to the mine without his knowing 
it. Here the defendant merely brought it into a place where 
another agent let it loose.” As to via majors the Court said, “ In 
this case I understand the jury to have found that all reasonable 
care had been taken by the defendant, that the banks were fit for 
all events to be anticipated, and the w-eirs broad enough ; that 
the storm was of such violence as to be properly called , the act 
of God, or via major. No doubt, not the act of God, or via 
major^ in the sense that it was physically impossible to resist it, but 
in the sense that it was practically impossible to do so. Had the 
banks been twice as strong, or if that would not do, ten times, and 
ten times as high, and the weir ten times as wide, the mischief might 
not have happened. But those «re not practical conditions, they are 
such that to enforce them would prevent the reasonable use of pro- 
perty in the way most beneficial to the community (See too Box v. 
Jub^4 Ex. D. 76 ; Atty.-Gen. v. Tomline, 12 Ch. D. 214.) 

It will be observed that this case was very similar to that of the 
ICarvaitnugger Zemindary, which, however, was not cited either in 
the argtiment or judgment. ^ 

Even acts done by others, not upon the defendant’s property, nor 
with his permission, if caused by kis use of his own property, may 
be the subject of an indictment. For instance ; a man established 
upon his land a shooting groutid for killing pigeons, in consequence 
of which persons collected in the neighbourhood to kill the pigeons 
which escaped from his laud, and he was indicted and convicted for 
the nuisances so caused, though there was evidence that he employed 
perfjons to keep these irregular shooters off his grounds. Littledale, 
J. sattl, 

• 

“ It has been contondod that to render the defendant liable it innst be hia 
object to create a nuisance, or else that must be the necessary and inevitable 
result of his act. No doubt it was not his object, but I do not agree with the 
other position ; hecanse, if it is the probable consequence of his act ho is 
answerable as if it were his actual object. 

And Taunton, J. said, 

** It is laid down that all common stages for rope dancers, and all common 
gaming houses are nuisances in the eye of the law, not C)nly because they are 
great temptations to idleness, but because they are apt to draw together great 
numbers of diadrderly persons, which cannot but be very inconvenient to the 
neighbourhood. Also, it has been bolden that a common playhouse may ]>6 a 
nuisance if it draw together such a number of coaches, or people, as prove gene- 
rally inconvenient to the places adjacent. The preseift is a very similar case«’* 
(R. V. Moore, 3 B, & Ad. 184, 188.) 

So in this country nautohes, or displays of fireworks upon a man’s' 
own premises, might be indictable on account of the danger or 
obstructioi* caused ify them to passers-by. (Walker v. BrewstoTf 
L.R. 6, Eq. 25.) 
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According to civil law, and a fortiori according to criminal law, the 
landlord is not liable, merely because premises in the occupation of a 
tenant are in such a state as to amount to a nuisance. Where the 
owner of property was sued for not repairing his fences, whereby the 
plaintiff was damaged, Lord Kenyon, O.J. said, 

“ It is clear that this action cannot bo maintained against the owner of the 
inheritance when it is in the possession of another person. It is so notoriously 
the duty of the actual occupier to repair the fences, and so little the duty of 
the landlord, that without any agreement to that effect the landlord may 
maintain an action against his tenant for not doing so, upon the ground of the 
injury done to the inheritance. And deplorable indeed would be the situation 
of landlords if they were liable to be harrassed with actions for the ^culpable 
neglect of their tenants.’* (Cheetham v. Hampson, 4 T.R. 218.) 

And so it was held where the action against the owner, who was 
not the occuf)ier of the house, was for allowing sewers to remain 
undrained so as to be unhealthy. (Russell v. Shenton, 3 Q.B. 449.) 

Ou the other hand, a person who has created a nuisance upon his 
property while in his possession cannot free himself from liability 
merely by leasing it out to another. ‘As, for instance, if a man were 
to demise a house which was in a ruinous and falling state, or which 
had any other dangerous, or unwholesome, nuisance upon it. (R. v» 
Pedly, i Ad. & E. 822 ; 'I’odd v. Flight, 30 L J.O.P. 21 ; S.C. 9 
C.B.N.S. 377; Draper t;. Sperring, 30L..J.M.C. 335; S.C. 10 C.K.’N.S. 
113; Nelsou v. Liverpool Brewery Co., 2 C.P.D. 311.) Here, the 
continually recurring evil is the result of the acta done, or |llowed, 
during possession, and continuaiice^of which is sanctioned by letting 
out the premises on which they are ; therefore, they will be properly 
punishable. And so it is at civjl iaw, where the landlord receives 
back into his possession property upon which a nuisance has been 
created during the tenancy, and thep lets it out again with the 
nuisance upon it. (Ibid.) For the person who receives a profit from 
the use is auswprable for the nuisance. (R. v. Pedly, 1 Ad. & E. 827.) 

But under the Code, inasmuch as the landlord had not himself 
caused the obstruction by doing any act, his liability would turn 
upon the question whether he bad, while the property was again in 
his possession, omitted such proper precahtions as he was bound to 
take to prevent the coutinuance of the nuisance. This would be a 
question of fact, depending on his own personal knowledge of the 
existence of the nuisance ; upon the length of time the property 
remained in his possession ; and upon the absence o^ any proper 
steps to secure its removal. If he leased the property out again, 
not kn'owing of the existence of anything injurious ; or with due 
stipulations that the tenant should remedy it, I do not think he 
would be indictable* (Pretty v. Bickraore, L.R. 8, C.P. 401 ; Gwinnell v. 
Gamer, L.R. 10, C.P. 658.) v , 

And it has been held, that a landlord who continued a tenancy 
from year to year w^s answerable for a nuisance which had been 
created since the commencement of the tenancy, and of which he 
had no knowledge, because each year that the tenancy was continued 
was a new letting. (Gandy v. Jubber, 33 L.J.Q.B. 151.) But such a 
case would clearly not be within the Penal Code, as it could not be 
said that the property with the nuisance upoSi it bad wer been ia 
ms posaesaion, or tinder his charge. 
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A different question would* arise where the party who created, or 
permitted, the nuisance sold the property instead of leasing it. Here, 
according to English civil law, his liabililjy would cease, and that of 
the purcbaser be substituted. The latter position was expressly laid 
do'wn by Littledale, J., in one of the cases cited above, (R. v, Pedly, 
1 Ad. & E. 827) where he says, 

a nuisance be created and a man purchases the premises with the nuisance 
npon them, though there be a demise for a term at the time of the purchase, so 
that the purchaser has no opportunity of removing the nuisance, yet by pur- 
chasing the reversion he makes himself liable for the nuisance.” 

The former position seems also to follow from the principle on 
which the responsibility of the landlord is rested, m., “ that the 
receipt of rent is an upholding and continuing o! the nuisance.” 
{supra, 1 Ad. & E. 826.) It necessarily follows that one who has 
parted with all interest in, and power over, the land must cease to be 
answerable in respect of it. I conceive that in such a case the pur- 
chaser would not be criminally liable under s. 283. It is clear that the 
purchaser of property out on lea^e has it neither ** in his possession 
nor under his charge,” and the danger, &c., certainly does not arise 
from his ” doing any act, or omitting to take order with the property” 
over which he has no control. As regards the seller, the case sup- 
posesiihat the danger, &c., has arisen from acts done, or omitted, by 
him while the property was in his possession. If so, he would remain 
liable under the Code. Of course, as his possession became -more 
remote iti point of time, the difficulty of tracing any danger, injury, 
or obstruction to his immediate* act, or omission, would become 
greater and greater. 

• 

Again ; there may arise many questions as to who is the person 
in whose possession, or under whose charge, the property is or was at 
the time of the wrongful act. I imagine that these words describe 
what is generally known as the occupant of premise,s. Where the 
owner keeps the property in his own hands, he will be the occupant t 
whe|;e he puts in a tenant, the latter will he the occupant, and the 
occup^ttion of servants, or agents, will in either case be the occupation 
of the principal. (Rich u. Hasterfield, 4 C.B. 783.) So, even a land- 
lord may, under temporary circumstances, be in possession of 
premises which are leased out, as, for instance, if they are given up 
to him for the purpose of executing repairs. (Leslie v. Pounds, 
4 Taunt. 649.2 

But although the possession of the servant, or agent, will be the 
possession of the master, the acts, or omissions, must be the personal 
acts, or omissions, of the occupant himself. In one case the captain 
and pilot of a steamer — that is, the persons in wh*ose possession and 
charge it wa^-^were indicted for running down a smack ; and it 
appeared that when the steamer started there was a man forward in 
the forecastle to* keep a look out, that the accident happened at nighty 
when the captain and pilot were on the bridgd between the paddle 
boxes, and that no person was forward on the look out at the time. 
Park, J. said, 

** Then the captain is not responsible in felony. It is the fault of the person 
who ought toJt>e there, atfd who may have disobeyed orders. In a orimimSl ease 
every man is responsible for his own act; there must be some persoi^ act. 
These persons may bo civilly responsible.” ; : 



240 


PUBLIC NUISANCE. 


At the conclasion of the case a juryman asked, ** Is the captain 
bound to have a person on the look out P” 

Alderson, B. answered, r 

“Civilly he is, but not criminally.*’ (1 Russ. 8/3. See, too, Daniel v. 
Metropolitan Railway Co., L.R. 3, C.P. 216, 619.) 

This last answer must be taken with a little explanation, or it may 
be misunderstood. The captain of a ship is bound to take the usual 
precautions to have a person on the look out. If the captain of a 
steamer were to go quietly to sleep, knowing perfectly that there 
was no watch on 'deck and that- there would be no watch, he would 
be criminally liable, for this would be a direct act of personal 
misconduct. What the judgment meant was, that if he had reason 
to believe that the proper precautions were being taken, he would 
not be answerable if those precautions were in fact neglected without 
his knowledge. (Dickenson v. Fletcher, L.R. 9, C.P. 1 acc.) 

Again, who may be said to be “ in charge’* of property P I con- 
ceive, only the person whose duty it is, in consequence of that 
position, to do or refrain from the particular act which is the ground 
of complaint. If I put a servant in charge of my house during my 
absence, he will be answerable if he lets off rockets out of the 
windows, so as to frighten the horses of passers-by. But IfS will 
certainly not be answerable for omissions to repair, which he has 
neither power, nor authority to do. 

Again ; can a person be said to be in charge of properly, because he 
has a particular duty cast upon him in respect of it? For instance ; 
a landlord who is bound to mak(^ all repairs in a house ? Municipal 
Commissioners whose duty it is to keep the roads in order p Civilly, 
the landlord and the Commissioners would certainly be liable to any 
one who was injured by their neglect. (Payne v. Rogers, 2 H. Bl. 
349 ; Mersey IJocka v. (5ibbs, L.R. 1, H.L. 93.) Criminally, I think, 
the landlord would not be liable, but that the Commissioners would. 
Upon the latter point, however, I advance my opinion with yery 
great diffidence. * 

I think a landlord would not be liable merely upon his agreement 
with the tenant. The civil action rests upon the breach of his duty, 
and upon the ground that if the party injured were compelled to sue 
the tenant, the latter would have his action against the landlord, 
which, would tend to the multiplication of suits, Heath, J. 

.supra, f2 H.’^Bl. 350.) The statutory liability is limited to those who 
have possession, or charge, of the property, both of which words seem 
to me to involve the idea of custody, and not to refer merely to the 
power or duty of doing acts. 

As regards Mttuidipal Commissioners, however, Aftt V of 1878, 
s. 226, expressly enacts that all public streets, which by s. 3, clause (o) 
are made to inclhcle roads, shall be vested in and belong to the 
Commissioners. Then as regards the duty cast upon them, s, 233 
provides that they ** shall from time to time cause the public 
streets to be maintained, repaired, etc. ; and may make and main- 
tain foot-ways in iiny street,” By s, 107 of the former Municipal Act 
(IX of 1867) which followed its predeoessor ( Adt XVI of 1856) in that 
resp^t, the duty i)f the Commissioners to repair was qualified by the 
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provision, “ so far as the funds at their disposal will admit.” 
Here, then, we have the roads made the property of the Commis- 
sioners, (Coverdale v. Charlton, 4 Q.B.D. 104,) and an imperative 
duty cast upon them of repairing the feighways. Now, according 
to English law, a similar duty of repair was cast upon the inhabit- 
ants' of the parish, and for breach of this duty au indictment would 
lie. No doubt it was also held that no indictment would lie against 
Turnpike Trustees for neglect of the roads ; but those decisions 
rested upon the principle that the parties properly liable were the 
inhabitants of the parish, who were at once the owners of the road 
and bound at law to repair it. (R. v. Netherthong, 2 B. & Aid. 179 ; 
R. V. Oxford and Witney, 12 Ad. & E. 427.) It appears to me, then, 
that under Act V of 1878, the Municipal Commissioners are placed 
in the same position as the inhabitants of an English parish were 
at common law. It would follow, then, that under s. 283 they could 
be indicted for injury resulting from their own acts, or omissions. 
(Bathurst v. Macphersoii, 4 App. Ca. 256.) But if the nuisance 
complained of arose, not from any wrongful act or omission of their 
own, bub from the wrongful act^)r omission of some person employed 
by them, and of which they had no actual cognizance, they would be 
liable to action (Mersey Docks v. Gibbs, L.R. 1, H.L. 93 ; Coe v. Wise, 
LJL 1, Q.B. 711 ; Foreman v. Canterbury, 6 ibid, 214; Winch v. 
Conservators of Thames, L.R. C.P. 378) and, apparently, also to 
indictment, if the nuisance were caused by the acts of persons 
emplojjpd by them to do the particular thing, in the doing of which 
the nuisance arose. (R. v, Stephens, L.R. 1, Q.B. 702.) But I 
do nob think they could be indicted for injuries arising from the 
wrongful omissions of their servjy^its, unless traceable to their own 
personal neglect. 

It is certainly to be regretted that neither the framers of the Code, 
nor the Law Commissioners should have noticed, either in their 
illustrations or reports, any of the very important qu’estions to which 
th^sections in this chapter give rise. 

Under all these sectio/is it will probably be held, in conformity 
with the principles of civil law, that much greater caution will be 
required in reference to the general public than will be called for in 
regard to a man’s own servants who are employed in any occupation 
of danger. Their employment is voluntary, and, from its very 
nature, giv^ss them full notice of all the perils to which they are 
exposed, and of the precautions by which those perils may be avoided. 
Accordingly, where a workman was killed while using a machine 
for raising weights, the evidence being that anotjier, and safer, mode 
of raising weights was usual, and had been discarded by orders of 
the defendafft, it was held that the latter was not liable. FollacJe, 
C.B. said, ** A servant cannot continue to use a machine he knows to 
be dangerous at the risk; of his employer.” , (Dynen v. Leach, 26 
L.J. Ex. 221.) ‘ But it would be otherwise if the master had directly 
conduced to the injury of his servant by any act of personal neglect. 
As, for instance, where the master was a miner and the workman 
had pointed out that a stone overhanging the works was dangerous, 
and likelyvto fall, anU it did fall soon after and killed him. And, so, 
in another case, where a miner was killed by the fall of a stone Upon 
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him while he was being drawn up through the shaft of the mine. 
Tbere^ it was found that the stone fell ** by reason of the shaft being 
in an unsafe state from causes for which the roaster, the defendant^ 
was responsible.” (cited, i)ynen v. Leach, 26 L.J. Ex. 222 ; Mellors 
V. Shaw, 30 L.J. Q.B. 333, S.C. I B. & 8. 437 ; Holmes v, Clarke, 
31 L.J. Ex. 356; Watling v. Oastler, L.R. 6, Ex. 73; Britton v, G. 
W: Cotton Co., 7 ibid. 130.) 

So, persons engaged in a Gunpowder manufactory, in a Chemist's 
laboratory, or in a Druggist's shop, are expected to know the dan- 
gerous character of the articles with which they are surrounded, and 
to take the propef precaution against them. But if similar com- 
modities were left about in places open to servants, strangers, and 
the public generally, a much greater degree of precaution would be 
necessary, in guarding against danger and in giving notice to those 
who might expose themselves to risk. 

By 8. 336 any rash or negligent act, by which life or safety is 
endangered, is punishable. 

284 - Whoever does, with any poisonous sub- 

stance, any act in a manner so rash or 
respect negligent as to endanger human ^ife, 
^ likely to cause hurt or injury 
• to any other person, or knowingly or 
negligently omits to take such order with any poison- 
ous substance in his possession as is sufficient to 
guard against any probable danger to human life 
from such poisonous substance, shall be punished 
with imprisoinment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Eupees, or with botiS. 

285 - Whoever does, with 'fire or any com- 

bustible matter, any act BO rashly or 
negligently as to endanger human life, 
likely to cause hurt •or injury 
to any other person, or knowingly or 
negligently oiqits to take such order with any 
fiire, or any combustible matter in his possession, as 
is sufficient to guard against any probable danger to 
human life frtaiv such fire or combustible matter, 
shall be punished with imprisonmeut of either des<> 
cripticn for a term' which may extend to six months, 
or with fine which may extend tq one tbonsaud 
Eupees, or with both. 
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Commentary. 

It has been held upon this section th.at the words “ injury to any 
person include injury to his property as well as to bis person.’’ 
(B. V. Natha Lalla,' 5 Bom. H.O.C.O. 67.) 

See note to s. 277, ante p. 228. 

286. Whoever does, with any explosive sub- 

stance, any act so rashly or negli- 
duK^Lp^t gently as to endanger human life, or 
to any explosive to be likely to cause hurt or injury 
snbstance. Other person, or knowingly 

or negligently omits to take such order with any 
explosive substance in his possession as is sufficient 
to guard against any probable danger to human 
life from that substance, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
expend to one thousand Rupees, or with both, 
s See note to s. 277, ante p. 228. 

287. Whoever does, with any machinery, any 

act so rafihly or negligently as to 
duct with^ respect endanger human life, or to be likely 
to cause hurt or injury to any other 
under the charge of per SOU, Or knowiugly or negligently 
t eo en er. omits to take such order with any 
niachinery in his possession, or under his care, as is 
sufficient to guard against any probable danger to 
human life from such machinery, shall be punished 
with imprisonment of either description for a term 
which rn^ay extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

Commentary. 

See as te unfenced maobinery, Indermaur v. Dames, L.R. 2, p.P. 
311 ; Britton G. W. Cotton Co., L.R. 7, Ex. 130. 

288- Whoever, in pulling down or repairing any 
building, knowingly or negligendy 

Negii^noemth omits to take suclx Order witfe that 

respect to pulling , . ^ . 

down or ^pairing fbuildlBg aS IS SUlfaCient 
buildioge. 


against any probable 
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human life from the fall of that building, or of any 
part thereof, shall be punished with imprisonment 
of either description $or a term which may extend 
to six months, or with fine which may extend to 
one thousand Rupees, or with both. 

289 - Whoever knowingly or negligently omits 
... to take such order with any animal 
respect to any in his possessiOH as IS suthcient to 
animal. guard against any probable danger 

to human life, or any probable danger of grievous 
hurt from such animal, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Eupees, or with both. 

Commentary. ^ - 

See note to s. 277, ante p. 228. 

The principal point to be consider^ under this section will be the 
knowledge that the defendant had of the dangerous properties of the 
animal. Where the very nature of the animal gives him warning, 
his knowledge will be assumed ; as, for instance, if a person were to 
choose to make a pet of a tiger, or a bear. Otherwise, express know- 
ledge will have to be shown, in order to involve the necessity of 
unusual caution. Where injury is done by a horse, a pony (R. v. 
Chand Manal, ISf Suth Cr. i) a bull, or a dog, and it is not shown 
that the animal was peculiarly vicious, or that his vice was known 
to his master, no indictment could bo maintained, unless he 
neglected the ordinary precautions employed by every one who 
uses such animals. (Hamniack v. White, 31 L.J.C. P.129; S.C. 11 
C.B.N.S. &88; Cox r. Burbidge, 13 C.B.N.S. 430; S.C. 32 L.J.O.P. 
89; 4 R J. P. 359; 3 Mad. H.C. Appx. xxxiii; S.C. Weir, 72.) 
Bub if the animal had evinced a savage disposition, to the knowledge 
of the owner, it would not be necessary to shew that he hAd actually 
injured any one. (Worth v. Gilling, L.R. 2, C.P. 1.) And if the 
owner appoints a servant to take care of an animal, all facts showing 
its character which a^e known to the servant are, in view of the law, 
known to the master, so as to make him answerable for their con- 
sequences. (Baldwin v. Oasella, L.R 7, Ex. 325.) Anti? although 
notice of its vicious habits will not necessarily, and as a matter 
of law, be sufficient, if, given to any servant, still if such notice is 
given to one who is entrusted, even occasionally only, with the 
conduct of the defendant’s business, with the intention that it should 
come to the knowledge of the defendant, it is for the jury 'to say 
whether or nob ib amounts to notice to him. It will be foi* them to 
say, whether the persons who received actual notice stood in such a 
relation to the defendant that it was their ^duty to communicate the 



MISCHIEVOUS INIHALS. 246 

notice to him, and whether in fact tley did so communicate it. 
(Applebee v, Percy, L.E. 9, O.P. 647, 658.) 

Where the animal is known to be mischievous, the rule of civil law 
seems to be to infer negligence absolutely, from the mere fact that 
an injury has followed. Where the injury arose from a savage 
monkey, Lord Denman laid down the law as follows : 

** The conclusion to be drawn from an examination of all the authorities 
appears to be this, that a person keeping a mischievous animal, with knowledge 
of its propensities, is bound to keep it secure at his peril ; and that if it does 
mischief, negligence is presumed, without express averment. The negligence 
is in keeping such an animal after notice.” (May v. Burdett, 9 Q.B. 112 ; Sea 
Fletcher v. Rylands, L.R. 1, Ex. 281.) 

It is probable, however, that the interpretation of this section would 
be stricter, as is always the case where the doctrine of constructive 
negligence is applied to criminal law ; and that if every proper and 
reasonable precaution had been taken, no criminal indictment would 
lie, even though the anjmal finally escaped and did damage. A good 
deal would also turn upon the lawfulness of the object for which 
the creature was kept. Even if it were legal negligence in a private 
person to keep a tiger for his own amusement, the same doctrine 
_ ^ ould not be applied to a keeper of a Government menagerie. If 
it^’^Were, such an institution would become impossible. Again, it 
would be a different thing if it could be shown that the animal was 
justifiably kept for purposes of self-defence. Accordingly, where a 
man §ot into the garden of anpther by night and was there injured 
by a dog, and it appeared that the dog was kept for the protection 
of the garden, and was tied up all day, but was let loose at night : 
Lord Kenyon said, * 

“ That every man had a righbto keep a dog for the protection of his garden, 
or house : that the injury which this action was calculated to redress was, 
where an animal known to bo mischievous was suffered to^go at large, and the 
injury therefore arose from the fault of the owner in not securing such animal, 
BO as not to endanger or injure the public : that here the animal had been 
{ifll^orly lot loose, and the injury had arisen from the^ plaintiff’s own fault 
in incautiously going into the defendant’s garden after it had been shut up,” 
(Brock u. Copeland, 1 Esp.^03.) 

On the other hand, where a commoner turned out on a common, 
across which there were pubic footpaths, a horse which he knew to 
be vicious and dangerous, and it kicked and killed a child, it was 
held that he was criminally liable, though the child bad strayed On 
to the common a little way off the path. And the majority of the 
Judges seemed to be of opinion that the result would have been the 
same, though the child had strayed a considerable distance from the 
path. (R. V. Dant, 34 L.J.M.O. 119; S.OfL. & 0. 567.) Under s. 289 
the questlfin would be merely one of fact ; was the danger which 
followed one which was rendered probable by letting loose such an 
animal in such a place P , 

The defendant is only bound to guard against probable danger; 
that is, 'such danger as may be calculated to arise from the nature 
of the beast itself. But I conceive that no indictment would lie if 
an injuey arose t# anyone from his own obstinate and fpolhardy 
conduct in venturing too near it, with {ell knowledge of its quali* 
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ties. And even in civil cas6s, Lord Denman said, that if the injury 
was solely occasioned by the* wil fulness of the plaintiff after warning, 
that might be a ground of defence. (May v. Burdett, 9 Q.B. 113.) 

Here also, as I have remarked before, a greater degree of pre- 
caution will be necessary in dealing with the general public than 
Will be required in the case of servants, who take the risk with 
full knowledge of it. A livery stable-keeper who knowingly sent a 
vicious, untrained, horse to a customer to ride, without informing him 
of its qualities, would be liable under this section. But he would 
not be so if he me;:ely put a rough-rider upon the horse’s back to 
break him in, though in fact the man were thrown and killed. 

290. Whoever commits a public nuisance in any 

case not otherwise punishable by this 
pnbue*flda^y°* Code, shall be punished with fine which 
may extend to two hundred Rupees. 

Commentary. 

See note to s. 277, ante p. 228. The fact that a prostitute visits 
a d^k bungalow, after being warned by the person in charge r^Sftb 
do so, is not indictable under this section, when she was not shown 
to have annoyed any one, or committed any impropriety, beyond 
what was involved in her attending qpou a traveller at his reiquest. 
(R. V, Mussumat Begum, 2 N.W.P. 349.) Persons who on a public 
road induce villagers to play at cards and win money from them, are 
guilty of a nuisance under this section (Mad. H.(5. Pro., 28th Jan. 
1878 : S.C. Weir, 73) though gambling in a private house is not per ae 
such an offence (Mad. H.C. Pro., 25th Pe*b. 1879, S.O. Weir, 74.) The 
omission to prevent ponies, or buffaloes, straying is not, it has been 
held, punishable ‘under this section. (Joynath v. Jamul, 6 Suth. Cr. 
71 : Onooram v. Lamessor, 9 ib. Or. 70.) 

291. Whoever repeats, or cpntinues, a public 

nuisance, having been enjoined by any 
public Servant, who has lawful autho- 
issue such injunction, not to 
repeat, or continue, such nuisance, 
shall be punished with simple imprisonment for a term 
which may extend to six months, or with fine, or 
with both. 

See Cr. ss. 518, 521^ ante pp. 159, 160. 

292 Whoever sells, or distributes, imports, or 
prints for sale or hire, or wilfully 
ob^ne wii ea&ibits to public vievj, any qbscene 
beok,paniphlet, paper, drawing, pe,int- 
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ing, representation, or figure,' or attempts or ofiers 
so to do, shall be punished with imprisonment of 
either description for a term* which may extend to 
three months, or with fine, or with both. 

Exception . — This section does not extend to any 
representation sculptured, engraved, painted, or 
otherwise represented, on or in any temple, or on 
any car used for the conveyance of idols, or kept or 
used for any religious purpose. 

Commentary. 

See as to this section and ss. 293 & 294, note to s. 277, ante p. 228. 

The word “ obscene’* is oi\e of considerable ambiguity. In one 
sense, Hiram Power’s Statute of the Greek Slave, Buben’s picture 
ot the Judgment of Paris, and the works of Martial or Catullus, must 
_be considered as obscene, that is, as capable nf exciting senSual 
teiblings. But it could not be endured that a shopkeeper should, be 
prosecuted for selling copies of the works just mentioned. I conceive 
that the word must be limited to those productions the primary and 
palpJl)le result of which is tQ excite to lust. Whatever may have 
been the original object of such writers as Martial or Catullus in 
their amatory odes, in the present day they are bought and read as 
monuments of a classical age. Ndr can there be any greater indelicacy 
than the delicacy of those who profess to find impropriety in some 
of the noblest works of pamting and sculpture that have descended 
to our times. But, however difficult it may be to draw the line in 
words, the distinction between the two cases will 'generally be bold 
enough. In the language of Gockhurnt C.J., “the test of obscenity 
i^his, whether the tendency of the matter charged as obscenity ia 
to deprave and corrupt those whose minds are open to such immoral 
influences, and into whose hands a publication of the sort may fall,*^ 
Therefore, where a person was indicted for selling a book called 
“ The Confessional Unmasked,” shewing the depravity of the Romish' 
Priesthood, the iniquity of the confessional, and the questions put to 
females im confession, and it was found that half of the book was 
grossly obscene, but that the defendant sold it not for gain, nor for 
the purpose of prejudicing good morals, but for the jpurpose of > 
exposing what he considered to be the errors qf the Church of Eotuey 
a conviction was supported. The Court held that the immediate 
motive of*the defendant was not the question. If, in fact, the work 
was one of which it was certain “ that it would suggest to the minds 
^ the young of either sex, or even to persons of more advanced 
years, thoughts of a most impure and libidinous character,” then its 
sale was^^a criminal offence, and it was immaterial that the defendtifii 
bad in view an ulterior object which was innocent, or even le^dable> 
The law assumed that he contemplated those results which wonlii 
iiatum% flow froti the perusal of the treatise. (R. v, 

3 Q*R. 360, 371.) And it makes no difference that the dbsi^e 
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is contained in an accurate account of a j udicial proceeding. (Steele v. 
Brannan, L.R. 7, C.P. 261.) 

293 . Whoever hjds in his possession any such 
obscene book, or other thing as is men-, 
ibseeTo' in the last preceding section, 

books for sale or for the purpose of sale, distribution, ' 
exhibition. pubUc exhibition, shall be punished 

with imprisonment of either description for a term 
which may extend to three months, or with fine, or 
with both. 

294 - Whoever sings, recites, or utters in or near 
any public place any obscene sonsr, 

Obscene songs. i i i j ,3 p 

ballaa, or words to tlie annoyance of 
others, shall be punished with imprisonment of 
either description for a term which may extend to 
three months, or with fine, or with both. 

Commentary. 

The words of this section, which it necessary that the* place 

should be public, and that the act should be to the annoyance of 
others, seem to point to such open obscenity as would have been a 
nuisance at common law. 

** It seems an established principle, that whatever openly outrages decency 
and is injurious to public morals, is a misdemeanor at common law.” (R. v. 
Crunden, 2 Camp. 90 n. ) 

According to English law, such an act, even if coimnitted in a 
place of public resort, was not indictable if only one person coj^fi 
have been annoyed by it. (Arch. 792.) But though the plural word 
‘ others* is used in this section, it includes the singular number 
under s. 9, unless the contrary appears from the context. There 
certainly is no reason why a person who bawls out an indecent song 
in a railway carriage, to the annoyance of a single lady, should not 
be punished for it. ^ 

An omnibus is a public place for this purpose, and so, of course, 
^ould a railway train be (Arch. 792), or any other place where a 
great number of peMons might be affected by the criminal act. 

Thallman, 33 L. J.M.C. 59 ; S.O. L. & C. 326) ; or a public urinal. 
(R. V, Harris, L.R. 1, C.O. 282.) 

“ In considering whether a particular locality is a public place or hot, the 
Oonrts look at it in respect ito the manner in which it^ was used at the time of 
the alleged offence. Thus ; if a village storehouse to which people resort for the 
purchase of goods, or a shop in which medicines are sold, is looked up^at night. 

It then ceasee to be a public place, though it was suoh during the day. And the 
general principle seems be, that the place must be one to which people are at 
the time privileged to resort without an invitation. On^the other hand, any 
place maybe made public by a temporary assemblage; aSd the exolfision of a 
lew persons is not alone iiafficieiit to prevent its bdAg aticb.” (1 Bishop, s. 316.) 
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A charge under s. 292 or 294 shonl^be epecific as to the words, or 
representations, alleged to be obscefte, and the Magistrate sbould 
expressly state what he finds to har^ been exhibited, or uttered, so 
that the legality of the conviction may be open to examination on 
appeal, (li, Upendronath, 1 Cal, 356.) 

294A. ‘Whoever keeps any office, or place, for 
the purpose Of drawing any lottery 
authorized by Government, shall 
be punished with imprisonment of 
either description for a term which may extend to 
six months, or -with fine, or with both. 

And whoever publishes any proposal to pay any 
sum, or to deliver any goods, or to do or forbear 
doing anything*£or the benefit of any person, On any 
event or contingency relative or applicable to the 
drawing of any ticket, lot, number or figure in any 
cuch lottery, shall be punished with fine which may 
extend to one thousand Rupees. (Act XXVII of 
1870, s. 10.) 

(Jbmmentary. 

See Act XXVII of 1870, s. 12, ante p. 118. 

“ No charge of an offence punishable under s. 294 A, shall be entertained by 
any Court unless the prosecution be instituted by order of, or under authority 
from, the Local Government.’* (Act XXVII of 1870. s. 14 : Act X of 1857. 
s, 131, (H, O. Grim. Pro.) 

» 

CHAPTER XV. 

OF OFFENCES RELATING TO RELIGION.’ 

295. Whoever destroys, damages, or defiles any 

I rain or de- Worship, Or any object held 

ffling’^ place sacred by any class of person^ with 
faSt the the intention of thereby insulting 

religion of any class of persons, or 
“““■ with the knowledge that any class 

of persons is likely to consider such destruction, 
dam^rge, or defilement as an insult to their reli^on, 
shall be punished with imprisonment d£ mtber 
description ^or a term which may extern^ to two 
years, or with fine, or with both. 
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296. Whoever voli|ntarily causes disturbance to 

any assembly lawfully engaged in the 
li^ons'l^^biy” performance of religious worship or 
religious ceremonies, shall be punished 
with imprisonment of either description for a term 
which may extend to one year, or with fine, or with 
both. ^ 

297. Whoever, with intention of wounding the 

feelings of any person, or of insulting 
religion of any person, or with the 
knowledge that the feelings of any 
person.are likely to be wounded, or that the religion 1 
of any person is likely to be insulted thereby, I 
commits any trespass in any place of worship, or on 
any place of sepulture, or any place set apart for the 
performance of funeral rites, or as a depository for" 
the remains of the dead, or offers any indignity to 
any human corpse, or causes distxirbance to any 
persons assembled for the performance of funeral 
ceremonies, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 

298. Whoever, with Hie deliberate intention of 
wounding the religious feelings of any^ 
person, utters any word or makes’ any 
sound in the hearing of that person, 
or makes any gesture in the sight of • 
that person, or places any object in the 

sight of that person, shall be punished with imprison- 
ment *of either description for a term which may 
extend to one year, or with fine^ or with both. 

Commentary. 

These sections are of 90 dangerons a character, that it is most 
necessary to bear in mind the general exceptions contained in 
iS. 76-80. It is clear that a missionary or teacher, hondfidt pursuing 
his calling, could not ^be indicted for any offence he might give to 
others ; nor, of course^ could a Magistrate, who felt it to be bis duty 
to prevent or interrupt a religious procession f nor a 
Oommissioner, or Engineer, who dug up a burial ground, or threw 


Uttering words, 
&o., with delibe- 
rate intent to 
wound the reli- 
gious feelings of 
any person. 
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down a temple, in the performance fef some public work : nor a 
person who did such an act npou j^toufid which was lawfully his 
own, whatever might be the offence g/^en thereby. 

The original framers of the Code say in reference to s. 298, (p. 48.) 

In framing this clause wo had two objects in view : we wish to allow all fair 
latitude to religious discussion, and at the same time to prevent the prof^lK)rs 
of any religion from offering, under the pretext of such discussion, inteBtional 
insults to what is held sacred bj? others. We do not conceive that any person 
can bo justified in wounding with deliberate intention the religious feelings of 
his neighbours 'by words, gesture or exhibitions. A warm expression dropped 
in the heat of controversy, or an argument urged by a person not for the pur- 
pose of insulting and annoying the professors of a ditterent creed, but in good 
faith for the purpose of vindicating his own, will not fall under the definition 
contained in this clause.^’ 

NotwiDhstanding this explanation the complaints against this 
section were numerous, not only from the Missionaries, but from the 
Company’s Judges, one of whom, Mr. Giberne, Judge of the Bombay 
Sudden Court, says, ** this clause might, I think, be excluded, for it 
almost amounts to a '’prohibition of preaching the Gospel.*^ In com- 
menting upon these criticisms the Commissioners quote the above 
passage, and go on to say — 

“ Wo understand these instances to he mentioned as indicative of the strict- 

''SIS with which the definition is to be construed, so as not to make a person 
criminally liable for words, &c., wounding the religious feelings of another, 
unless a deliberate intention so to wound his feelings be unec^uivocally mani- 
fested, as it would be by mere railing and abuse, and by offensive attacks open 
his religion, nnder the pretext of discussion, without any argument which on 
impartial arbiter could possibly nelievo to have been addressed to him in good 
faith merely for the purpose of convincing hini' of the truth. It is here to Be 
observed, that it is not the impre|sion of the offended party that is to be 
admitted to decide whether the words uttered deserve to be considered ns 
insulting, and whether they wore uttered with the deliberate intention of 
insulting ; these are points to*be determined upon cool and calm consideration 
of the circumstances by the Judge. The intention to wound ipust be 
deliberate, that is, not conceived on the sudden in the, course of^ disoussion^ 
but premeditated. It must appear, net only that the party, being en|»ged 
, jn a discussion with ' another on the subject of the religion professed by 
mat other, in the course of the argument consciously used words likely to 
wound his religious feelings, but that he entered into the discussion with deli- 
berate purpose of so offenaing him. In other places in the Ood^ a paity is held 
guilty if he causes a certain effect, the causing of which is an offence, intending 
to cause that effect, or knovHng that his act was likely to cause it* Here, there 
is a marked diffeience ; although the party uttering offensive words might be 
conscious at the moment of uttering them that they were likely to wound the 
feelings ol^his audience, yet if it were apparent be uttered them on the spur of 
the occasion, in good faith, simply to farther his argument— -that he did not 
take advantage of the occasion to utter them in pursuance of deliberate puipose 
to offend — ^he would not, we think, be liable to conviction under s. 298. If, 
however, a party were to force himself upon the atte^ion of another, addressing 
to him, an involuntary hearer, an insulting invect^ against his religion, he 
would, wft' 'conceive, fall under the definition, for the reasonable inference from « 
his conduct would be, that he had a deliberate intention of wounding the 
religious feelings of his hearer.** (Second Report, 1847, s. 252.) 

I have thought it important to give tl}e above extracts at oon- ^ 
8idera,ble length, as showing what was really meant by those to 
whom we are indebted for this clause. At the same time X oimiipli 
but feel most apprehensive of the effect of a section which reqtlireb 
much ixplanatioerand is susceptible of so many reffned distmotions. 
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CHAPTER XYI. 

OF OFFENCE^ AFFECTING THE 
HUMAN BODY. 

OF OFFENCES AFFECTING LIFE. 

299' Whoever causes death by doing an act with 
the intention of causing death, or with 
c_ Culpable homi- intention of causing such bodily 

injury as is likely to cause death, or 
with the knowledge that he is likely by such act to 
cause death, commits the offence of culpable homicide. 

Illustrations, 

(a) A lays sticks and turf over a pit with the intention of there^. 

by causing death, or with the knowledge that death is likely to<5e 
thereby caused. Z, believing the ground to be firm, treads on it, 
falls in, and is killed. A has committed the offence o£ culpable 
homicide. ^ 

(b) A knows Z to be behind a bush. B does not know it. A, 
intending to cause, or knowing it t» be likely to cause Z’s death, 
induces B to fire at the bush. B fires and kills Z. Here B may be 
guilty of no offence: but A has committed the offence; of culpable 
homicide. 

(c) A, by shootifig at a fowl with intent to kill and steal it, kills 
B, who is behind a bush ; A not knowing that he was there. Her^. 
although A was doing an unlawful act, be was not guilty of culpable 
homicide, as he did not intend to kill B, or to ^ause death by doing 
an act that he knew was likely to cause death. 

Commentary. 

To constitute the offence of culpable homicide, not only gpaust the 
act of the offender have caused death, but it must have been done 
with the intention that death should be caused, or with the know- 
ledge that death was likely to be caused by the act. Thus ; where a * 
snake-charmer placed ^ snake, the fangs of which he knew he had 
not extracted, upon the head of a spectator whom it bit a]\4 killed, 
he was convicted of culpable homicide, and punished under s. 404 
and not 404 A on the ground that he had done an act with the know- 
ledge that it was likely cause death, though without any intent- 
(Empress v. Gonesh, 6 Cal. 351.) 

Intention must not i)e confounded with wish. Suppose a man dis- 
charges a pistol at another. He may either wish to kill him, as, for 
. the person aimed at is his enemy ; or h% may intend to 

kill him, but wish that his deatl^|could be avoided, as a criminal 
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firing at a policeman to avoid arrest; Sr be may intend to ^ wound 
him, knowing that the wound may be falal, but neither wishing nor 
intending that it should be so; or he may simply fire at him, as a 
man often did in a duel, neither wishing nor intending either to kill 
or wound, but merely aiming in the direction of his opponent, and 
taking his chance of any consequences that may follow. If in any 
one of these instances death ensued, the act would be culpable homi* 
cide, unless legally justifiable. 

Upon a charge of culpable homicide, whether amounting to murder 
or not, it is for the prosecution to establish the*intention or know- 
ledge which the law requires to make up the offence. (K. v. Sheikh 
Choollye, 4 Suth. Cr. 35; S.O. 1 Wym. Cr. 6.) Where these are not 
established, or where they are negatived, the prosecution must fail. 
(5 KJ. & P. 217.) It is not, however, to be supposed that direct 
evidence of the prisoner’s mental condition is necessary. The 
circumstances which prove the act will in general prove the know- 
ledge or intention. It is a fair presumption that every man knows 
the probable result of the acti which he does, and if he knows the 
result then it is an equally fair inference that he intends it ; i.e., 
that ill doing the act he contemplates that it will lead to that 
%4p-|;icular result, (li. v. Pooshoo, 4 Suth. Cr. 33 ; S.C. 1 Wym. Cr. 
9.) Sometimes this presumption is so violent that it can only be 
rebutted by establishing special ignorance on the part of the defend- 
ant. ^or instance ; if a savage, who had never seen fire arms, were 
to discharge a gun at another, tio inference could be drawn that ho 
intended to kill. In the case of an ordinary person, the inference 
would be irresistible. 8ornetime% the presumption is so weak that it 
can only arise by showing special knowledge. If a physician were 
to cane a patient who had haart disease, it might probably be assumed 
that he knew his act was likely to cause death. In the case of an 
ordinary person, the contrary presumption would l^e the fair one. 

^Cases in which death is caused while the person is doing an unlaw- 
fuf act, or a lawful act in a negligent or improper way, are always 
treated by the English 4aw as manslaughter. They will be culpable 
homicide under the Penal Code if the death was intended, or might 
fairly have been f ore&een. For instance ; if a pointsman were to go to 
sleep at his poster hen a train was known to be on its way to the place, 
and a death ensued, this would be manslaughter, and culpable homicide 
too. But n he left his post for a short interval, in violation of express 
general orders, at a time when ho train ought to have been on its 
way, and during his absence a train which no one could have antici- 
pated arrived, and a fatal accident took places this would certainly 
be manslaughter by English law. But if the Jhry were of opinion, 
as they probably would be, that be could not have known that his 
absence was likely to cause death or any accident, it would not be, 
culpable homicide, though it would be punishable under ss. 336-3389 
304 A, according to the injurious results, if any, which followed from 
it. So; if a man unlawfully struck another a blow which, under 
ordinary circumstamoes, would not be dangerous, but which in 
consequence of the person struck having a diseased organ, snob as" an 
enlarged spleen, actually caused death, this by English laW would be 
maneiiaughter. But it would not be culpable bomicidei ^less tbe 



254 CULPABLE HOMICIDE. 

I 

defendant knew of the disease which rendered his act likely to be 
fatal. (R. V, Panchanun, 5 'Suth. Cr. 97 : S.C. 1 Wym. Cr. 77.) 

This section only speaks of acts done, but by s. 32 (ante p. 23) 
words which refer to acts done are extended to illegal omissions, 
unless the contrary appears from the context. The Code as origin- 
ally drawn (s. 294) included in the definition of culpable homicide 
the case of a person who “ omits what he is legally bound to do.’* 
As illustrations, were given the cases of a hired guide who deserted 
a traveller in a jangle, where he dies ; of a person legally bound to 
supply food to the mother of a suckling child who omits to do so, 
knowing that the mother’s death may result, and the mother sur- 
vives, but the child dies ; and of a person who keeps another in 
wrongful confinement, and being in consequence bound to supply 
him with everything necessary for his life omits to procure medical 
advice for him, knowing that he is likely to die for want of it. In 
commenting upon this section, the Commissioners give the following 

as further instances of their meaning : — • 

• 

“ A omits to tell Z that a river is swollen so high that Z 4)annot safely 
attempt to ford it, and by this omission voluntarily causes Z’s death ; this is 
murder, if A is a peon stationed by authority to warn travellers from attempt- 
ing to ford the river. It is murder, if A is a guide who had contracted toja^^ 
duct Z. It is not murder, if A is a person on whom Z has no other claimthau 
that of humanity.*’ 

** A savage dog fastens on Z. A omits to call off the dog, knowmg«khat if 
the dog be not called off it is likely that Z«»vill bo killed. Z is killed. This is 
murder in A if the dog belonged to A, inasmuch as his omission to take proper 
order with the dog is illegal, (s. 289.) But if A be a more passer-by it is not 
murder.” (Report 1837, p. 66.) * 

It is curious that the Code, as at present framed^ contains no 
instance of illegal omissions amounting to culpable homicide. Of 
course, the absence of such illustrations does not affect the force 
of the law, since 1 conceive that the united effect of the present 
88. 299 & 32 is exactly the same as that of the old s. 294 as quoted 
above. * 

It must not, however, be supposed that every omission, or even 
every improper omission, is punishable as illegal. In a case 
before the Court of Criminal ^peal in England, the facts and law 
Were stated as follows by Erie, C. J.: — 

The facts of the case are, that the prisoner did not take ordinary care to 
procure the aid of a midwife when her daughter was in ^ child-birth. The conse- 
quence was that the daughter died. Was the not asking for that aid a breach 
of duty for which she ^responsible in a Criminal Court ? We must take it, 
that if the prisoner haw used ordinary care, she could have procured the aid of 
a midwife. But the person who calls in a midwife usually pays for her assistance. 
There is no proof here that the prisoner had any means at her disposal for the 
purpose of paying the midwife. The prisoner cannot, 1 think, be^ held 
criminally responsible fpr nR)t asking for that aid. 1 cannot find that this case 
^mes wi&in the principle of any of the cases that have been cited. In cases of 
imprisonment, when the persons themselves are helpless, the duty of i;6ndering 
necssary ^sistance to them is cast on those who have charge of them. The 
Ime principle applies to the case of children who are helpless on account of 
their tender years. (R. u. Gunga Singh, 5 N. W.P. 44.) The case of up appreh* 
tice, wl^re a duty of maintenance is imposed by law or contract, is aXso distin- 
guishable from the present, Here, the daughter of the prisoner was quite beyond 
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ilie agd of childhood. I cannot find any authority for flaying that there was 
such a breach of duty on the part of the prisbiBr as rendered her lible to con- 
viction for manslaughter.” (R. 1?. Shepherd, 2f L.J.M.O. ^02; S.O. L. & 0- 
147.) ^ 

Even if it had been shown that the prisoner had, in fact, had money 
of her own sufficient to defray the midwife’s charges it would, 1 
conceive, have made no difference. There is no legal obligation upon 
any one to spend money in charity. It may be inhuman, but it is 
certainly not illegal, to allow a beggar to starve, or a sick man to 
die for want of medical advice. 

And, so, where a mistress was indicted for causing the death of 
her servant by neglecting to supply her with proper food and lodging, 
AVZe, C.J. said, “ The law clearly is, that if a person has the custody 
and charge of another, and neglects to supply proper food and 
lodging, such person is responsible, if from such neglect death 
results to the person in custody. But it is also equally clear that 
when a person, having; the free control of her actions, and able to 
take care of herself, remains in a service where she is starved and 
badly lodged, the mistress is not criminally responsible for any 
consequences that may ensue. The question in the present case is, 
^jmther there is evidence that the deceased was reduced to such a 
stfi^^f body and mind as to be helpless and unable to take care of 
herself, or that she was so under the dominion and restraint of her 
mistress as to be unable to withdraw herself from her control. If 
there was substantial evidence Ip go to the jury upon either of these 
points, the conviction must, of course, be sustained.” (R. v. Smith, 
L. & C. 607, 624 ; S.O. (14 L. J.M.0.^153.) 

Under ss. 460-492 breaches of contract, or illegal omissions, are 
punishable, whether any injury follows from the omission or not. 

Under English law, even where the deceased bas^ voluntarily done 
the act which caused his death, it will still be culpable homicide if 
it was done from an apprehension of immediate violence. As, for 
insfance, where, on being attacked, he threw himself into a river, 
or jumped out of a window, provided the apprehension was well 
grounded and justified by the circumstances. And, so, it was held 
to he culpable homicfde in a case where the prisoner committed an 
assault upon the#deceased while he was on horseback, and pursued 
him as he rixiing away, upon which the deceased spurred his 
horse and was thrown by it and killed. (1 Russ. 676; Arch. 638.) 
The principle in all these cases was, that a person who is attacked 
has a right to make bis escape by every possible means ; and if his 
death happens from the means to which he is driven, the person by 
whose unl^ful act he is compelled to such extremity is responsible 
for the consequence. But the violence threatened must be such as 
would fairly warrant the step taken. A man would not be justified 
in leaping out of a window to avoid having iiis ear boxed. On the 
other hand, his conduct should be considered with reference to the 
state of .excitement and alarm in which he was at the moment, and 
not as if he had time to deliberate what, on the whole, would be most 
prudent. V But where the prisoners were indicted for the of 

two hoyC and it Appeared that the deceased, having alloivted^eir 
cattle to stray on the prisoner’s fields, were pursued by the lattev and 
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fled towards the river, in 'fchich they were found drowned the next 
day, it was held that no citme, under the circumstances, was estab- 
lished. (Woolee'v. SumbhcS^, 1 M. Dig. 167 § 434.) 

Under s. 299 the above class of cases seems to be excluded. That 
section appears to assume that the death is caused by the act of the 
accused, and by an act which he intended, or knew to be likely, to cause 
death. This can hardly, without great straining, be said of a death 
which results entirely from the voluntary and unforeseen act of the 
deceased himself, and which would never have happened from any act 
done or intended tq be done by the prisoner. The principle of English 
law is completely different. An English Jurist looks rather to the 
character of the act than to the intention with which it is done, and 
holds that death resulting from the negligent performance of a law- 
ful act, or from any performance of an nnlawful act, must at the very 
least be culpable homicide, whatever were the intentions of the agent. 

So far was this principle carried that it was held that where a 
person engaged in an nnlawful act undesignedly killed a man, the 
killing would be murder if the unlawful act were felony, and culpable 
homicide if only a misdemeanor. 

** If a man shoot at another’s poultry, with the intent to steal them, and by 
accident kill a man, it is murder; if without such intent, it is^ manslauffhtar^ 
the act of shooting at the poultry being nnlawful, but not felonious.” (xKuss. 
861, and see ibid. 849, 852, 860.) 

This was certainly pushing the gi'inciple to the borders^f the 
ludicrous. Such a case is expressly** decided by Illustration (c) not 
to be even culpable homicide, {ante p. 252) and see the lleport of 
1836, pp. 63-65. 

Explmiationl . — A person who causes bodily injury 
to another who is labouring under a disorder, disease, 
or bodily infirmity, and thereby accelerates the death 
of that other, shall be deemed to have caused his 
death. 

Explanation 2. — Where death is v-aused by bodily 
injury, the person whose causes such 'bodily injury 
shall be deemed to have caused the death, .although 
by resorting to proper remedies and skilful treat- 
ment the death might have been prevented. 

/■' 

Commentary. 

It is also murder where the prisoners have inflicted a wound which 
renders necessary a surgical operation, as, for instance, an amputation 
and the parcy sinks under the effect of it. (B. v, Suntoo, 3 M. Dig. 
127, § 174.) And, conversely, if a man be wounded, and the wound 
turn to a gangrene, or fever, for want of proper applications, or from 
neglect, and the man die of the gangrene or fever ; or if tit become 
fatal from the refusal of the party to submit to a taurgical d^eration, 
in either case the crime of murder is complete, for it is the act of the 

e ■ 
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prisoner which has brought the othei into a position in whioh his 
oeatH is natural and likely. But wh^e the wound would not have 
caused death, but it is brought on by nn proper applications — that is 
to say, not merely by applicatipns which turn out not tp have been the 
most judicious that might have been employed, but by applications 
ignorantly administered by unqualified persons — this, according to 
English law, was considered not to be murder, for the death started 
from a completely different source, and was not the result of the act 
done. (Arch. 538 ; 1 Buss. 700, 701.) The original framers of the 
Code, however, considered that the question of paurder or no murder 
would turn, not upon the cause of the death, but the object of the 
wound, and give the instance of a person interested in the death of a 
young heir giving him a slight wound, knowing that the ignorant 
and unskilful treatment of those around him would cause it to 
terminate fatally, and intending such a result. (Report, 1837, p. 68.) 
The subsequent Commissioners agree with them that such a case, if 
it could be proved, ought to be treated as murder, and that it would 
come under the definition oj the offence. They consider the case, 
however, so improbable, that they expressed themselves as 

** Doubtful of the propriety of putting it as a case within the definition, 
(s. 299) for foar of its leading to a latitude of construction which, under some 
t^'Jjposed analogy, might include predicaments quite beyond its scope.” 

(1st Report, 1846, § 250-253.) 

04 course, the want of an illustration in no way takes from the 
meaning of the Law, • 

A different case from any of ^he above is when a wound has been 
given, and it is suggested that the death has occurred from the 
unskilful, or unnecessary,^ performance of an operation which was 
intended to cure it. In such a case, Erie, J. said, “ I am clearly of 
opinion, and so is my brother Rolfe, that when a wound is given, 
whioh, in the judgment of competent medical advisers, is dangerous, 
and the treatment whioh they bond fide adopt is the immediate cause 
of death, the party who inflicted the wound is criminally responsible^ 
and, of course, those "v^ho aided and abetted him in it.” (R. v, Pym 
1 Cox 0.0. 339, cited 1 Russ. 701.) * 

Explanatjfin^S . — The causing of the death of a 
child in, the mother’s womb is not homicide. But 
it may amount to culpable homicide to cause the 
death of a living child if any part of that child has 
been brought forth, though the chfifj may not have 
breathed or been completely born. 

Commentary. , 

Causing tbe death of a child in the womb is panishable u^er 
a. 315. The Grim. P.C., B. 133 provides that 

‘ ‘ The Officer in charge of a Police Statioii, on receiving notice or inforinatiOn 
of then/natnral or^noden death of any penon, shall immediately give inti- 
mation to the nearest Magistrate, and proceed to the idaoe where the body of 
sneh deceased nerson is, and there, in the presence of two or more'rSspectaUe 



268 


MUEDEB. 

r 


inhabitants of the neighbourhoods shall make inquiry and report the apparent 
cause of death, describing any m?rk of violence which may be found 6n the 
body, and stating in what manner W by what weapon or instrument such mark 
appears to have been inflicted. The report shall be signed by such Police Officer 
and other persons, or by so many of them as shall concur therein, and shall be 
forthwith forwarded to the Magistrate. When there may be any doubt regard- 
ing the cause of death, such Police Officer shall forward the body with a view to 
its being examined by the Civil Surgeon, or other Medical Officers appointed in 
this behalf by the Local Government, if the state of the weather and distance 
will admit of its being so forwarded without risk of putrefaction on the road. 
In the Presidoncies of Madras and Bombay it shall bo the duty of the head of 
the Village in like mannpr to make the inquiry and report as aforesaid.*’ 

300 - Except in the cases hereinafter excepted, 
culpable homicide is murder, if the act 
Murder. death is caused is done 

with the intention of causing death, or — 

2ndl'if . — If it is done with thje intention of causing 
such bodily injury as the offender knows to be likely 
to cause the death of the person to whom the harm 
is caused, or — “ 

Zrdhj . — If it is done with the intention of cau^jng 
bodily injury to any person, ^ind the bodily injury 
intended to be inflicted is sufficient in the ordinary 
course of nature to cause death, or — 

— If the person committing the act knows 
that it is so imjninently dangerous that it must, in all 
probability, cause death, or such bodily injury as is 
likely to cause death, and commits such act withou'o 
any excuse for incurring the risk of causing death 
or such injury as aforesaid. 

v. 

Illustrations. 

I 

(a) A shoots Z with the intention of killing him. Z dies in con- 
sequence. A commits murder. 

(b) A, knowing th^i/ Z is labouring under such a disease that a 
blow is likely to cause bis death, strikes him with intention of caus- 
ing bodily injury, Z dies in consequence of the blow. A Is .guilty 
of murder, although the blow might not have been sufibcient in the 
ordinary course of nature to cause the death of a person in a sound 
state of health. But if A, not knowing that Z is labouring under 
any disease, gives him such a blow as would not in the ordinary 
course of nature kill a person in a sound state of health, here A, 
although he may intend to cause bodily injury, is not guilty hf mur- 
der if he did not intend to cause death, or such b?)dily injury as in 
the ordinary course of nature would cause death. 
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(c) A intentionally gives Z a sworcl-cufc or club- wound sufficient 
to cause the death of a man in the ordinary course of nature. Z dies 
in consequence. Here, A is guilty of ^murder, although he may not 
have intended to cause Z’s death. 

(d) A, without any excuse, fires a loaded cannon into a crowd of 
persons and kills one of them. A is guilty of murder, although he 
may not have had a premeditated design to kill any particular indi- 
vidual. 


Commentary. 

The distinction between murder and culpable homicide not amount- 
ing to murder has been very clearly laid down by Sir B. Peacocks 
C.J., in a Bengal case. (R. v. Gora Ohand Gope, B.L.R. Sup. Vol. 
443 ; S.C. 5 Sutb. ||r. 45; S.C. 1 Wym. Cr. 39.) There he said, 

“ There are, in my opinion, several important distinctions between mnrder 
and culpable homicide ; an offence cannot amount to murder unless it falls 
within the definition of Sulpablo homicide, for s. 300 merely points out the cases 
in which ‘ culpable homicide is murder.’ But an offence may amount to culpable 
homicide without amounting to murder. 

“ Culpable homicide is not murder, if the case falls within any of the excep- 
tions mentioned in s. 300. The causing of death by doing an act with the inten- 
tiofl of causing death is culpable homicide. It is also murder, unless the case 
falls within one of tho exceptions in s. oOO. Causing death with the intention 
of causing bodily injury to any person, if the bodily injury intended to be 
inflicted is sufficient, in the ordiijary course of nature, to cause death, ih my 
opinion falls within the words of s. 209, ‘ with the intention of causing such 
bodily injury as is likely to cause death,’ and is culpable homicide. It is also 
murder, unless the case falls within <mo of tho exceptions. See s. 300, Clause 3. 

Causing death by doing an act with the knowledge that such 'act is likely 
to cause death is culpable homicide, but it is not murder, even if it does not 
fall within any of the exceptions mentioned in s. 300, unless it falls within 
Clauses 2, 3, or 4 of s. 300 ; that is to say, unless the act by which the death 
is caused is done with the intention of causing such bodiljf injury as the offender 
knows to he likely to cause the death of the person to whom the harm is caused, 


nently dangerous that it must, in all probability, cause death, or such bodily I 
injury as is likely to cj^ftse death. 

“ In speaking ^i^cts, I, of course, include illegal omissions. 


“There Are many oases falling within the words of s. 299, ‘or with the 
knowledge that he is likely by such act to cause death,’ that do not fall within 
the 2nd, 3rd, or 4th Clauses of s. 300 ; such, for instance, as the offehoes 
described in ss. 279, 280, 281, 282, 284, 285, 286, 287, 288 & 289, if the offender 
knows that his act of illegal omission is likely to cause death, and if, in fact^ it 
does cause death. But, although he may know that ibe act or illegal omission 
is so dang^ous that it is likely to cause death, it is not murder, even if death is 
caused thereby, unless the offender knows that it must, in all probability, cause 
death, or such bodily injury as is likely to cause death, or unless he intends 
thereby to cause death, or such bodily injury as is described in Clauses 2 or 3 
of s. 300. 

“ As an illustration : suppose a gentleman should drive a bug^in a rash and 
negligent manner, or furiously along a narrow crowded street. He migh^ know 
that he likely to kill some person, hut he might not intend to kill any on% 
or to ca^^e bodily injury to any one. In such a case, if he should cause dekth, 
I flpprenend ho would be guilty of culpable homicide not amounting to murder> 
unless it should be ^und, as a fact, that he knew that his act was sc tmmlnen^i 
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dangerous that it must, in all probability, cause death, or such bodily injury, 
&o., as to bring the case within tbn 4th Clause of a. 300. In an ordinary cause 
of furious driving, the facts woul^ scarcely warrant such a finding. If found 
guilty of culpable homicide not amounting to murder, the offender might bo 
punished to the extent of transportation for ten years, or imprisonment for ten 
years with fine (see ss. 304 & 69) ; or if a European or American, he would be 
subject to penal servitude instead of transportation. It would not be right in 
such a case that the offender should be liable to capital punishment for murder. 
The first part of s. 304 would not apply to the case. That applies only to cases 
which would be murder, if not falling within one of the exceptions in s. 300. If 
a man should drive a buggy furiously, not merely along a crowded street, but 
intentionally into the midst of a crowd of persons, it would probably be found, 
as a fact, that he knew that bis act was so imminently dangerous that it must, 
in all probability, cause death or such bodily injury, &c., as in Clause 4, s. 800. 

** From the fact of a man’s doing an act with the knowledge that he is likely 
bo cause death, it may be presumed that bo did it with the intention of causing 
death, if all the circumstances of the case justify such pr^mmption ; but I should 
never presume an intention to cause death merely fr®L the fact of furious 
driving in a crowded street, in which the driver might know that his act would 
be likely to cause death. Presumption of intention must depend upon the facts 
of each particular case. 

“ Suppose a gentleman should cause death by furiously driving up to a Railway 
Station. Suppose that it should be proved that he had business in a distant 
part of the country, say at the opposite terminus, that he was intending to go 
by a particular train, and that he could not arrivo at his destination in time for 
ms business by any other train; that at the time of the furious drivi»^"lt 
wanted only two minutes to the time of the train’s starting ; that the road was 
BO crowded that be must have known that he was likely to run over some one 
and to cause death, would any one under the circumstances presume tha!^ hi§ 
intention was to cause death ? Would it nftt be more reasonable to presume 
that bis intention was to save the train ? If the Judge or Jury should find that 
his intention was to save the train, but that he must have known that he was 
likely to cause death, he would be guilty of culpable homicide, not amounting 
to murder unless they should also find that the risk of causing death was such 
that he must have known, and did know, that his act must, in all probability, 
cause death, &c., within the meaning of Clause 4, s. 300. 

“ If they should gOt further, and infer from the knowledge that he was likely 
to cause death, that he intended to cause death, he would be guilty of murder 
and liable to capital punishment.” 

In short, where the positive intention to cause death is negatived, 
the difference between murder and culpable homicide is a mere ques- 
tion as to different degrees of probability that death would ensue. 
Where death must have been known to be a ^obable result, it is 
culpable homicide. Where it must have been kno^A to be the most 

S robable result, then it is murder. (K. v, Qirdharee, 6 H.W.P. 26 ; 
V. Govinda, 1 Bom. 342.) 

As in culpable homicide, so on a charge of murder, it lies upon the 
prosecution to make opt the knowledge or intention which consti- 
tutes the crime. v. Sheikh Bazu, 8 Suth. Or. 47; S.C. 4Wym, 
Cr. 13.) But if the prisoner relies upon any of the exceptions as 
reducing bis guilt, it is for him to show that those exceptions existed 
in his case. (5 E.J. & 40; E. v. Sheikh Choollye, 4 Suth. Cr. 36; 

S.C. 1 Wym. Or* 6.V 

Exception l.-^Culpable homicide is not murder if 
When culpable Offender, whilst deprived of the 

m^e^® w not power of self-control hy grave and 
““ “■ spdden provocation, causes the death 
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of the person who gave the fprovocation, or causes 
the death of any other personJoy mistake or accident. 

The above exception is subject to the following 
provisoes : — 

First . — That the provocation is not sought, or 
voluntarily provoked, by the offender as an excuse 
for killing or doing harm to any person. 

Secondly . — That the provocation is not given by 
anything done in obedience to the law, or by a puMio 
servant in the lawful exercise of the powers of such 
public servant. . 

Commentary. 

For instance ; nothing can well be more galling than for a man to , 
bis house entered by a Sheriff’s bailiff, and possibly to have bis 
very bed taken from under a sick wife. But such provocation would 
not jnitigate his guilt if he killed the Sheriff’s ofi&cer; and it would 
%iake no difference that the proceedings which terminated with arrest 
were all frandulent, or even illegal, provided the warrant under which 
the oflScer acted was a valid warrant, and provided he acted under 
it in a legal manner. Bat the *mere fact that an officer is lawfully 
authorized to do one act does not protect his unlawful acts, so as to 
deprive a person who as8a*il8 him in anger at such unlawful acts of 
the plea of provocation. As the Commissioners say, (Ist Beport, 
1846, 8. 2*27.) 

“ We apprehend that grave provocation given by anything done under covet 
01 obedience to law, or under cover of its authority, or by a public servant, or in 
defence, in etacess of what is strictly warranted by the law, in point of violence, 
or as regards the means used, or the manner of using them and the like, would 
be admissible in exteuniffcion of homicide under this clause. For example, take 
the case of Wat TJyler referred to in the note to this chapter. (Beport 1836, 
p. 60.) Here was' a public officer, a tax-gatherer, who came * to exercise his 
lawful pow^s’ in that capacity, but doing so in a manner unwarranted and 
highly offensive, Tyler was excited to * violent passion,’ and in his rage killed 
him on the spot. 'The Commissioners upon this say , ' so far, indeed, should we be 
from ranking a man who acted like Tyler with murderers, that we conceive that 
a Judge would exercise a sound discretioil in senteuci];^ such a man to the lowest 
punishment fixed by the law for manslaughter.”* ^ 

TliirZly . — That the provocation is not given by 
anything done in the lawful exercise of the right of 
private defence. 

Explanation . — Whether the provocation was grave 
and ^dden enough to prevent the offence froin 
amounting to^ murder is a question of f^t. . ^ 
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Illustrations, 

(a) A, under the influent^ of passion excited by a provocation 
given by Z, intentionally kills Y, Z’s child. This is murder, inas- 
much as the provocation was not given by the child, and the death 
of the child was not caused by accident or misfortune in doing an 
act caused by the provocation. 

{h) Y gives grave and sudden provocation to A. A, on this 
provocation, fires a pistol at Y, neither intending nor knowing 
himself to be likely to kill Z who is near him but out of sight. 
A kills Z. Here A Has not committed murder, but merely culpable 
homicide. 

(c) A is lawfully arrested by Z, a bailiff. A is excited to sudden 
and violent passion by the arrest, and kills Z. This is murder, inas- 
much as the provocation was given by a thing done by a public ser- 
vant in the exercise of his powers. 

(d) A appears as a witness before a Magistrate. Z says that 
he does not believe a word of A's deposition, and that A has perjured 
himself. A is moved to sudden passion by these words, and kills Z. 
This is murder. 

(e) A attempts to pull Z’s nose. Z, in the exercise of the rigb^of 
private defence, lays hold of A to prevent him from doing so. A is 
moved to sudden and violent passion in consequence, and kills Z. 
This is murder, inasmuch as the provocation was given by a thing 
done in the exercise of the right of private defence. 

(/) Z strikes B. B is by this provocation excited to violent rage. 
A, a bystander, intending to take advantage of B’s rage and to cause 
him to kill Z, puts a knife into hand fqr that purpose. B kills Z 
with the knife. Here B may have committed only culpable homicide, 
but A is guilty of murder. 

Commentary. 

It is not to be supposed that any amount of provocation will reduce 
the offence of murder to culpable homicide. • There must be some 
proportion between the provocation and the resentment. (R. v, 
Hari Giri, 1 B.li.Bi.A. Cr. 11 S.C. 10 Suth Cr.^6J As explained 
above, “ the provocation must be grave and sudden emwigh to prevent 
the offence from amounting to murder.” The violence gised must 
not be “ in a cruel or unusual manner.” 

Hence, where a park-keeper, having found a boy stealing wood, 
tied him to a horse’s tyl and dragged him along the park, and the 
boy died of the injuries he thereby received, this was held to be 
murder. So, where two soldiers forced their way into^ public 
house when it was closed at night, and one killed the landlord 
who was struggling to get them out, this was held to be murder, 
because the landlord had a right to put them out of the house 
(Arch. 544.) 

.P**' other band, where the provocation has been very violent, 
^ 1 ^ deadly weapon, has been held to b€\merely 
culj^ble homicide. Where some provoking wor<l 3 were u&ibd by a 
soldier to a woman who gave him a box on the ea^, and the soldier 
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immediately gave her a blow with thefpummel of hia sword on the 
breast, and then ran after her, and stalled her in the back, this was 
at first deemed murder; but it appealing afterwards that the blow 
given to the soldier was with an iron patten and drew a great deal 
of blood, the offence was holden to be only culpable homicide. (Jhid.) 
Where the deceased used foully abusive language to a man wlio was 
already justly enraged with the deceased’s son and who therefore 
struck him on the head with a stick a blow which resulted in death, 
the Madras High Court held the provocation grave and sudden 
enough to bring it within the exception (Empress r. Khogayi, 2 Mad. 
122.) They further held that the condition of mind of the offender 
at the time of the provocation was admissible to deteiAaine the 
character of the offence. (Ibid.) 

It will be observed that the doctrine of Mahometan law which 
justifies the slaying of an adulterer, when caught by the husband in 
the very act, is nOt confirmed here. The rule will, therefore, be that 
which has always prevailed in the English and Scotch law, by which 
a death under such circumstances is considered as unlawful, but in 
consequence of the gravity and suddenness of the provocation is 
treated as being only culpable homicide and^iot murder. (Arch. 545; 
Alison Cr. L. 113.) 

According to the law of England, Prance and America, provoca- 
tion words, or gestures, alone cannot be sufficient to reduce the 
crime of killing intentionally, «or with a deadly weapon, below that 
of murder. (1 Russ. 784.) Upon this point, however, the framers 
of the Code say, ^ 

“We greatly doubt whether any good reason can bo assigned for this dis- 
tinction. It is an iiidisputablo fact that gross insults by word, or gesture, have 
as groat a tendency to move ma.ny persons to violent passion as dangerous or 
painful bodily injuries. Nor does it appear to us that passion excited by insult 
is entitled to less indulgence than passion excited by pain- On the contrary, the 
circumstance that a man resents an insult more than a wound is anything but a 
prqpf that he is a man of a peculiarly bad heart.” 

Accordingly, they draw special attention to the fact, that under 
these sections words and gestures are put upon the same footing as 
any other provocatiy/. (Report 1837, p. 59.) 

0 

The later Confrhissioiiers assent to this reasoning, remarking, that 

“ A discroof Judge would properly reject the plea of provocation by insulting 
words in one case, while be would as properly admit it in another, according as 
the party might bo shown to belong to a class sensitive to insults of this sort or 
otherwise.” (1st Report, 1846, a. 271.) ^ 

Lastly; in all cases where the plea of provocation is setup, it is 
essential fo prove that the act was committed under its influence ; 
not merely, it must be observed, under the effect of the resentment 
occasioned by the injury, but in the heat of •blood which renders a 
man unfit to judge of the character of his acts or their consequences. 
Even in the case of a detected adultery, if the injured husband kill 
the paramour deliberately and upon revenge, after the fact and suffi- 
cient cooling time, this would undoubtedly be murder. (1 Rpse. 724.) 
Where tfie murdei^was committed with a knife, which the prisoner 
bad got after the ]||low was inflicted upon him by the deceased, and 
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they had some conversation, hnd walked together before the stabbing 
by the prisoner, O.J.jtold the Jury that 

“ The question for them was, whether the wound was given by the prisoner 
while smarting under a prorooation so recent and so strong, that he might not 
be considered at the moment the master of his own understanding ; or whether 
there had been time for.^ the blood to cool and for reason to resume its seat 
before the wound was given. That in determining this question, the most 
favourable circumstance for the prisoner was the shortness of time between the 
original quarrel and the stabbing ; but, on the other hand, the weapon was not 
at hand when the quarrel took place, but was sought for from the distance. It 
would be for them to say whether the prisoner had shown thought, contrivance, 
and design in the mode of possessing himself of the weapon, and again replacing 
it immedidi^y after the blow was struck ; for the exercise of contrivance and 
design denoted rather the presence of judgment and reason, than of violent and 
ungovernable passion.’* (1 lluss- 727 ) The prisoner was found guilty of 
murder. (R. v. Yasin Sheikh. See 4 B.L.R. A. Cr. 6, S.C. 12 Suth. Cr. 68.) 

The provocation here contemplated should be sufficient to deprive 
the offender of bis self-control, in determining which the condition 
of mind of the offender at the time of^the provocation may be tak^n 
into account. (Mad. H.O. Pro. 22nd Jan. 1880: S.C. Weir. Sup. 5.) 

As to mistake, accideiit, legal justification, and self-defence, see 
ante pp. 48, 68, 63, 84. 

Exception 2. — Culpable homicide is not murder if 
the offender, in the exercise in good faith of the right 
of private defence of person or property, exceeds the 
power given to him by law, and causes the death of 
the person against whom he is exercising such right 
of defence, without premeditation, and without any 
intention of doing more harm than is necessary for 
the purpose of such defence. 

Illustration, 

Z attempts to horse- whip A, not in such a maismer as to cause griev* 
cus hurt to A. A draws out a pistol, Z persist}^ ^ the assault. A 
believing in good faith that he can by no other ineand^prevent himself 
from being horse-whipped, shoots Z dead. A has not committed 
murder, but only culpable homicide. 

Commentary. 

Mere words threatening future injury to the person do not consti- 
tute such an occasion of self-defence as to bring one who Thereupon 
kills another under the protection of this section. (E. v. Gobardhan, 
4 B.L.E. Appx. 101. S.O. 13 Suth. Cr. 66.) 

Exception S .- — Culpable homicide is not murder, 
if the offender, being a public servant, or aiding a 
public servant acting for the advanceipent of^.pubiio 
justiBe, exceeds the powers given to h|m by law and 
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causes deafcli by doing an act tvhich he, in good faith, 
believes to be lawful and noliessary for the due dis- 
charge of his duty as such, public servant, and with- 
out ill-wiU towards the person whose death is caused. 


Commentary. 

See R. V, Amau, 5 N.W.P. 130, ante p. 95, end of Chapter IV. 

Exception 4. — Culpable homicide* is not mur^der 
if it is committed without premeditation in a sudden 
fight in the heat of passion upon a sudden qua 
and without the offender having taken undue ad 

tage, or acted in a cruel or unusual manner. 

• 

Explanation . — It is* immaterial in such cases w 
party offers the provocation or commits the 
assault. ' 

Commentary. 

TRiis exception has been held to apply to the case of an unpre- 
meditated assault in the heatf of passion, upon a sudden quarrel, end- 
ing in an affray wherein death was caused. (R. v. Zalim, 1 Suth, Or. 
33.) To bring a case within tbis exception, all the facts/ mentioned 
therein must be found in favour of the accused. (R. if. Akal, 3 Suth. 
Or. 18.) . J 

. . . / 

Exception 5. — Culpable homicide is murder 
when the person whoso death is caused^being above 
the age of eighteen jmars, suffers death or takes the 
rist of death with his own consent. 



Illustration. ^ i 

A, by ijjstigation, voluntarily causes Z, a p^son under eighteen 
years of age, to commit suicide. Here, on li^count of Z*s youth, he 
was incapable of giving consent to his own death ; A has, therefore, 
abetted murder. 

Commentary. 

This exception has been held not to apply to a case where two 
parties deliberately entered into an unlawful fight, each being pre- 
pared to cause the death of the other, and aware that his own death 
might follow, but determined to do his best in self-defence. The 
death occurred in a contest between two parties of profe6sionid> 
lattials in Bengal, who engaged in the fight in the course of an 
agrari^jfti dispute. The Sessions Judge held that the case was cul- 
pable homicide i|nder the 5th exception. This view was over-ruled 
by the High Court. Ainslie, J. said, 


. 34 
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‘‘ If this view be correct, the 4th exception would be superfluous. If culpable 
homicide in a premeditated fight with deadly Weapons is not murder, a fortiori 
unpremeditated culpable homicide Jp a sudden fight iu the heat of passion upon 
a sudden quarrel is not murder. It seems to me that the 4th exception 
clearly indicates that culpable homicide in a fight is murder unless the tight ia 
unpremeditated, and is such as ia therein described, sudden, in the boat of 
passion, and upon a sudden quarrel. A fight is nob per .<5^ a palliating circum- 
stance ; only an unpremeditated fight can be such. Where persons engage in a 
fight under circumstances which warrant the inference that culpable homicid6 is 
premeditated, they are responsible for the consequences to their fulU extent. 
I do not think the 5th exception has any application to such a case. I under- 
stand that exception to apply to cases when a man consents to submit to the 
doing of some pa.rticularhct, either knoAving that it will certainly cause death, 
or that death will be likely to be the result ; Imt it does not refer to the running 
of a risk of death from something which a man intends to avert if he possibly 
can do so, even by causing the death of the person from whom the danger is to 
bo ahticipated.” 

• 

Broughton, J. was of tl»e same opinion, and instanced a suttee as a 
case corning within the 5th exception. (Empress v. RoViiinuddin, 
5 Ca^l. 31.) 

Itlms been held, that where death supervenes upon emascnlation, 
vohirttarily submitted to by an adult, the operator is not guilty of 
murder, but only of culpable homicide. (II. v. Babooluii Hijrah, 
5 Sutbi Cr. 7 ; S.O. 1 Wym. Cr. 12.) ^ 


In one very curious case, the accused, who professed to be si^ike- 
ebarmers, induced the deceased to suffer themselves to be bitten by 
a poisonous snake, the fangs of which had been but imperfectly 
extracted, under the belief that they ^oiild be protected from harm. 
The Judges (Norman and Jackson) doubted whether the accused 
bad not committed murder. But, on the supposition that the 
prisoners believed, though erroneously, that they had the power of 
restoring to health persons who might be bitten, they were held to 
have acted in the belief that the deceased was ruled “ with a full 
knowledge of the fact in the belief of the existence of power which 
the prisoners asserted and believed themselves to possess/’ and tha»j 
their offence fell, therefore, under this excepj;ion. (R. v. Poonai 

Fattemah, 3 B.L.R. A,Cr. 25; B.C. 12 Suth. Or. 8.) 

■ % 

As to consent, gee anie s. 90, p. 77. / ^ 

301 . If a person, by doing anything wbich be 

Culpable homi- intends or knows to be likely to cause 
death, commits culpable bomicide, bv 
person other than causiug the death of any person yrhose 
d^tr"wa8"''in! death he neither intends, nor i^ows 
tended. himsolf to be likely, to cause, the cul- 

pable homicide committed by the offender is of the 
description of which it would have been, if he had 
C,aused the death of the person whose dea^i he 
inten^d or knevr himself to be likely t(| cause. 
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Commentajry. 

Accordingly ; where a prisoner, intending to kill thehnsband of a 
woman, with whom he was carrying on an adulterous intrigue, way- 
laid him in the dusk, but by mistake killed a third party who came 
along the road, he was convicted of murder and bung. (Government 
V, Govinda^ 3 M. Dig. 125, § 160.) , 

By the common law of England it was necessary that death should 
follow witliin a year and a day after the stroke, or other cause of it, 
(1 Hale, 428.) This rule is not retained in the present Code. As a 
matter of evidence, however, it would possibly* be acted on, as it is 
hardly fair to say that an injury has caused death when the death 
does not supervene for upwards of a year. Tliis is ample time in all 
ordinary cases, and the result of a different rale would be, that a 
party who bad inflicted upon another an injury which permanently 
weakened his health, might be indicted for murder if the injured 

man died ten years afterwards. 

* 

Lord Hale lays it down a rule, never to convict any person of 
murder, or manslaughter, unless the fact is proved bo be done^ or 
at least the body found dead; and he Tnentions a case in which a man 
was executed for the murder of another, wlio afterwards returned 
frf^m sea. (2 Hale, 290.) And, accordingly, where a woman was 
indicted for the murder of her liastard cliild, and it appeared than 
she (iiad been seen with the cliild at 6 and arrived at another 
place without it about 8 p.M.^and the body of a child was found in 
the river, near which she nmst have passed, but it could not be 
identified as her child, and the^ividence was rather the other way, it 
was held that sho was entitled to an acquittal; the evidence rendered 
it probable that the child /ound was not hers, and with respect to that 
which really was her child, the prisoner could nob by law be called 
upon, either to account for it, or to say where it really was, unless 
there was evidence to show that it was actually dead. (1 Russ. 771.) 

• On the other hand, convictions have been sustained, though the 
body was not found, where there was very strong direct evidence to 
the murder; or whei*h the evidence, though it fell short of actual 
identification of the bo,dy, led almost conclusively to the belief that 
something £ound?Vas the body. 

“ Thus ; ^here tho prisoner, a mariner, was indicted for the murder of his 
captain at sea, and a witness stated that the prisoner had proposed to kill the 
captain, and that the witness, being afterwards alarmed in the night by^ a violent 
noise, went upon deck and there observed the prisoner take the captain up and 
throw him overboard into the sea, and that he was not seen or heard of after- 
wards, and that near the place on the deck where'the captain was seen a billet 
of wood was found, and that the deck and part of the prisoner’s dress were 
stained with blood ; the Court, though they admitted the general rule of law, 
left it to the Jury to say, upon the evidence, whether the deceased was uojb killed 
before his bocly was cast into the sea; and the Jury being of that opinion the 
prisoner was convicted, and (the conviction being unanimously approved of by 
the Judges) was afterwards executed.” (1. Russ. 770.) 

302 . Whoever commits murder shall be pun- 
Pun4m<mt for, ishcd with death, or transportpion for 
murder. ^ life, and shall also be liable tb fine. 
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Cammentary. 

It is hardly necessary to observe that no Statute of Limitation» 
exist in criminal law. But* where prisoners were convicted of 
murders, committed 19 and 13 years ago, the Court remitted tlie 
extreme penalty of the law, considering that it was not called for as 
a public example. (Mad. P.U. 196 of 1851 ; 226 of 1852.) 

As to finding a verdict of manalanghter, or of any minor offence, 
where the facts charged as murder do not make out that offence, 
see Or. P.C., s. 457 and Act X of 1875, s. 22. (H.C. Crim. Pro.) 

A person who unintentionally commits murder in a dacoity may 
be punished under s. 396, but he cannot be separa-tely convicted of 
murder under s. 302, and of dacoity under s. 396. (R. v. Kughoo, 

Suth. S.C. Cr. 30.) 

, .. 303. Whoever, bein? under sen- 

murder by a life* tenceoi transportation lor life, commits 
convict. murder, shall b® punished with death. 

304. Whoever commits culpable homicide not 

„ . , , amounting to murder shall be pun- 

culpable homicide 18116(1 witJi transportation tor lite; or 
imprisonment of either description for 
a term which may extend to ten years, 
and shall also be liable to fine, if the act by which 
the death is caused is don'e with the intention of 
causing death, or of causing such bodily injury as is 
likely to cause death ; or with imprisonment of either 
description foUa term which may extend to ten years. 
Or with fine, or with both, if the act is done with the 
knowledge that it is likely to cause d.eath, but without 
any intention to cause death, or to cause such bodily 
injury as is likely to cause death. 

304A. Whoever causes the death of any* person, 

Causing death by doing any rash or negligent act not 
hj negligence. amo^untiug to culpable homicide, shall 
be punished with imprisonment of either description 
for a term which may extend to two years, dr with 
fine, or with both. . (Act XXVII of 1870, s. 12.) 

Commentary. 

See Act XXVII of 1870, e. 13, ante p. 118. 

This section is intended to cover cases different from those provided 
for by the sections as to culpable homicide or hurt.fand moretiggra- ■ 
vated thau those already provided for by ss. 336 . 3 ^. To make out 
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tho offences of causing hurt, or grievous hurt (ss. 321, 322), it is 
necessary to shoTv that the accused had the intention of causing, or 
the knowledge that his act was likely \o cause, the particular injury 
which actually followed. A similar knowledge, or intention, is 
required to constitute the offence of culpable homicide, whether 
amounting to murder or not. Sections 336-338 apply to cases where 
no such knowledge or intention can be affirmed, but where there is 
an amount of rashness or negligence which causes danger to life or 
safety, though unattended with actual results, or only producing 
hurt or grievous hurt. The section now under consideration applies 
to the same class of acts, resulting in actual death. 

It is important that prosecutors should not charge, and that 
Judges and Juries should not convict under this section, where the 
offence is really the totally different one of culpable homicide. This 
was pointed out in a re(*>en't case before the High Court of Madras. 
(R. V. Kidainarti ; 7 Mad. H.C. 119.) The Judges said, 

“ In this case the pviscSher killed his own mother by beating and kicking her. 
Tho Sessions Judge finds that tho death resulted from a brutal beating and 
kicking, but he acquits of culpable homicide, because the violence was not such 
as the prisoner must have known to be likely to cause ^ death. This is, it is 
manifest, no ground for acquitting of culpable homicide not amounting to 
muifVr ; 'vvith such knowledge tho act would bo murder. (F.C., s. 300, cl. 2.) 
The question for the Judge was, whether the act was done with the knowledge of 
causing bodily injury which was likely to cause death. The Judge finds the 
brutalfiDeating and kicking and di'agging by the hair of the head of an old 
woman of 60 by a pOAvorful man, who so acted without the smallest provoca- 
tion. The causal connection between the brutal assault and the death is found 
to be undoubted, but the Sessions J udge has convicted tho prisoner under tho 
new section of causing death by a rash ifet. This section is, in our opinion, wholly 
inapplicable to tho facts of this case. Culpable rashness is acting with the 
consciousness that the mischievous and illegal consequences may folloAv, but 
Avith the hope that they may not, and often with the belief that the actor has 
taken sufficient precautions to prevent their happening. The imputability 
arises from acting despite the consciousness.^ Culpable* negligence is acting 
without the consciousness that tho illegal or mischievous effect will follow, but 
in _ circumstances which show that the actor has not exercised the cautiou 
incumbent upon him, and that if he had he would have had tho consciousness. 
The imputability arises fiiom tho neglect of the civil duty of circumspection. 
It is manifest that personal injury, consciously and intentionally caused, cannot 
fall within either of the^o categories, Avhich are wholly inapplicable to the case 
of an act, or series o^^cts, themselves intended, Avhich are the direct producers 
of death. To sayrthat because, in tho opinion of the operator, the sufferer could 
have borne a.littlo more without death folloAviug, the act amounts merely to 
rashness because he has carried the experiment too far, results from an obvious 
and dangerous misconception. As this is neither a case of rashness nor of 
negligence, it becomes unnecessary to consider whether in any case a conviction 
under this section can properly follow, where th«^ rashness, or negligence, 
amounts to culpable homicide. It is clear, hoAvever, that if the words * not 
amounting to culpable homicide* are part of the definitJbu, the offence defined 
by this section consists of tho rash or negligent act not falling under that cate- 
gory, ai much as of its fulfilling the positive requirement of being the cause of 
dekth. {Acc, R. V. Mt. Pemkoer, 6 N.W.P. 38 ; R. Man, ib. 235 ; R, v. 
Acharjys, I Mad., 224 ; Empress v. Katabdi, 4 Cal. 764.) 

On tbe other band neither this section, nor those as to culpable 
homicide, apply to cases where the death has arisen, not from the 
negligeirt or rash mode of doing the act, but from some result 
supervening uponithe act, which could not have been anticipated. 
For iustance; wb|re the accused gave the deceased a pa{^, trhioh 
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caused him to fall, and in th^ fall, he broke his toe, and subsequently 
died of tetanus ; it was held no offence but that of criminal force 
had been committed. (R. v. Acharjys, 1 Mad. 224) 

The same ruling was given in one of those cases, so numerous in 
India, where blows which would otherwise have caused no danger 
to life resulted fatally, in consequence of the deceased having an 
enlarged spleen. The Judge had directed the jury, “ If you do 
not think that the act amounted to culpable homicide, but that the 
circumstances of this district in respect of the prevalence of disease 
of the spleen are such as to render any beating on the trunk of the 
body an act of criminal rashness, you will be justified in couvicbiug 
the accused under s. 304A.’* The High Court remarked upon this 
ruling — 

“ It appears to us that the Judge has not put the matter before the jury with , 
sufficient precision. The mere circnmstanco of the prevalence of the disease of 
spleen in the district in which the deceased resided is nob sullicient to warrant a 
conviction under this section. The jury should further* have been told that they 
must be satisfied that the accused was awaro*of the prevalence in the district of 
such diseases, and also aware of the risk to life involved in the striking on the 
trunk of the body of a person who might be suffering from disease of the spleen. 
(Empress v. Safatulla, 4 Cal. 815.) 

In a recent case, where a person, annoyed at the laziness fA his 
punkah-puller, who, unbeknown to him was sufl'ering from a 
diseased spleen, struck him once or twice on his body blows wWch he 
had no intention should, but which did result in death — he was held 
to have been rightly convicted of voluntarily causing hurt, under 
s. 323, p. 280. (Empress v. Fof, 2 All. 522.) 

Oil the same ground, death caused by an injury voluntarily 
inflicted in an excessive exercise of the right of self-defence, should 
be charged as culpable homicide, and not as a rash or negligent act 
under s. 304A. (Ejection 300, Exception 2, ante p. 264 ; R. v. Fukeera 
Chamar, 6 Suth, Cr. 50 ; S.O, 2 Wym. Cr. 40.) 

«■ 

Many of the cases of unskilful medical treatment which in England 
are dealt with as manslaughter would be nrcfoerly punishable under 
ss. 304A and 336-338. ‘ ^ 

For instance ; where the prisoner, who was a pufcjican and agent 
for the sale of Morison’s pills, was indicted for mfi-nslaughter, 
by administering a large quantity of those pills to the deceased, 
several medical men gave it as their opinion that medicine of the 
violent character of which the pills were composed, could not be 
administered to a pe/son in the state in which the deceased was 
without accelerating his death. Lord Lyndhurst^ C.B. said, 

“I agree that in these cases there is no difference between a licensed 
physician or surgeon, and a person acting as physician or surgeon witbovt a 
license. In either case, it a party, having a competent degree of skill and 
knowledge, makes an accidental mistake in his treatment of a patient, through 
which mistake death ensues, he is not thereby guilty of manslaughter ; but If, 
where proper medical atisistanco cau be had, a person totally ignorant of the 
science of medicine taxes on himself to administer violent aud^ dangerous 
TOmedy to one labouring ^der disease, and death ensues in ccmsequ&ce of that 
^^^oi^emedy having been so administered, h© ip gulty of inanBWght« 
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Under the Penal Code, also, there womld be no difference between 
a regular and an irregular practitioner, unless so far as a knowledge 
of consequence might be implied in the^ne case which would not be 
implied in the other. A rash, or negligent, act which was not known 
to be likely to endanger human life, would be punishable under 
s. 325 if it actually caused dangerous hurt, or under s. 304A if life 
was lost by it. But if a person who had no medical knowledge were 
to give chloroform, for instance, to relieve pain, in a case in which 
a physician would know that death would be the result, this might 
be a rash act under s. 304 A, but would certainly nob be culpable 
homicide, or voluntarily causing grievous hurt. Moreover, the same 
act might be rash under one set of circumstances, and innocent 
under a different set. The most ignorant person might with pro- 
priety attempt a surgical operation when all professional aid was 
unattainable, though such an attempt would he highly criminal if a 
surgeon was within reach. 

The negligence whic^ causes death must, as I have already shown, 
{ante p. 229), be the personal •neglect, or default, of the defendant 
himself. But where an engineer left an engine in charge of a boy, 
who told him he could not manage it, and, in consequence of its 
mismanagement a loss of life took place, this was held to be man- 
slaughter j for it was ah act of personal misconduct on the part of 
the engineer. (R. v, Lowe, 3 ( 3 . & K. 123.) Such an act would 
now be' punishable under s. 304A, and would be culpable homicide 
if the death was a probable result of the mismanagement of the 
machine. 

305 - If any person under eighteen years of age, 

Abetment of msane prson, any delirious per- 

suioide of child or son, any idiot, or any person in a 
insane person. gtato of iutoxicatiou, commits suicide, 

whoever abets the commission of such suicide shaU 
be ’punished with death or transportation for life, 
or imprisonment for a term not exceeding ten years, 
and shall also he liable to fine. 

306 . If 'any person commits suicide, whoever 
abets the commission of such suicide 
shall be punished with imprisonment 
of either description i*or a term which 
may extend to ten years, and shall also loe liable to fine. 

Commentary. 

In a case of Suttee, some of the prisoners actually set fire to the 
pile, while one did not co-operate in causing the death of the widow, 
but took an active part iu causing her to return to the pile, when 
she had left it, after being partially burnt. The Bengal High GouH 
held that ibhe form^ prisoners were guilty of culpable homioide, b^t 
the latter only of alfetment of suicide. They said, 
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** Abetment of suicide is confined to the case of persons, who aid and abet the 
commission of suicide by the hand of the person himself who commits the 
suicide. When another person ,*at the request of, or with the consent of, the 
suicide has killed that person, he is guilty of homicide by consent which is one 
of the forms of culpable homicide.** (1 R. J. & P. 174.) 

307 . Whoever does any act with such intention, 
or knowledge, and under such circum- 
stancos that if he by that act caused 
•death he would be guilty of murder, 
shall be punished with imprisonment of either de- 
scription for a term which may extend to ten years, 
and shall also be liable to fine ; and if hurt is caused 
to any person by such act, the offender shall bo 
liable either to transportation for life, or to such 
punishment as is hereinbefore mentioned. 

“ When any person offending under this section 
Attempts by Under sentence of transportation* for 
life-convicts. fife, he may, if hurt is caused, be pun- 
ished with death.” (Act 5.^ VII of 1870, s. fl.) 

Illustrations, 

• 

(a) A shoots at Z with intent to kill him, under such circum- 
stances that, if death ensued, A would ‘be guilty of murder. A is 
liable to punishment under this section. 

{h) A, with the intention of causing the death of a child of tender 
years, exposes it in a desert place. A has committed the offence 
defined by this section, though the death of the child does not en!lue. 

(c) A, intending to murder Z, buys a gdn and loads it. A has 

not yet committed the offence. A fires the gfiin at Z. He has com- 
mitted the offence defined in the section; and >f by such firing he 
wounds Z, he is liable to the punishment provided b} the latter part 
of this section. • 

A 

(d) A, intending to murder Z by poison, purchases poison and 
mixes the same with food which remains in A's keeping ; A has not 
yet committed the offence defined in this section. A places the food 
on Z*8 table, or delivers it to Z's servants to place it on Z’s table. A 
has committed the offence defined in this section. 

Commentary. 

To constitute an offence under this, or the following, section, the 
prisoner must be convicted of everything which would make up the 
crime of murder, or of culpable homicide not amounting.to murder 
except the death itself. There must be an act done which could 
cause death, and it must have been done with tiie intentiJn that it 
should cause death, or with the knowledge that i| would necessarily, 
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naturally, or probably cause death. Hence, where the prisoner pre- 
sented a rifle at his officer, but it was struck up before he had drawn 
the trigger, and the rifle was found to 4^6 loaded but not capped, it 
was held by the Bombay High Court that he could not be convicted 
under s. 307, although when the act was done, the prisoner believed 
the gun was capped. Couch, O.J. said, 

“ It appears to me, looking at the terms of this section, as well as at the 
illustrations to it, that it is necessary, in order to constitute an offence under it, 
that there must be an act done under such circumstances that death might bo 
caused if the act took effect. The act must be capable of, causing death in the 
natural and ordinary course of things ; and if the act complained of is not of 
that description, a prisoner cannot be convicted of an attempt to murder under 
this sec^loa.’* 

“ The illustrations given bear out this view. One is that of a man firing a 
loaded gun ; and, another, is that of a man placing food mixed with poison on 
another's table. Both these acts are capable of causing death ; but in the pre- 
sent case, although the act was done with the intention of causing death, and 
was likely in the belief of •the prisoner to cause death, yet in point of fact it 
could not have caused death, and itt therefore, does not come within that sec- 
tion.” (R. V. Cassidy, 4 Bom. H.C. Cr. 17.) 


The judgment of the Court seems to have proceeded entirely on 
the pfround that the rifle was uncapped. But it seems to me the 
decision should have been just the same, even though the gun had 
been capped, provided the prisoner had not tried to pull the trigger. 
The act which is indictable ut^der ss. 307 or 308 must be the act 
which would have caused the death, had death ensued. But the 
mere presenting of the gun could never have caused death, any more 
than the loading of it, unless it was discharged. 


On the other hand, in this very same case it was held that the 
prisoner was properly convicted of an attempt to commit murder under 
8. 511. Since “the presenting of the gun, under the circumstances, 
was an act of such an approximate nature as to bring the prisoner 
wiiliin the words of s. Oil.” (Ibid., p. 23.) The difference between 
the two cases is, that under ss. 307 or 308 the prisoner musD have 
done the final act, wbichVould have caused death. Under s. 511, in 
is sufiicienti if h6 has done au act towards the death. 


308' Wlioever does any act with such intention, 
* or knowledge, and under such circum- 
mit culpable homi- stancGS that, II liG Dj that act caiised 
death, he would be gfuilty of culpable 
homicide not amounting to murder, shall be punished 
with imprisonment of either description for a term 
which may extend to three years; or with fine, or 
tvith both ; and if hurt is caused to- any person by 
such act, shall be punished with imprisonment of 
either description for a term which may extend to 
seven years, oi| with fine, or with both. 

■35 
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« Illustraiion, 


A, on grave and sudden j^ovocation, fires a pisfeol at Z, under such 
circumstances that, if he thereby caused death, be would be guilty of 
culpable homicide not amounting to murder. A has committed the 
offence defined in this section. 


309 . Whoever attempts to commit suicide, and 
does any act towards the commission 
commit B^cide such offeiice, shall be punished with 

simple imprisonment for a term which 
may extend to one year, and ' s h a ll ftlao bo . 

See poflf,' note to s. 511. 


310 - Whoever at any time, after the passing of 
this Act, shall havo been habitually 
associated with any other or others 
for the purpose of committing robbery or child steal- 
ing by means of, or accompanied with, murder, is a 
Thug. 


311 . 

Punishment. 


Whoever is a Thijg shall be punishetl with 
transportation for life, and shall also 
be liable to- fine. 


As to the jurisdiction over Thugs, see Cr. P.C., s. 68. 


OF THE CAUSING OF MISCARRIAGE, OF INJURIES TO UNBORN 
CHILDREN, OF THE EXPOSURE OP INFANTS, AND OP THE 
CONCEALMENT OF BIRTHS. 

312 . Whoever voluntarily causes a woman with 
child to miscarry shall^if such miscar- 
^ausmg misoar. j-jage be uot caused in good faith for 
the purpose of saving the life of the 
woman, be punished with imprisonment of either 
description for ‘a term which may extend to three 
years, or with* fine, or with both ; and, if the woman 
be quick with child, shall be punished with imprison- 
ment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Explanationr—A woman who causes herself to 
miscarry is within the meaning of tl^s section. 
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Commentary^ 

In a case where the child was full grown, the Court (Olover & 
JJ.,) declining, to convict of miscarriage, convicted under 
88. 312 & 511 of an attempt to commit that offence. (R. v. Arunja, 
19 Suth. Or. 32.) 


313 . Whoever commits the offence defined in the 
last preceding section without the con- 
sent of the woman, whether the woman 
is quick with child or not, shall be pun- 
ished with transportation for life, or with imprison- 
ment of either description for a term which may 
’extend to tgn years, and shall also be liable to fine. 


Causing miscar* 
riage without wo- 
man’s consent. 


314 . Whoever, with intent to cause the miscar- 
riage of st woman with child, does any 
act which causes the death of such 
woman, shall be punished with impri- 
sonment of either description for a 
term ,which may extend to ten years, and shall also 
be liable to fine ; and if th^ act is done 
without the consent of the woman, 
shall be punished either with trans- 
portation for life, or* with the punishment above- 
mentioned. 


Death caused by 
an act done with 
intent to cause 
misca|riage. 


. If act done with- 
out woman’s con- 
sent. 


Explanation . — It is not essential to this offence 
that the offender should know that the act is likely 
to cause death. 


« Commentary. 

In an Englisti case a man was indicted for murder of a woman. 
It appeared^ that she, being pregnant, requested him to procure 
her an abortion, and that he, in consequence, procured for her a 
poisonous drug. He knew the purpose for which she wanted it, 
and gave it to her for that purpose ; but bo was unwilling that she 
fibould use it, and he was not present when it was taken. The woman 
died from ihe effects of the poison. The Court held that the convic- 
tion could not be sustained, saying that it would be consistent with 
the. facts of the case that he hoped and expected that she ‘would 
change her mind, and would not use the drug.” (R. v Fretwell, 
L. & 0. 161 ; 8.0. 31 L.J.M.C. U5.) 

Under similar circumstances I conceive that no charge would be 
maintainable under s. 314, or under ss. 312, 313, or 315. But the 
prisoner* would be| guilty of abetting her to commit the off ei ice 
specified in s. 312, f See s. lO?^ clause third, explanation 2. | 
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315. Whoever, before the birth of any child, does 

any act with the intention of thereby 

Act done with preventing that child from being born , 

intcTifc to prevent ^ o ^ 

a cliild.being born allVe, OT CaUSlBg it tO 016 after itS 

birth, and does by such act prevent 
that child from being bom alive, or 
causes it to die after its birth, shall, if such act be 
not caused in 'good faith for the purpose of saving 
the life of the mother, be punished with imprison- 
ment of either description for a term which may ^ 
extend to ten years, or with fine, or with both. 

Commentary. ^ 

Under English law, if a child is bdrn alive, bnt dies by reason of 
the potion or bruises which it received in the womb from a person 
who adminivStered the potion, or inflicted the bruises for the purpose 
of procuring a miscarriage, it would be murder, unless the act of 
procuring a miscarriage was, under the circumstances of the ‘case, 
lawful. (Arch. 517.) 

316. Whoever does any, act under such circum- 

stances that, if he thereby caused 

CauBing doatb ^eatli, he tvVjuld be guilty of culpable 
child by an act homicide, aud does by such act cause 
homciL!"^ the death of a quick unborn child, shall 
• be puuisbed with imprisonment of 
either description for a term which may extend^ to 
ten years, and shall also be liable to fine. 

lllmtration, « 

A, knowing that he is likely to cause the death of a pregnant 
woman, does an act which, if it caused the death' of the woman, 
would amount to culpable homicide. The woman is injured, but does 
not die, but the death of an unborn quick child with whicb she is 
pregnant is thereby caused. A is guilty of the offence defined in 
this section. • 

See note to s. 307, ante p. 272. 

317. Whoever, being the father or mother of a 

Exposure aud ‘^tiid uuder the age of twelve years, 

pbaudonmenfc of a or having the care of such child, shall 
expose or leave such child in any place 
y^kh the intention of whoUy abjindon- 
ing such chM, shaU betpimishod mthi 
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imprisonment of either description for a term which 
may extend to seven years, oi;with fine, or with both. 

Explanation . — This section is not intended to pre- 
vent the trial of the offender for murder or culpable 
homicide as the case may be, if the child die in con- 
sequence of the exposure. 

Commentary. ' . • 

Ip the event of the child’s death, the offender ought to be prose- 
cuted for murder, or culpable homicide, and not under the section. 
(Empress, v. Banni, 2 All. 349.) 

In B. V. Beejoo, 1st Mad. Sess. 1869, the following facts arose. A, 
the mother of a newly-born child, being herself too ill to move, sent 
B to expose it. It was held*by Scotland^ C.J., that A could not be 
convicted under this section, as she had not actually exposed the 
child ; nor B, as she was not the mother. Also, that neither A nor 
B could be indicted for abetting the other, since as neither could 
ha^e cjommitted the offence there could be no abetment by the other. 
Of course, a person who has the custody of a child merely for the 
purpose of exposing it, cannot be indicted as a person “ having the 
care such child.” ^ 

Where the mother of a child packed it up carefully in a hamper, 
and sent it off by train to the' address of its father, where it was 
delivered alive, it was* held that this came within the words of the 
English Statute, which iftakes it penal to “ abandon or* expose any 
child under the age of two years, whereby the life of such child shall 
be endangered.” (R. v, Ealkingham, L.R. 1. CO. 222.) And, so, 
where a mother who was living apart from her husband left the child 

bis door, and he refused to take it in, saying “ it must bide there 
for what he know and then the mother ought to be taken up for the 
murder of it ho wfJs convicted under the same Statute. (R. 
White, L.R. 1, C.C. 311.) 

Where a npw bom child died after but not, except remotely, on 
account ofdits exposure, its mother was acquitted of murder ; Qlover, 
J., holding that death from exposure means death from cold, or some 
other result of exposure. (R. v, Khodabux, 10 Suth, Cr. 62.) 

318 . Whoever, by secretly buTying or otherwise 

„ 7 , . disposing of the dead body of a child, 

birth by Mcrat Whether such chud die before or after 
^B|OBai of dead buying its birth,* intentionally con- 
ceals, or endeavours to conceal, the 
birth of such child, shall be punished with iniprison- 
mentj, of either description for a term which iaay 
extend to tw*l) years, or with fine, or with boih. 
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Commentary. 

Where a woman pufc the dead body of her child over the wall of a 
yard into a field through wnich there was no thoroughfare, and 
where the body was not likely to be found by any persona resorting 
to the field in their ordinary occupation, this was held to come within 
the terms of the English Statute which requires that the conceal- 
ment should be by a “secret disposition of the body.” (R. v. Brown, 
L.B. 1, C.O. 244.) 

It is necessary for a conviction under this section that the child 
should have arrived at such maturity that it might have been born 
alive. (Mad. H.C. Pro. 21st July 1868 ; S.C. Weir, 78 ; 4 Mad. H.C. 
Appx, Ixiii, S.C. Weir, 78.) 

OF HURT. 


319 . 

Hurt. 


Whoever causes bodily pain, disease, or 
infirmity to any. person is said to cause 
hurt. 


„ . , , 320 . The following kinds of hurts 

Gnevonshurt. wwv . j “te • 

only are designated as grievous: ■ — 
First. — Emasculation. « 

Secondly . — Permanent privation of the sight of 
either eye. • 

Thirdly . — Permanent privaticn of the hearing of 
either ear. 


Fourthly ,- — Privation of any member or joint. 

Destruction, or permanent impairing, of 
the powers of any member or joint.. 

Sixthly . — Permanent disfiguration o'? the head or 
face. , ' . 


Seventhly . — Fracture or dislocation of a bene or 
tooth. . 

Eighthly. — Aaj hurt which endangers life, or 
which causes the sufferer to be, during the space of 
twenty days, in severe bodily pain, or unable to fol- 
low his ordkiary pursuits. 

Commentary. 

. * “w® was 80 mooh injared that ho had^ go to Hospital, 

Dot lest it pwfeotly oi^d On the twentieth day aftfc the fanrt, it was 
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held that this day would count as one of bbe twenty days during 
which he had been ilnable to follow his ordinary pursuits. (R, v, 
Shaik Bahadur, ScoUandf G.J., 2nd Madras Sessions, 1662.) 

321. Whoever does any act with the intention 
of thereby causing hurt to any person, 
oaMfngTurt knowledge that he is likely 

thereby to cause hurt to any person, 
and does thereby cause hurt to any, person, is said 
“ voluntarily to cause hurt.” 


322. Whoever voluntarily causes hiirt, if the 

Voluntarily which he intends to cause, or 

causing grievous knows himself to be likely to cause, is 
grievous, hurt, and if the hurt which 
he causes is grievous hurt, is said “ voluntarily to 
cause grievous hurt.” 


TJxplanation . — A person is not said voluntarily to 
cau^g grievous hurt except when he both causes 
grievous hurt, and intends, or knows himself to be 
likely, to cause grievous hurt. But he is said volun- 
tarily to cause grievous hurt if, intending or know- 
ing himself to be likely to cause grievous hurt of one 
kind,he actually causes grievous hurt of another kind. 


Illustration, 

\ intending, or knowing himself to be likely, permanently to 
disfigure Z’s face, gives Z a blow which does nob permanently 
disfigure Z’s face, bun which jca-w Res Z to suffer severe bodily pain 
for the space of twenty days. A has voluntarily caused grievous 
hurt. , 

’ Commentary. 

I have already frequently drawn attention to the maxim, that a 
man is sfl^sumed to m tend the natural consequences of his acts. 
(See ante pp. 107, 193, 252, 259.) 

The wOTd “voluntarily” is defined by s. 39, ante p. 26. It Will be 
observed that the only thing which has to be considered under that 
definition is the state of the prisoner’s mind at the moment the a<^ 
is committed. If he then intended, or knew that he was likely^ td 
cause grievous hurt, the suddenness of the inttution 
immaterial. A voluntary act is not to be confounded with i 
meditated act. In a case where a prisoner was indicted for % c<d3dfmd^ 
assault, tand also for maliciously inflicting grievous bodily 
jury found that b() was guilty of an aggravated assault, 
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premeditation, and that it was done under the influence of passion.” 
The Court held that wa s a sufficient verdict of guilty upon the 
more serious charge. 


** We think this assault was i3 
though committed without premedital! 
(K. Sparrow, Bell 298 ; S.G. 30 


in the understanding of the law, 
•blunder the influence of passion.’* 


Where an act, which would be culpaa|||B||micide were death to 
ensue, only causes grievous hurt, the offenwl|||yi always be punish- 
able under this section. Because, in order to ii^l|j|i^nder s. 299 the 
criminal must have known that he was likely to caulodeath, and any 
injury which is likely to cause death is grievous hurt 320, cl. 8); 
therefore, he must not only have caused grievous hurt^ "l^ll^nowu 
that he was likely to cause it. But the converse does ni^nollow ; 
and if a person intending to cause grievous hurt actually causes 
death, it is not necessary that he should be guilty of culpable homi- 
cide, because many species of grievous hurt are not likely to cause 
death. If, therefore, it could be shown that the offender intended 
merely to break a finger and did break it, but an attack of heart 
disease was brought on, of which the sufferer died, here the know- 
ledge necessary to constitute culpable homicide would be wanting, 
and a conviction could only be had under s. 322. 


323 . Whoever, except in the case provided for by 
Punishment for Scctiou 334, Voluntarily causes hurt, 
voluntarily eaus- shall be puuished with imprisonment 
ing hurt. either description for a term which 

may extend to one year, or with fine which may 
extend to one thousand Rupees; or with both. 


Commentary. 

See as to this section, note to s. 277, ante p. 228 and note^to 
8. 304A. 

Of course, causing hurt is not punishable w^iere it is lawful. As, 
for instance, the moderate chastisement of a child by its parent, or 
of a scholar hy its teacher. (Arch. 568.) A master is not authorized 
to beat his servant, but he may inflict moderate chastisement upon 
his apprentice, to whom he stands in the position of a parent (Act 
XIX of 1850, s. 14, Binding Apprentices) ; so, also, from the necessity 
of th^ case, the master of a merchant ship may punish his seamen. 
The law upon ibhis jfoint is laid down by Lord Stowell (The 
Aginoourt, 1 Hagg. Adra. 272) in the following words: — “It 
has hardly been £sputed, that, in a case of gross misbehaviour, 
the master of a merchant ship has a right to inflict corporal 
punishment upon the •delinquent mariner; that right must be 
supported by the law of England, which is the proper authority 
for fixing the limits within which one subject of this realm has a 
right to inflict corporal suffering upon another. Upon that ground 
1 dismiss all reference to authorities of the Foreign Maritime* law, 
and I regret that bq little upon this subject to be feund in 
our own. The statute relating to merohant eeamen is silent upon 
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it (see 17 & 18 Viet., s. 104, s. 239 et sea.) ; the only authorities 
are supplied by the decisions of the Courts of law. Acting 
upon considerations of necessity andf just discretion, and upon 
such grounds 1 think the following rules may be considered as suffi- 
ciently established. In the first place, that the punishment must bo 
applied with due moderation. It is asserted in some well considered 
books that the law gives the same authority to the captain of a 
merchant ship to chastise his mariners for misbehaviour as a master 
possesses over his apprentices; meaning, that it is inherent in him, 
upon the same grounds of necessity and sound discretion in one case 
as ill the other, not certainly to be used exactly in the way of an 
equal measure of punishment, because the apprentice is generally a 
youth of comparatively tender years, and whose acts of misbehaviour 
can hardly produce the same destructive consequences as may attend 
the negligence of the mariner — an experienced person, of confirmed 
^ strength, capable of sustaining a severer infliction than could properly 
be applied to a stripling, and whose acts, even of negligence, may draw 
after them consequences fatal jbo all the lives and all the property on 
board a vessel. It is hardly necessary to add, as a corollary, that in 
all cases which will admit of the delay proper for inquiry, duo 
inquiry should precede the act of punishment ; and, therefore, that 
the party charged should have the benefit of that rule of universal 
justree of being heard in his own defence. A punishment inflicted 
without the allowance of such benefit is in itself a gross violation of 
justice.® There are cases, undoubtedly, which neither require nor 
admit of such a deliberate procedure. Such are erases wliere the 
criminal facts expose themselves to general notoriety by the public 
manner in which they are committed, or where the necessity occurs 
of immediately opposing attempted acts of violence by a prompt 
re-action of lawful force, as in the disorders of a commencing mutiny ; 
these are cases that speak for themselves, and are of unavoidable 
dispensation. It maybe matter of priidenco, but is not matter of * 
strict obligation, iu vessels of this kind (though 1 understand it to 
be so in the ships of the East India Company), that the captain 
shiJuld communicate with other officers of the vessel ; nor do I find 
that any particular mode, or iiistruraent, of punishment has received 
a particular recognition ; that must be left to the common usage 
practised in such cases, and to the humane discretion of the person 
who has right ^f commanding its application.’* 

“The defc%ice opposed to a charge of cruelty, such as is alleged to 
have been practised, may consist in a total disapproval that any such 
cruelty was practised, or may be a justification of it by proofs of the 
misconduct that provoked it ; and that misccyiduct may be confined 
to an offence immediately preceding, or may likewise include similar 
offences a^itecedeiitly committed, and which, upoti the recurrence of 
them in the particular case, will justify the punishment as a preven- 
tive measure, to guard in future against the inconveniences that may 
reasonably be expected to attend a repetition^’ 

The law laid down in the above case was affirmed by Holloway, J. 
as forming a good justification to a charge under the Penal Code. 
(R. V, Irvine, pos^note to s. 340, p. 289.) 

See ai#to the sjummary jurisdiction of the Magistrates of the Dis* 
triot over this offeJice, Criin. P.C., s. 222. 

3t) 
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324 . Whoever, except in the case provided for 
by Section 334, voluntarily causes 
cau8ing”iiurt *by hurt by meuns of any instrument for 
^ons oTmeans'*"'' sliooting, stabbiug, Or cutting, or any 
instrument which, used as a weapon 
of offence, is likely to cause death, or by means of 
fire or any heated substance, or by means of any 
poison or any corrosive substance, or by means of 
any explosive substance, or by means of any sub- 
stance which it is deleterious to the human body to 
inhale, to swallow, or to receive into the blood, or by 
means of any animal, shall be punished with impri- 
sonment of either description for a term which may 
extend to three years, or with fine, or with both. 


Commentary. 

A substance w>iicb. if administered in small quantities h not 
deleterious, will be deleterious if administered in such a quantity as 
to be dangerous to life, and causing? hurt by so adrninisterintj it will 
be punishable under this section. (See R. v. Cramp, 5 Q.B.D. 307.) 

Firing into a crowd wdth intent to wound some one, supports an 
indictment which alleges an intent to wound the person who was 
actually injured. (U. v, Fretwell, 33 L.J.M.0. 128; S.C. L. & C. 443.) 

It is, of course, not necessary for a conviction under this section 
that the manner in which the weapon Las in fact been used should 
be likely to cause death. 

That such a misconception has actually occurred is the only reason 
why I quote authority to guard against its occurring again. (7 Mad. 
Il.C. Appx. xi, S.C. Weir, 79.) 


325 . Whoever, except in the case provided for 
Punishment for ^y Sectiou 335, Voluntarily causes 
Toinntpiiy cans- grievous hurt, shall be punished with 
mg gnevous hurt, jj^prigonment of either description for 

a term which may extend to seven years, and shall 
also be liable to fine. 


See Act XVIII of 1862, s. 14 (Cal. H.C. Crim. Pro.) 

326 . Whoever, except in the case provided for 
„ by Section 335, voluntarily causes 

causing grievous gTicvous hurt by meaus of any mstru- 
tel^p^us oTS” for shooting, stabbing, or cjutting, 

ojp any instrument which, used as a 
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weapon of offence, is likely to cause death, or by 
means of fire or any heated substance, or by means 
of any poison or any corrosive substance, or by 
means of any explosive substance, or by means of 
any substance which it is deleterious to the human 
body to inhale, to swallow, or to receive into the 
blood, or by means of any animal, shall be punished 
with transportation for life, or with* imprisonment 
of either description for a term which may. extend 
to ten years, and shall also be liable to fine. 

327. Whoever voluntarily causes hurt for the 

Voluntarily pupposc of cxtortiug from the sufferer, 

oausiug hurt to Of* from* any person interested in 

extort property ov i 

to constrain to an the sulierei", any property or valuable 
illegal act. Security, or of constraining the suf- 

ferer or any person interested in such sufferer to do 
anything which is illegal, or which may facilitate the 
commission of an offence {see s. 40, ante p. 26), shall 
be punished with imprisonment of either description 
for a term which may extend to ten years, and shall 
also be liable to fine. 

328. Whoever administers to, or .causes to be 
• h th I'^ken by, any person any poison or 

metmr’of poLon^ any sttxpefyiug, intoxicating, or un- 
* offeuct^. wholesome drug or other thing, with 
infent to cause hurt to such person, 
or .with intent to commit or facilitate the commission 
of an offehce (see s. 40, ante p. 26), or knowing it to 
be likely that he will thereby cause hurt, shall be 
punished with imprisonment of either description 
for a term which may extend to ten years, and shall ^ 
also be*liable to fine. 

Commentary. * 

A man placed in his toddy pots juice of the milk bush, knowing 
that if taken by a human being it would cause injury, and with the 
intention of detecting an unknown thief who was in the habit of 
stealing bis toddy. The toddy was drunk by some soldiers who 
purchased it from an unknown render. Held that he WM rightly 
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convicted under this section of “causing to betaken an unwholesome 
thing/’ (K. V. Dhauia, 5 Bom. H.C.C.O. 59.) 

In a case under a similar iSnglish Statute, where it appeared that 
the prisoner had administered a drug to a female with intent to 
excite her sexual passions, in order that he might have connection 
with her, the conviction was affirmed. (K. v. Wilkins, 31 L.J.M.C. 
72 ; S.C. L. & 0. 89.) But the offence of administering a drug is not 
coramibted where the accused has merely protnired the drug at the 
request of another, who took it herself, although the drug was given 
to her with the knojwledge tliat it would be taken, and for that pur- 
pose. (R. V. Fretwell, 3l L.J.M.O. 145; 8.0. L. & C. I6l.) Nor, as 
1 conceive, could it be said under such circumstances that the accused 
had cau.sed it to be taken. Romeo might have been indicted under 
this section, but not the Apothecary. 

The words “ other thing” must be read “ other unwholesome 
thing.” Hence, administering a substance, as to whose nature no 
evidence was given, 'wliicli was intended to act as a charm, was held 
to be no offence. (R. v. Jobee Grhoraee, 1 Suth. Cr. 7.) To administer 
a deleterious drug where life is nob endaTigered, is to commit an 
offence under this section. (R. v. Joy Gopal, 4 Suth. Or. 4.) 

329. Whoever voluntarily causes grievous hurt 
for the purpose of extorting fropi the 
sufferer, or from any person interest- 
ed in the sufferer, any property or 
valuable security, or of constraining 
the sufferer or any person interested in 

such sufferer to do anything which is illegal, or 
which may facilitate the commission of an offence 
(see s. 40, ante p. 26), shall be punished with traRS- 
portation for life, or imprisonment of either descrip- 
tion for a term which may extend to ten years, and 
shall also be liable to fine. 

330. Whoever voluntarily cimses hui^ for the 
purpose of extorting from the sufferer, 
or from any person interested in the 
sufferer, any confession or any inform- 
ation which may lead to the detection 
of am offence {see s. 40, ante p. 26), or 
misconduct, or for the purpose of con- 
straining the sufferer, or any person interested in the 
sufferer, to restore or to cause the restoration of any 
property or valuable security, or to satisfy any" claim 


V olnntarily 
causing hurt to 
extort confession, 
or to compel ‘re- 
iteration of pro- 
perty. 


V olnntarily 
causing grievous 
hurt to extort 
property, or to 
constrain to an 
illegal act. 



VOLTJNTAEILY CAUSING GEIBVOUS HURT. 285 

f 

or demand, or to give information which may lead to 
the restoration of any property or valuable security, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to seven years, 
and shall also be liable to fine. 


Illustrations. 

(a) A, a police officer, tortures B in order to jndiice Z to confess 
that he had committed a crime. A is guilty of an offence under this 
Bection. • 

{h) A, a police officer, tortures B to induce him to point out 
where certain stolen property is deposited. A is guilty of an offence 
under this section. 

(c) A, a revenue ofpcer, tortures B in order to compel him to pay 
certain arrears of revenue dtie from Z. A is guilty of an offence 
under this section. 

(d) A, a Zemindar, tortures a ryot in order to compel him to pay 
his rent. A is guilty of an offence under this section. 

Commentary. 

The^onfession must be of some offence, or misconduct, under the 
Code. Hence the extortion of a confession of witchcraft could not 
fall under this section. (R. ?;. Baboo Mundu, 18 Suth. Or. 23.) It 
is immaterial whether the offerA^e, or misconduct, have been com- 
mitted. (R. V. Nim Chand Mookerjee, 20 Suth. Cr. 41.) 


V oliiTitai’ily 
cai^iiiR ffriovous 
hurt to extort con- 
fession, or to com- 
pel restoration of 
property. 


331 . Wlioever voluntarily causes grievous Imrt 
for the purpose of extorting from the 
sufferer, or from any person interested 
in the sufferer, any confession or any 
information which may lead to the 
detection of an offence {see s. 40, ante 
p. 26), oc Inisconduct, or for the purpose of con- 
straining the sufferer, or any person interested in the 
sufferer, to restore or to cause the restoration of any 
property or valuable security, or to satisfy any claim 
or demand, or to give information ifrhich may lead 
to the restoration of any property or valuable security, 
shall be punished with iijiprisbnment of either 
description for a -term which' may extend to ten 
years, and shall also be liable to fine. 

333. Whoever voluntarily causes hurt to any 
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Voluntarily person being a public servant in the 
causing hurt to discharge of his duty as such public 
rant'^ his Servant, Or with intent to prevent or 
deter that person or any other public 
servant from discharging his duty as- such public 
servant, or in consequence of anything done or 
attempted to be done by that person in the lawful 
discharge of his duty as such public servant, shall be 
punished with imprisonment of either description 
for a term which may extend to three years, or with 
fine, or with both. 

333 . Whoever voluntarily causes grievous hurt 
Voluntarily to any pei’son being a public servant 
causing grievous in the discharffe of his duty as such 

hurt to deter pub- , , . • , i • , . . 

He servant from public Servant, or With intent to pre- 
his duty. vent or deter that person or any other 

public servant from discharging his duty as such 
public servant, or in consequence of anything done 
or attempted to be done by that person in the lawful 
discharge of his duty as sfleb public servant, shall 
be punished with imprisonment .of either description 
for. a term which may extend to ten years, and shall 
also be liable to fine. 


334 . Whoever voluntarily causes hurt on grawe 

Voluntarily sudden provocation, if he neither 

causing hurt on intends nor knows hifnself to be likely 
provocation. cause hurt to any person ^other than 

the person who gave the provocation, *shall be 
punished with imprisonment of either description 
tor a term which ^nay extend to one month, or with 
fine which may extend to five hundred Rupees, or 
with both. 

. Commentary. 

Bee note to e. 277, ante p. 228. 

The meaning of this and the following section of oonrse is', that if 
a person who has received provocation assails the person who has 
given the provocation, be is only liable to a light punishment. But 
if, #hile out of temper in consequence of the proTOoation, he were to. 
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attack an innocent person, or to run amuch generally, like a Malay, 
the previous provocation would be no excuse. I should not have 
thought it necessary to point this oii^, but that a case occurs in 
which the Magistrate seems to have put precisely the opposite con- 
struction upon the section. (R. v. Bhulu Chulh, 1 Bom. H.O. 17.) 

335 . Whoever^ causes grievous hurt on grave* 
Causing griov- suddou provocatiou, if he neither 
ous hurt oa pro- intends nor knows himself to be likely 

vocation. , • i j - j 

to cause grievous hurt to any person 
other than the person who gave the provocation, 
shall be punished with imprisonment of either 
description for a term which may extend to four 
years, or with fine which may extend to two thousand 
Rupees, or with both. , 


Explanation . — The last two sections are subject 
to the same provisoes as Exception 1, Section 300. 

^36. Whoever does any act so rashly or negli- 
Pnniaimeiit for gGuflj to endanger human life or 
gfrs'^iu^ oT'^tho persoTual safety of others, shall be 
personal safety of punislicd vjith imprisonment of either 
description for a term which may 
extend to three mbnths, or with fine which may 
extend to two hundred and fifty Rupe^, or with 
both. , 

• Commentary. 


Accordingly ; it was*held that a person who sends an article of a 
dangerous nature by a carrier was bound to take reasonable care that 
its nature should be communicated to those who had to carry it. 
And where a vessel containing nitric acid was so delivered without# 
express notice of its contents, and it burst and injured tbe carrier, 
the sender was held to be responsible for the consequences. (Farrant 
V. Barnes, 31 L.J.C.P. 137; S.C. 11 C.B.N.S. 552.) 


See note to s. 277, ante p. 228 ; note to s. 282, ante p. 232 ; and also 
note to 8. 304 A, a^ite p. 208. , 


337 . 


Causing hurt by 
an act which en- 
dangers life or the 
personal safety of 
others. 


Whoever causes hurt to any person by 
doing any act so rashly or negligently 
as to endanger human life, or the per- 
sonal safety of others, shall be pumst^d 
with imprisonment of either desei^p- 
tion for a term which may exib end tn 
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six months, or with fine which may extend to five 
hundred Rupees, or with both. 

338- Whoever causes grievous hurt to any per- 
son by doing any act so rashly or neg- 
ons irart by an act ligently as to endanger human life, or 
iife''’or «fe“”por! personal safety of others, shall be 
othOTs punished with imprisonment of either 

* ddfecription for a terra which may 

extend lo two years, or with fine which may extend 
to one thousand Rupees, or Avith both. 

WRONOFUL RESTRAINT AND WRONGFUL CONFINEMENT. 

% 

339. Whoever voluntarily obstructs any person 

so as to prevent that person from pro- 
” cceding in any direction in Avhich tliat 
person has a right to proceed, is said 
wrongfully to restrain that jierson. * 

Exception . — The obstruction of a private way over 

land or water, which a person in good faith believes 

himself to have a lawful right to obstruct, is not an 

offence within the meaning of this section. 

< 

IllushMtion. 

A obstructs a path alon^ which Z has a right to pass, A not believ- 
ing in good faith that be has a right to stop r,he path. Z is thereby 
prevented from passing. A wrongfully restrains Z. 

340. Whoever wrongfully restrains any person 

in such a manner as to prevent that 
con- person from proceeding beyond cer- 
tain. circumscribing limits, is said 
** wrongfully tp confine” that person. 

Illustrations. 

(a) A causes Z to goVithin a walled space, and looks Z in. Z is 
thus prevented from proceeding in any direction beyond the oiroum- 
Bcribing line of wall. A wrongfully confines Z. 

(h) A places men with fire-arms at the outlets of a building, and 
tells Z that they will fire at Z if Z attempts to leave the twiilding. 
A wrongfully confines Z. 
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Commeiitar3r. 

Where a Superintendent of Police illegally wrote a letter to a 
person directing him to present himself before a Magistrate, and sent 
two constables to accompany him, and prevent him from speaking 
with any one, this was held to constitute a wrongful imprisonment at 
civil law, and, of course, would have been a wrongful confinement 
under the above section. The Court said, 

** It is manifestly not necessary to constitute hnprisonment that there should 
be a continuous application of superior physical force. In the felicitous 
language of Mr. Justice Coleridge^ ‘ it is one part of the^definition of freedom 
to be able to go withersoever one pleases, but imprisoAnent is something more 
than the loss of this power ; it includes the notion of restraint within some 
limits defined by will or power exterior to our own.* (Bird v. Jones, 7 Q.B. 
742.) It is quite clear, therefore, that the retaining of a person in a particular’ 
place, or the compelling him to go in a particular direction, by force of an 
exterior will, overpowering or suppressing in any way his own voluntary action, 
is an imprisonment on the part of him who exorcises that exterior will.*^ 
(Parankusam v. Stuart, 2 Mad. H.C, 396.) 

And, 80, it has been held, tbS.t a Police officer who detains a person 
for one single hour, except upon some reasonable ground justified by 
all the circumstances of the case, is guilty of wrongful confinement, ‘ 
and that he is not protected by s. 15*2 of the Grim. P.O. which/ 
authorizes an officer to detain an accused person for 24 hours without 
sending him before a Magistrate. (R. v. Suprosunno, 6 Suth. Cr. 88 ; 
S.C. 2 Wym. Cr. 70.) 

A person who puts in motion a ministerial officer who confines 
another, will be guilty of the wrongful confinement, according as the 
confinement was his act, or that df the officer. If he states his case 
to the officer, who thereupon arrests the complainant, this may be a 
wrongful confinement by the officer, but will not be such by the in- 
formant, even though the latter signs the charge sheets (Gringham 
V. Willey, 4 H. & N. 296 ; S.C. 28 L. J. Ex. 243.) If the Police officer 
absolutely refuses to take the p^son into custody, unless the in- 
formant desires him to do so, then the informant will be guilty of the 
wrongful confinement, if any such there is. But when the person 
states bis case to a judicial officer, who thereupon, acting on his 
own judgment, comralts the accused to prison, the informant may 
be guilty of a malicious charge under s. 211, but not of wrongful 
confinement. /Austin v. Dowling, L.R. 5, C.P. 534.) Where a Vil- 
lage Magistrate and Kurnum officially ordered certain persons, who 
bad resisted the detention of animals caught trespassing, to be 
arrested, they and the constables who obeyed them were held to 
have been rightly convicted of wrongful confinement. (Mad. H.C. 
Pro., 13th June 1870: S.C. Weir, 79.) 

In the base of R. v, Irvine (let Mad. Sess. 1867) there were two 
indictments against the captain of a ship for wrongfully confining 
the mate and the carpenter. Holloway, J., read to the jury the law 
laid down by Lord Stowell in the case of the Agincourt {ante p. 280) ; 
and toHthem that the captain of a ship had, from the necessity of 
the case, considerable powers extending in the case of disobedient 
mariners to the infliction of corporal punishment. That his powem 
a fortiori extended in case of necessity to what would, but lor th^se » 
powers, be wrongful restraint, He must, however, be restneted^by ' 

87 : : . . . ■ . ■ 
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the necessity of the occasion, and for determining upon that neces* 
sity, the condition of the ship, in which a whole watch had refused 
to work, was very material matter for their consideration, but that 
an act of restraint or confinement, legal in its inception, would 
become wrongful if the mode used was improper, or the continuance 
longer than the need demanded. The question of the necessity was 
not to be too nicely weighed, according to the calm judgment which 
men in cool blood would form after the event, but by a consideration 
of the occurrences, as they would appear to a reasonable man placed 
in the situation of the captain. 

341 .. Whoever wrongfully restrains any person 

Punishment pnished With simple impri- 

for wrongful re- sonment for a term which may extend 
Btramt. month, or with fine which may 

extend to five hundred Eupees, or with both. 

See note to s. 277, ante p. 228. 

» 342 . Whoever wrongfully confines any person, 

PuuiBhment for punished with imprisonment 

wrongful confine- of either description for a term which 
■ may extend to one year, or with fine 

which may extend to one thousand Eupees, or with 
both. 


Wrongful con- 
finement for three 
or more days. 


343 . Whoever wrongfully confines any person 
for three ^ys or* more shall be pun- 
ished with imprisonment of either 
description for a term which may 

extend to two years, and shaU also be liable to fine. 

344 . Whoever wrongfully confines any person 

Wrongful con- moro’ sball be punish- 

finement for ten cd with imprisonment of either descrip- 
or more days. tion f Or a term which may bxtend to 

three years, and shall also be liable to fine. 


345 . Whoever keeps any person in wrongful 
confinement, knowing that a yrit for 
fiu^utrf liberation of that person has been 
duly issued, shall b.e punished with 
WniMuS! “ imprisonment of either description for 
a term which may extend to two years, 
m addition to any term of imprisonment to wl^ich he 
may be liable under any other seotioa of this Code. 



WEONGPUI CONPINijMENT. 291 

346 . Whoever wrongfully confines any person 
in such manner as to indicate an in- 

anementta^aeer^ tentiou that the Confinement of such 
person may not be known to any 
person interested in the person so confined, or to 
any public servant, or that the place of such confine- 
ment may not be known to or discovered by any 
such person or public servant as hereinbefore men- 
tioned, shall be punished with imprisonment of either 
description for a term which may extend to two years, 
in addition to any other punishment to which he 
may be liable for such wrongful confinement. 

347 - Whoever wrorfgfully confines any person 
. , for the purpose of extorting from the 

Wrongful con- ^ ° 

finement for the person COD lined * OT irom any person 

fng*’°^P^erty!°OT interested in the person confined, any 
“ property or valuable security, or of 
1 ega ac . Constraining the person confined, or 

any person interested in such person, to do anything 
illegal or to give any information which may facili- 
tate the commission of an offence (see s. 40, ante 
p. 26), shall be punished with imprisonment of either 
description for a term which may extend to three 
yeass, and shall also be liable to fine. 

348 . WhoeveB * wrongfully confines any person 
for the purpose of extorting from the 
for Tve' persou Confined, or any person inter- 
purpoBe of extort, ested in the person confined, any con- 
of compelling re- lession ov any information which may 
elation of pro. detection of an offence (see 

. s. 40, ante 26), or misconduct, or 
for the purpose of constraining the person confined, 
or any person interested in the petson confined, to 
restore or to cause the restoration of any property 
or valuable security, or to satisfy any claim or 
demand or to give any information which may lead 
to the restoration of any property or valuable 
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security, shall be punished with imprisonment of 
either description for a term which may extend to 
tliree years, and shall also be liable to fine. 

OF CRIMINAL FOBCE AND ASSAULT. 

349. A person is said to use force to another if 

he causes motion, change of motion, 
or cessation of motion to that other, 
or if Ke causes to any substance such motion, or 
change of motion, or cessation of motion as brings 
that substance into contact with any part of that 
other’s body, or with anything which that other is 
wearing or carrying, or with anything so situated 
that such contact affects that other’s sense of feeling ; 
provided that the person causing the motion, or 
change of motion, or cessation of motion, causes»that 
motion, change of motion, or cessation of motion in 
one of the three ways herei/iafter described. * 

First. — By his own bodily power. 

Secondly. — By disposing any substance in such a 
manner that the motion, or change, or cessation of 
motion takes place without any further act on his 
part, or on the part of any other person. 

Thirdly. — By inducing any animal to move, to 
change its motion, or to cease to Inove. 

350. Whoever intentionally uses force to any 
„ . . , , person, without that person’s consent, 

in order to the committing of any 
offence, or intending by the use of such . force to 
cause, or knowing it be likely that by the use of 
such force he will cause injury, fear, or annoyance 
to the person to* whom the force is used, is said to 
“ use criminal force” to that other. 

Ehutrations. 

(a) Z is ntting in a moored boat on a rirer. A nnfaste&s the 
moonngs, and thns intentionally causes the boat to drift down the 
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Btream. Here A intentionally causes motion to Z, and he does this 
by disposing substances in such a manner that the motion is pro- 
duced without any other act on any person's part. A has therefore 
intentionally used force to Z, and if he has done so without Z's 
consent in order to the committing of any offence, or intending, or 
knowing it to be likely, that this use of force will cause injury, fear, 
or annoyance to Z, A has used criminal force to Z. 

{h) Z is riding in a chariot. A lashes Z's horses, and thereby 
causes them to quicken their pace. Here A has caused change of 
motion to Z by inducing the animals to change their motion. A 
has, therefore, caused force to Z ; and if A has done this without Z's 
consent, intending or knowing it to be likely that he may thereby 
injure, frighten, or annoy Z, A has used criminal force to Z. 

(c) Z is riding in a palanquin. A, intending to rob Z, seizes the 
pole and stops the palanquin. Here A has caused cessation of 
motion to Z, and he Ivais done this by his own bodily power. A has, 
therefore, used force to Z ; And as A has acted thus intentionally 
without Z's consent, in order to the commission of an offence, A has 
used criminal force to Z. 

(d) A intentionally pushes against Z in the street. Here A has 
by his own bodily power moved his own person so as to bring it into 
contac^ with Z. He has, therefore, intentionally used force to Z, 
and if he has done so without Z's consent, intending or knowing it 
to be likely that he may thereoy injure, frighten, or annoy Z, he has 
used criminal force to Z. 

(e) A throws a stone, intending or knowing it to be likely that 
the stone will be thus brought into contact with Z or with Z's 
clothes, or with something carried by Z, or that it will strike water 
and dash up the water against Z’s clothes or something carried by 
Z. Here, if the throwing of the stone produce the effect of causing 
ai)fr substance to corne into contact with Z or Z's clothes, A has used 
force to Z; and if he did so without Z’s consent, intending thereby 
to injure, frighten, or annoy Z, he has used criminal force to Z. 

t# 

(/) A intentionally pulls up a woman's veil. Here^ A inten- 
tionally usesf, force to her ; and if he does so without her consent, 
intending of knowing it to be likely that he may thereby frighten or 
annoy her, he has used criminal force to her. 

(g) Z is bathing. A pours into the batlj water which he knows 
to be boiling. Here A intentionally, by his own bodily power, causes 
such motion in the boiling water as brings that water into contact 
with Z, t>r with other water so situated that such contact must affect 
Z’s sense of feeling ; A has, therefore, intentionally used force to Z, 
and if he has done this without Z’s consent; intending or knowing it 
to be likely that he may thereby cause injury, fear, or annoyance to 
Z, A has used criminal force. 

(A) A incites a dog to spring upon Z without Z’s consent. Here* 
if A intends to cause in jury* fear, or annoyance to Z, he uses criminal 
force to Z. 
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351. Whoever makes any gesture, or any pre- 
paration, intending, or knowing it to 
likely, that such gesture, or prepara- 
tion, will cause any person present to apprehend that 
he who makes that gesture, or preparation, is about 
to use criminil force to that person, is said to 
commit an assault. 

Explq/nation. — ^Mere words do not amount to an 
assault. But the words which a person uses may 
give to his gestures, or preparation, such a meaning 
as may make those gestures, or preparations, amount 
to an assault. 

Illustrations, 

(a) A shakes his fisfc at Z, intending, or knowing it to be likely, 
that he may thereby cause Z to believe that A is about to strike Z. 
A has committed aii assault. * 

(h) A begins to unloose the muzzle of a ferocious dog, intewding, 
or knowing it to be likely, that he may thereby cause Z to believe 
that he is about to cause the dog to attack Z. A has committed an 
assault upon Z. ^ 

(c) A takes up a stick, saying to Z, I will give you a beating.” 
Here, though the words used by A couldT in no case amount to an 
assault, and though the mere gesture, unaccompanied by any other 
oirciimstances, might not amount to an assault, the gesture explained 
by the words may amount to an assault. 

V 

Commentary. 

• 

An assault is an attempt to commit a forcible crime against the 
person of another. Mere words can never amount to an assault, but 
any acts, or gestures, which indicate such an attempt, with a present 
possibility of carrying out the intention, are sufficient.* •And words 
may give a meaning to the gestures which accompany them, so as 
either to attach to those gestures the character of an assault, or 
deprive them of that character. (Cama v. Morgan, 1 Bom. H.C. 205.) 
Striking at another wibtf a stick, or the hand, though the blow does 
not reach his person— throwing anything at him, though it miss its 
aim— presenting a loaded guu, within the distance to whict it will 
carry, are all assaults. But threatening to strike another at such a 
distance that he cannot by possibility be reached, is not. Nor is the 
administering a deleterious drug an assault* though it was once 
ruled otherwise, (Arch. 566-7.) . 

Grimiual force is am assault fully completed. No violence is 
ShmSter* ^ P^^oceeding is in itself of b hjjstile, or inaulting* 
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To beat/in the legal acceptat/ion of the word, meana not merely to atrike 
forcibly with the hand, a stick, or the like, bnt includes evex^ touching or 
laying hold (however trifling) of another’s person or clothes, in an angry, 
revengeful, rude, or insolent manner; as, for instance, thrusting or pushing 
him in anger, holding him by the arm, spitting in his face, jostling him out of 
the way, striking a horse upon which he is riding, whereby he is thrown, &c*’* 
{Ibid.) 

352 . Whoever assaults, or uses criminal force to. 

Punishment for ^“7 persou otherwiso than on grave 
nring criminal and suddcn orovocation* given by that 
than on grave pro- person, Snail 06 pumsned witli*impn- 
vocation. sonment of either description for a 

term which may extend to three months, or with 
fine which may extend to five hundred Rupees, or 
with both. 

Explanation . — Grave and sudden provocation will 
not ^mitigate the punishment for an offence under 
this section if the provocation is sought or volun- 
tarily provoked by the offender as an excuse for the 
offence — or 

If the provocation is given by anything done in 
obedience to the law, or by a public servant in the 
lawful exercise of the powers of such public servant 
— or 


SSe ante, note p. 261. 

If the provocation is given by anything done in 
the lawful exercise of the right of private defence. 

Whether the provocation was grave and sudden 

enough to mitigate the offence is a question of fact. 

% 

Commentary. 

See ante] pp. 262, 263. Nor will the act amount to criminal force 
where it is such as the law permits. As, for instance, the moderate 
chastisement of a child by its parent or a scholar by its teacher, 
(Arch. 568.) A master is not authorized to beat his servant. But 
a master. is entitled to inflict moderate chastisement upon hlB W* 
prentice^ to whom he stands in the position of a parent. (Act ZIX 
of 1850, s. 14, Binding Apprentices.) 

See note to s. 277, anfe p, 228. 
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353' WhoeVer assaults, or uses criminal force to, 
Using criminal person, being a public servant in 

wlo serrant ©xecution of bis duty as such pub- 

from discharge of lic Servant, Or with intent to prevent 
his duty. ^jg^gr that person from discnarging 

his duty as such public servant, or in consequence 
of anything done or attempted to be done by such 
person in the 'lawful discharge of his duty as such 
public ’Servant, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 


Commentary. 

Resistance to a public officer who is attempting to search a house 
without the proper written order authorising him to do so, is not 
punishable under this section. (R. v. Narain, 7 N.W.P. 209.) 

354 . Whoever assaults, or uses criminal force to, 

Assault or use ^”^7' woman, intending to outrage, or 
of criminal force knowing it tQ be likely that H'e will 
intent to outrage thereby Outrage, her modesty, shall be 
her modesty. punished with imprisonment of either 
description for a term which. may extend to two 
years, or with fine, or with both. 


Commentary. 

A criminal who is a second time convicted of this offence is ^.Iso 
liable to whipping. (Act VI of 1864, s. 4, Whipping.) 

The want of consent is essential to eithei>an assault or criminal 
force. And there must be some evidence of want of consent. (K. v, 
Fletcher, L.R. 1, 0.0. 39.) The consent of a child under twelve years 
of age is immaterial. (See note to s. 90,’ ante p. 76.) Pfa^jtically, how- 
ever, if a child consented to what would otherwise be an indecent 
assault, I do not think there could be a conviction under this section. 
Mere indecency is not^an indictable offence ; and if the child con- 
sented to an act of mere indelicacy, it could not be said that it was 
fear, or annoyance,” within the meaning of 
s. ^0. ^or does the case seem to be affected by the receifb decision 
in B. v» Lock, (L.R, 2, 0.0. 10) ; there it was held that the prisoner 
was properly convicted of an indecent assault on two boys of eight 
years old, the jury having found that they merely submitted to the 
acts, being ignorant of what was being done, but that they did not 
^tively consent. But, under English law, any touch is an assault 

consent. Under Indian law it is only 
nr tn order to the committing of any offence;” 

or to cause injury, fear, or annoyance.” Bnt if the flbild were 
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under lO years of age, and the prisoner were t^ing to haTO aezual 
intercourse with her, then her consent would be immaterial. For 
the attempt, if successful, would be rape (s. 375), and, therefore* if 
unsuccessful, would be punished under s. 511. 

355. Whoever assaults, or uses criminal force to, 
or ori- person, intending thereby to dis- 

minal force with honour that person, otherwise than oh 
h^Mur a*°person; grave and sudden provocation given 
otherwiae than on that porson, shall bo punishesd with 
imprisonment of either description for 
a term which may extend to two years, or with fine, 
or with both. 


356* Whoever assaijlts, or uses criminal force to, 
any person, in attempting to commit 
theft on any property which that per- 
son is then wearing or carrying, shall 
be punished with imprisonment of 
either description fo? a term which 
may extend to two years, or with fine, or with bqth. 


Assault or cri- 
minal force in at- 
tempting to com- 
mit theft of pro- 
perty carried by a 
person. 


357. Whoever assaults, or uses criminal force to, 

A.aanit or ori- porson,* in attempting wrongfully 

minal force in at- to coufine that persou, 'shall be pun- 
My TOnftM ished with imprisonment of either 
description for a term which may ex- 
tend to one year, or with fine which may extend to 
one thousand Rupees, or with both. 

358. Whoever assaults, or uses criminal force to, 
• * any person on grave and sudden pro- 

u8^ oriminS vocation given % that person, shall be 
punished with simple imprisonment 
for a term which mfey extend to one 
month, ' or with fine which may extend to two 
himdred Rupees, or with both. 

Explanation . — The last section is subject to tK| 
same dzplanation as Section 352. 

Commentary. 

PerBcma coavicted of rioting, aesaaU, breach of tbe peaee, or abating 



298 


KIDNAPpk'G AND ABDUCTION. 


the same, or of assembling armed men, or of taking other unlawful 
measures with the view of committing such acts, may be directed to 
enter into engagements to 6eep the peace, either on their own per- 
sonal recognizance, or with securities. Where the conviction is by 
an officer not exercising the powers of a Magistrate, he may report the 
case to the Magistrate of the District or other officer exercising such 
power, who may deal with the case as if the nonviction had been 
before himself. (Cr. P.C., ss. 489-490 ; Act X of 1875, s. 140, H.O. 
Crira. .Pro.) But such report must bo made forthwith, and as jpart 
of the proceedings connected with the conviction. (H.O, Grim. Pro., 
122 of 1804, iScoUandi C.J. and Frere, J.) 

So, parties may be summoned to show cause why they should nob 
be bound over to keep the peace, upon credible information being 
given to a Magistrate that a breach of the peace is likely to take 
place (Cr. P.C., s. 491); and in case of non-compliance with the order, 
the person may be committed to jail. (Ibld.^ s. 497.) His confine- 
ment is only to last till he complies with the order, or, in case of 
continued disobedience, for one year. (I?nVi., s. 498.) But this 
period may be extended for a further period of one year by the 
Court of Sessions upon a report and reference by the Magistrate 
who committed him, {Ihid», s, 499.) 

t 

A stateme.nt contained in an official report of a Subordinate Magis- 
trate, though not made with the view of having security ejmcted, is 
“ credible information within the n^eauing of s. 491” (H.U. Crim. 
Proceedings, 122 of 1864), and will warrant the issuing of a summons 
for ftie appearance of the party. But it is not such evidence as will 
justify the Magistrate in making &n order under s. 497. That order 
can only be made after a judicial investigation, upon evidence taken 
in the presence of the party charged, giving him the opportuni^ of 
cross-examining the witnesses. (Dunne v. Hem Chunder, 4 B.L.K. 
r.B. 46, S.C. 12 Suth. Cr. 60; R. v. Jivanji, 6 Bom. H.C. C.C. 1; 
Cr. P.C., 8. 491, Exp. I.) 

Magistrates may also discharge any recognizance or surety on 
sufficient grounds shown (Or. P.C., s. 500), and may relieve the surety 
from further liability by enforcing appearanoe and surrender of the 
person for whom security had been given, and then calling upon 
him to enter into fresh recognizances, or to give fresh security as at 
first. (Ibid., 501.) 
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359. 

Kidnapping. 


Kidnapping is of two kinds ; kidnapping 
from British India, and kidnapping 
from lawful guardianship. 


360. Whoever conveys any person beyond the 
mana in fr of British India without the 

consent of that person, or of some 
person legally authorized to consent 
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on behalf of that person, is said to kidnap that 
person from British India. 

361 . Whoever takes, or entices, any minor under 
Kidnapping from fourteen years of age if a male, or under 
lawful guardian- sixteen years of age if a female, or any 
® person of unsound mind, out of the 

keeping of the lawful guardian of such minor or per- 
son of unsound mind, without the consent of such 
guardian, is said to kidnap such minor or 'person 
from lawful guardianship. 

Explanation . — The words “ lawful guardian” in 
this section include any person lawfully entrusted 
with the care or custody of such minor or other 
person. 

Exception . — This section does not extend to the 
act of any person who in good faith believes himself 
to be^he father of an illegitimate child, or who in 
good faith believes himself to be entitled to the 
lawful custody of such child, unless such act is com- 
mitted for an immoral or unlawful purpose. 

Commentary. 

Under this section, it will be observed, the consent of the girl is 
immaterial, and neither force nor fraud form elements in the offence, 
as they do under s. 362. (R. v. Bhungee, 2 Sutb. Or. 5 ; R. v. Sookee, 

7 ih,t Or. 36.) In a case under the English Statute, which is substan- 
tially the same as the •present section, it appeared that the prisoner 
asked the girl to go out with him, to which she consented, and they 
remained away from her home for tliree days, visiting places of 
public entertoUlnment by day and sleeping together by night. They 
then departed, he telling her to go home. The father of the girl 
swore that she was away without his knowledge and against his will. 
The girl went of her own wish, and the jury; found that the prisoner 
had no intention of keeping her permanently away from her home. 
The conviction was affirmed. The Court said, 

“ The Statute was passed for the protection of parental rights. It is perfectly 
clear law that any disposition of the girl, or any consent or fomardness on her 
part, are immaterial on the question of the priloner’s liability under thig 
section. The difficulty arises on the point whether the prisoner has taken her 
out of the possession of her father within the meaning of the Statnte. The 
prisoner’ took the girl from her father, from under his roof and away from his 
control, for throe days and nights, and cohabited with her during that time, and 
placed' in a condition quite inconsistent with her being at the time in her 
father's Possession. Wo think that in these facts there is enough to jusUfy the 
jury in nnding that ho took her from the possession of her father, evOn though 
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he intended her to return to him. The offence under this enactment may be 
complete almost at the instant when the girl passes the threshold of her father’s 
house, as where the facts show, that the man who takes her away has an 
intention of keeping her permanently. We do not mean to say that a person 
would be liable to an indictment if the absence of the ^rl whom he takes away 
is intended to be temporary only and capable of being explained, and not 
inconsistent with her being under the parental centred. ^ All we say is that 
there is in the present case sufficient evidence for the jury to act upon.” 
(R. V. Timmins, 30 L.J.M.C. 16 ; S.O Bell, 276.) 

On the other hand, it was ruled that no offence had been committed 
under this section where the girl had actually run away from, and 
was out of the possession of, her father, when the enticement took 
place, (5,.E.J. & P. 162), or where she was at the time living in the 
house of a person who was not her guardian, but to whose son 
she was engaged. (R. v, Buldeo, 2 N.W.P. 2S6.) And so, where the 
indictment charged that she was allured out of the possession of her 
mother, the fact being that her mother refused to allow the daughter 
to live with her, but had sent her to reside with her grandmother, 
under whose care she supposed the girl to be. (R. v, Burrell, L. & 
C. 354 ; S.C. 33 L.J.M.O. 54.) And, similarly, where the prisoner 
met a girl in the street going to school, and induced her to go with 
him to a town some miles distant, where he seduced her. They 
returned together, and he left her where he met her. The, girl 
then went to her home where she lived with her father and mother, 
having been absent some hours longer than would have been the 
case if she had not met the prisoner. He made no enquiry*and did 
not know who the girl was, or whether she had a father or mother 
living or not, but he had no reason to believe and did not believe 
that she was a girl of the town. The decision in this case turned 
upon the absence of any circumstances to show that the prisoner 
had knowledge that he was taking the girl from the possession of 
those who lawfully had charge of her. In the absence of any 
finding of fact upon that point, the Court said that the conviction 
could not be supported. (R. v. Hibbert, L.R. 1, C.C. 184.) In the 
two former cases, the fact of possession was negatived. , 

A mistaken belief that the prisoner had the guardian’s consent to 
the taking, or that the girl was not under dQy one’s guardianship, 
will be a defence to a charge under this section. But the mere 
circumstance that the prisoner erroneously and reasonably believe^ 
the girl to be over sixteen will l^e no defence. (R. v. Prince, L.R. 2, 
C.C. 154. See the case fully set out, ante p. 58.) 

And where a girl, being only ten years old, is presumably under 
guardianship, a person* who takes her away without enquiring 
whether she has a guardian does so at his own risk, and is punishable 
if, in fact, she had a guardian, though he did not know that; she had. 
(Empress Umshadbaksh, 3 Bom. 178.) 

So great is the respeot paid by the law to parental rights, that it 
will compel a girl to return to her father’s roof, even against her 
own consent, if she is under the age of sixteen, unless there ii| reason 
to suppose that he will not exercise proper parental control. (R. v. 
Howes, 30 L.J.M.C. 47; Mallinsou v. Mallinson, L.R. 1,P. & D. 221.) 
i. ® was ac^ed upon in the Supreme Court at Madras by 

oir 0. Uawhnson and Sir A, Bitthuton, in tha case of Oulloor Harraiu- 
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sawniy (Sept. 1858), where ftey decided that a Hindu youth of the 
age of 14, who had gone to the Scottish Missionaries, should be given 
up to his father, though he had becoxne % convert to Christianity and 
was most anxious to remain with his new protectors. A similar 
decision was given in the Supreme Court of Bombay in regard to a 
boy of twelve years old (B. v. Nesbitt, Perry, O.C. 103), and by Sir 
Mordaunt Wells in Calcutta, in respect ot a boy 15 years and 2 
months old (in re Himnauth Bose, 1 Hyde 111); and an exactly 
opposite decision was given in Bombay by Sir Joseph Arnould^ who 
refused to be bound by the authority of the decision ot‘ Sir M. Wells, 
The decision of his own Court and of the Madras Supreme Court do 
not appear to have been brought to his notice. (In re Wittoo, 9th 
May, 1865.) In the Bombay case the boy was 15 years and 7 months 
old. 

By Muhammedan law the mother is entitled, even as against the 
father, to the custody of her sons up to 7 years, and of her daughters, 
according to the Sconce school of law up to puberty, but according 
to the Shiah school only until 7 years. (Mac. M.L. 267-269 ; Tayheb 
Ally, in re, 2 Hyde, 63 ; Baj Begum v, Beza Hossein, 2 Suth. 76 ; 
Hamid Ali v, Imtiazan, 2 All. 72.) She is also the natural guardian 
of her own illegitimate children, (Lai Das v. Nekanjo,4Cal. 374) irres* 
pecUve of religion. ^ 

zez Whoever by force compels, or by any 
deceitful means induces, any person to 

Abduction. go from any place, is said to abduct 
that person! 

363 . Whoever kidnaps any person from British 
India or from lawful guardianship, 
shall be punished with imprisonment 

• of either description for a term which 

may extend to seyen years, and shall also be liable 
to fine. 

. Commentary. 

This offence continues, and may therefore be abetted, so long as 
the process of taking the minor out of the keeping of his lawful 
guardian continues. (B. v, Sarnia Kaundan. 1 Mad. 173, S.C. Weir, 
82.) 

The fac|^ that a betrothal, not amounting to a marriage or transfer 
of guardianship, has taken place between the accused and the girl, is 
no answer to the charge, though it might diminish the heinousness 
of the offence. (B. r. Gooroodoss, 4 Suth. Or. 7, S.G. 5 B.J. & P. 149.) 

A subject of an Independant State is amenable to the British Courts 
for the offence of kidnapping from British India, though, if the person 
BO kidnapped were murdered beyond our territories, there would be 
no jurisdiction in respect of the homicide. (B, v, Dhurnaonaraih, 
1 Suti. Cr. 39.) 
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Kidnapping. 


The offence of kidnapping may be compounded. See note to b. 215, 
ante pp. 194-195. 

364- Whoever kidnaps, or abducts, any person 
. in order that such person may be mur- 

abducting, iu or- dered, OP may be so disposed of as to 
der to mm-der. danger of being murdered, 

shall be punished with transportation for life, or 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

Illustratione. 

(a) A kidnaps Z from British India, intending or knowing it to 
be likely that Z may be sacrificed to an idol. A has committed the 
offence defined in this section. . ‘ 

(h) A forcibly carries or entices B away from his house in order 
that B may be murdered. A has cotnraitted the offence defined in 
this section. 

365. Whoever kidnaps, or abdiffcts, any person 

Kidnapping or intent to cause that person to 

abducting with be secretly and wrongfully confined, 

intent secretly i n i • j • • i. 

and wrongfully to Shall 06 puTiished With imprisoiiment 
confine a person. either description for a term which 

may extend to seven years, and shall also be liable 
to fine. 

366. Whoever kidnaps, or abducts, any woman 

with intent that sbe may be compelifed, 
ab^cS?g‘’“* wo! or knowing it to be likely that sbe 
nuMria o’ Compelled, to marry any person 
against her will, or in ordgr that she 
may be forced or seduced to illicit intercourse, or 
knowing it to be likely that sbe will be fosced or 
seduced to illicit intercourse, shall be punished with 
imprisonment.of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 

Commentary. 

Section 366 seems to apply to cases where, at the time of the 
abdnction, the vromtm has no intention of marriage or 'illicit inter- 
course, but it is contemplated that her marriage, or illicit intercourse 
with her, will be aiscoraplished by force, or seduction, hpught to 
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bear upon her afterwards. Section 498 embraces all oases where 
the object of the taking, or enticing, is that the wife may have illicit 
intercourse with some other person, even though, as generally hap- 
pens, she is quite aware of the purpose for which she is quitting her 
husband, and is an assenting party to it. Therefore; where a 
procuress induced a married woman of 20 to leave her husband, and 
the facts showed that “ she had made her deliberate choice, and was 
determined of Mi* own free will to leave her husband, and become a 
prostitute in Calcutta,” the Bengal High Court held that no con- 
viction could be maintained under s. 366 : but that there was quite 
sufficient evidence to convict the prisoner of enticing under s. 498, 
“for whatever the wife’s secret inclinations were, she would have 
had no opportunity of carrying them out had not the prisoner 
interfered.” (R. v, Srimotee Poddee, 1 Suth. Cr. 45, S.C. 4, R.J. & 
P. 119.) 

A conviction both under Section 363 & Section 366 is bad. (R, v, 
Isree, 7 Suth. Cr. 56.) 


367 . Whoever kidnaps, or abducts, any person in 
order that such person may be sub- 
Einapping or -jected, or may be so disposed of as to 
tosubpeclaperson be put in danger of being sub]ected, 
grievous hurt, or slavery, or to the 
unnatural lusts of any person, or know- 
ing it to be likely that silch person will be so sub- 
jected or disposed of,.shall be punished with imprison- 
ment of either description for a term which may 
extend to ten years, and shall be liable to fine. 


Commentary. 

Offences under sa. 3#f-370 & 371 committed by any subject of Her 
Majesty, or of an allied Prince upon the high seas, or in Asia or 
Africa are punishable in India under the Slave Trade Act, 39 & 40 
Viet., c. 46, 8.1, 


368 . Whoever, knowing that any person has 
been kidnapped or has been abducted, 
ceS ffleptog wrongfully conceals or keeps such per- 
in conftaement a gou in confinement, shall be punish^ 
kidnapped person. ^ game manner as if he had kid- 
napped or abducted such person, with the sadne 
intention or knowledge, or for the same purpose as 
that with or for which he conceals Or detaias such 
person in confinement. 
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Commentary. 

The mere keeping in a man’s house of a girl whom he knows to 
have been kidnapped, is not an offence under this section. She must 
be restrained or kept out of view as well. (R. v, Jhurrup, 5 N.W.P. 
133 ; R. w. Mt. Chubbooa, ib.) This section refers to those who assist 
the kidnappers and not to the kidnappers themselves. (R. v. Sheikh 
Oozeer, 6 Suth. Cr. 17.) 

369 . Whoever kidnaps, or abducts, any child 

•under the age of ten years, with the 
aMu^ng‘™*chiid intention of taking dishonestly any 
tinder ten years moveable property from the person of 
more^iTpro^^ such child, shall be punished with 
imprisonment of either description for 
a term which may extend to seven 
years, and shall also be liable to fine. 

370 . Whoever imports, exports, removes, buys, 

sells, or disposes of any person as a 
posing of any per- slavo, or accepts, receives, or detains 
son as ft slave. against his wijl any person as a^’slaveT, 

shall be punished with imprisonment of either des- 
cription for a term which may extend to seven years, 
and shall also be liable to fine. 

See note to s. 367, ante p. 303. s* / 

371 . Whoever habitually imports, exports, re- 

moves, buys, sells, traffics, or deaV in 
infito slaves, shall be pupished with trans- 
portation for life, ot with imprison- 
ment of either description for a term not exceeding 
ten years, and shall also be liable to fine.‘- 

See note to s. 367> ante p. 303. 

372 . Whoever sells, lets to hire, or otherwise 
of any ^i^poses of, any minor, under ^he age 

minor for prapoBos of sixteen years, with intent that such 
ofprostitntion,&o. employed, or used, for 

the purpose of prostitution, or for any unlawful and 
inunoral purpose, or knowing it to be likely that 
such minor will be employed, or used, for any such 
purpose, shall be punished with imprisonment of 
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either description for a term which may extend to 
ten years, and shall also be liable to fine. 

Commentary. 

To constitute an offence under this section, it is not necessary 
that there should have been a disposal equivalent to a transfer of 
possession, or control, over the minor’s person ; the mere fact of 
enrolling a minor among the dancing girls of a pagoda, whose pro- 
fession is admittedly that of prostitution, constitutes the offence. 
(R. V. Jaili, 6 Bom. H.C.C.O. 60 ; acc. R. v. Padm'avati, 5 Mad, H.O. 
415, S.C. Weir 83 ; acc. R. v. Arunachellam, 1 Mad. 164.) 

373 . Whoever buys, hires, or otherwise obtains 
Buying of any possession of, any min Or Under the age 
minOTforpurpoMa of sixteeu yeuTS, with intent that such 
of prostitution. miuor shall be employed, or used, for 

the purpose of prostitution or for any unlawful and 
immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such 
purpose, shall be punished with imprisonment of 
eithen description for a term w'hich may extend to 
ten years, and shall als6 be liable to fine. 

Commentary. 

These sections were verv much considered in the case of R. v. 
Shaik Ali. (5 Mad. fl.C. 473.) There, the charge was under s. 373. 
It appeared that the prisoner by an offer of money induced a girl of 
the age of ten years to have a single act of sexuaf intercourse with 
him in an uninhabited house, to which she went at his request for 
the^urpose. Both parties were surprized iu the act, and the man 
was at once taken into custody. The Judges, upon a case referred 
by Scotland, C.J., were of opinion that the conviction was bad. In 
the first place, they were all of opinion that the prisoner had never 
obtained possession of the girl within the meaning of the section. 
Scotland^ C.^.^ said, 

** But, to bring a case within the section, it is, in my opinion, essential to 
show that possession of the minor has been obtained under a distinct arrange- 
ment come to between the parties that the minor’i person should be for some 
time completely in the keeping and under the control and direction of the party 
having the possession, whether ostensibly for a proper purpose or not. Complete 
pOBsession^nd control of the minor’s person obtained *by baying, hiring, pE 
otherwise, with the knowledge or intent that, by the effect of snob posseBsioii 
or control, the minor should or would afterwards be employed or used for eitto 
of the purposes stated, is what the section was intended to make punishable a« 
a crime. The provision seems to me to exclude the supposition that an obtfun^ 
ing of po^ssion in the sense in which that expression is, no doubt, sometimefl 
used, of merely having sexual connection with a woman, could have been jn the 
mind of the framers of the section.” (Acc. R. v, Mt. Bhutia, 7 N.W.P, r* 

On a second point there was a difference of opinion. $he Chief 
Justice said, is not, I think, essential to the o^enoe thah the 

39 
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buying, hiring, or other obtaining of the possession of the minor 
should be from a third person ; the language of the section is quite 
applicable to an agreement or understanding come to with the minor 
without the intervention of a third person, and the vice against which 
the section is directed is certainly not of any lesser enormity in the 
latter case.’* 

On the other hand, Holloway, J., was of opinion that it must be a 
transaction “ of which other parties are the subjects and the minor is 
the object.’*' “This view need afford no encouragement to the 
debauching or seduction of innocent girls without the consent of their 
guardians ; such cases are fully provided for elsewhere, and the fact 
that they«are so removes all doubt from my mind as to the construc- 
tion of the present section.” 

On a third point, Holloway, J. said, “ I must guard myself against 
being supposed to think that nothing more is required than minor- 
ity, a contract, and an intent to have sexual connection, to render 
the man who hires punishable under this section. The intention or 
knowledge must be made out, and it may well be, looking at the 
whole scope of the sections, that the previous ones deal with the 
corruption of girls without the consent of their guardians, or of 
women by suppressing their will by force or deceit, and that these 
deal with the case of trafficking in innocence. They are, perhaps, 
not intended by confounding the provinces of law and ethics to make 
men virtuous by Legislative enactment. A minor, not g<€*nerally 
unchaste, may still be protected by r^s provisions ; while she, who 
has been already devoted to prostitution, may not be within the 
protection, because, on any reasonable construction of the words, an 
unchaste act cannot have been committed with intent to do that 
which has already been done. 

374 . Whoever unlawfully compels any person to 
Unlawful com- 'labour against the will of that person 
pniBory labour. shall be punished with imprisonment 
of either description for a term yrhich may extend 
to one year, or with fine, or with both. 

Commentary. 

The word “ labour** has not been defined, and, therefore, will apply 
either to mental or to bodily labour, though probably the last species 
was principally contemplated by the framers of the Code. The word 
“ unlawfully** applies both to the person compelled and the means 
resorted to. It is not unlawful to compel a child, a scholar, or an 
apprentice to work^ even by means of personal chastisemenlb^ when of 
a moderate nature (ante p. 280.) It is unlawful to compel a servant, 
or a person who is under a contract, to labour by means of personal 
violence, though it would be lawful to do so by moral compulsion, as 
by threats of legal coercion. It would be unlawful to compel a person, 
who was not under an obligation by contract, to do work agamst his 
will, whatever the species of compulsion might be. I conceive, how- 
evw, that the compulsion employed must be such as amount in law 
to duress, and mast at least be as great as would yitiate u coutraet# 



For instance ; actual riolence» or restraint, an illegal arrest, (Duka 
de Cadaval v. Collins, 4 A. & E. 858,) an unlawful detainer of goods, 
(Wakefield v, Newbon, 6 Q. B. 276,) a refusal to perform an act which 
the party employing the compulsion was legally bound to do, (Tra- 
herne V. Gardener, 25 L.J.Q.B. 201, S.C. 8 E. & B. 161.) Mere 
threats of personal enmity, hostile influence, withdrawal of favor, and 
the like would not be sufficient. 

Amends cannot be awarded in a charge under this section, (B. v, 
Phokondu, 6 Suth. Cr. 1.) 

or EAPE. 

375- A man is said to commit “rape” Who, ex- 
cept in the case hereinafter excited, 
has sexual intercourse with a woman 
under circumstances falling under any of the five 
following descriptions : — 

First . — ^Against her will. 

Secondly . — Without her consent. 

i'hirdly . — With her consent, when her consent 
has been obtained by putting her in fear of death 
or of hurt. * 

Fourthly . — With her consent, when the man knows 
that he is not her husband, and that her consent is 
given because she believes that he is another man, 
to whom she is or believes herself to be lawfully 
married. 

^VjftAZy.r^With or without her consent, when she 
is under-^B yeans of age. - • • . . 

Explanation . — Penetration is sufi&cient to consti- 
tute the sexual intercourse necessary to the offence 
•of rape. 

Exception.-^^QxasX intercourse»by^jg£n with his 
own wife, the wife not being under tea years of age, 
is not fape. 

376. Whoever commits rape* shall be.punished 

Pnniskment f or with transportation for life, or with 
■ imprisonment of either description for 

a term which may extend to ten years, and shall ai0 
be liaBle to fine. 
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Commentary.. 

Upon a second conviction for this crime the offender is also liable 
towhipping. (Act VI of 1864?, s. 4.) The essence of the offence of 
rape consists in its being committed against, or without, the consent 
of the female. Accordingly; the offence is complete if committed 
when the woman is incapable of giving a consent ; as, for instance, 
where she is under the influence of stupefying drugs ; or insensible 
from drink ; or, from mental imbecility, is unconscious of the nature 
of the act which is taking place ; or if the consent is to a different 
act from that which is really being done; as for instance, when the 
prisoner had connection with a girl, who believed that she was being 
subjected* to a surgical operation for the benefit of her health, that 
belief being caused by his fraudulent representation. (B. v. Flattery, 
2 Q.B.D. 410.) Nor is it any excuse that she consented at first, if 
the act was aherwarda committed against her will, or that she con- 
sented after the fact, or from fear of injury, or under circumstances 
whfbb rendered a successful resistance impossible. Nor is the mere 
cessation of a genuine resistance a sufficient evidence of consent. 
(R. V, Akbar Kazee, 1 Suth. Cr. 21.) Nor can it be set up as any 
defence that the woman was a common prostitute, or even that she 
was the concubine of the prisoner, if not legally united to him; for, 
however vicious her course of life, slie is still entitled to the proteoAion 
of the law, and may try to be virtuous whenever she chooses. (Arch. 

610.) t. 

In England, it is held that the codsent produced by mere animal 
instinct would be sufficient to prevent the act from constituting a 
rape, and that even in the case of an idiot some evidence of want of 
consent is necessary, (li. v. Fletcher, 21 L.J.M.C. 85; S.C. Bell, 63 ; 
B>. V. Fletcher, L.R. 1, O.C. 39.) But under the Code it would seem 
to be different, since by s. 90 “ a consent is not such a consent as is 
intended by any section of the Code,” if it is given by a person who, 
from unsoundness of mind, is unable to understand the nature and 
consequence of that to which she gives consent.” (See ante p. 

< 

The fourth clause of s. 875 is opposed to, the decision of all the 
English authorities, who in several cases arrived at the conclusion 
that where a woman actually was a consenting party to the act though 
under the influence of mistake, the essential ingredient in the offence 
was wanting. It is obvious that such an assertion, whe'ii put forward 
by a married woman, requires to be scrutinized most suspiciously 
before it is accepted as true. Where there has been intimacy between 
the prisoner and the fepiale, there will always be strong reason to 
suspect that the charge was set up to obviate the consequences of 
detection. 

• V 

In the majority of cases, the only direct evidence of the rape is that 
of the prosecutrix heraelf. Where this breaks down, or cannot be 
obtained, as where the female from extreme youth, or from some 
incapacity, such as being deaf and dumb, cannot give her testimony, 
and there is no other evidence producible (see R. v, Whitehead, 
C.C. 33,) there is nothing for it but to acquit. Her evidence 
shoiLld always be received, not with distrust, but with ^caution, 
remembering that the charge is one easy to make and hard to refute. 
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The first thing necessary to examine in support of her statement is, 
whether there is any indirect evidence that sexuid connection took 
place. Upon this point it is most important to have the evidence of 
a medical man as to the state of the parts. In India such evidence 
is often unattainable, but it would certainly be a suspicious circum* 
stance if no female relation were produced to testify to marks or 
injury or the like. The next thing is to see, whether the connection, 
if it took place, was against her will. For this purpose all the sur- 
rounding circumstances should be carefully sifted. The character 
of the prosecutrix, her intimacy with the prisoner, and the amount 
of familiarity which she had formerly permitted *him to indulge in; 
the place in which the act took place, as shewing that sjhe might 
have obtained assistance ; the distance at which other persons were 
passing by ; any screams or cries which were heard, her conduct 
immediately after the outrage, her appearance, and so forth. (See 
Arch. 610.) 

Evidence is admissible to show that the prosecutrix is a comthon 
prostitute, or that she has had previous connection with the prisoner, 
for both of these are material facts bearing directly upon the question 
of consent. But, although the prosecutrix may be asked on cross- 
examination whether she has not bad illicit connection with other 
me^, her answer is final, and evidence to contradict her is inadmis- 
sible. It is plain that such evidence would only go to her character. 
The fajjt that a woman has had voluntary, though unlawful, inter- 
course with A, is not even •grimd facie evidence that she would 
submit to the same intercourse with Z, unless she is shown to make 
a trade of her person. (R. v. Holmes, I4.R. 1 0.0. 334 ; Ind. Ev. Act 
I of 1872, 8. 163.) 

Under the Evidence Atjt (I of 1872, s. 8, illu8,j.) not only the fact 
that the prosecutrix made a complaint is admissible in evidence, but 
the terms of the complaint. This lets in all those particulars,' 
including the name of the man, which the English'law, with its over- 
tenderness to the prisoner, excludes. 

^e have seen that the badness of a woman’s character is no excuse 
for violating her. It is, however, a very important element in decid- 
ing whether she was violated, or whether she voluntarily consented 
to the act. Hence, the prisoner may always adduce evidence of her 
notorious want of chastity, or of her having had illicit intercourse 
with himself;^ or with other men ; but it would seem that evidence of 
such particular facts cannot be given, unless the prosecutrix has been 
cross-examined upon the point. Because, in fairness to her, she 
ought to be allowed to deny the accusation >f false, or to explain any 
circumstances of suspicion. (Arch. 610.) Where it is necessary to 
acquit t]^e prisoner of rape, on the ground of consent, h^sonufiliste 
convicted of adultery (Deendyal v, Bhyrub, 1 M. Dig. 1/6, § 618; 
GdvernMerili 0. Sirdar Shookl, § 619) ; but he may of an attempt 
to rape, if the facts show that the offence was not consisted. (Act 
XVIII of 1862, B. 17, Cal. H.O. Grim. Pro. and see Cr. P.O., s. 467.) 

There would be nothing to prevent the Judge from alterinff^the 
charge from rape into adultery during the course of trial (Cr. P,0., 
s. 445), .provided the charge was instituted by the woman's bnsbi^d. 
(Bid. 478.) 
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Althongh a husband cannot commit a rape upon bis own wife, who 
^ is above 10 years of age, he may be indicted for aiding and abetting 
in a rape committed by others, a very disgusting instance of which 
occurred in the case of Lord Audley. (1 St. Tr. 339 ; S.C. Arch. 235.) 

By the English law, as mentioned in p. 67, there is an invincible 
presumption as to the impossibility of a rape being committed by a 
boy under fourteen. Here, probably, an earlier date would be fixed ; 
and, possibly, the Court might follow some of the American Judges 
in treating physical capacity as a matter capable of proof, and to be 
proved, independently of any arbitrary presumption. (1 Bishop, 
§ 466.) 

Where a boy, only ten years old, was convicted by the Futwa of 
rape upon a girl only three years old, the Court of N. A. viewed it as 
an attempt only, and punished it as a misdemeanor with one year’s 
imprisonmeut. (Kureem v, Meeun, 1 M. Dig. 176 § 513.) He may, 
however, be convicted of aiding and abetting in a rape by others. 
^ (Arch. 610.) 


OF UNNATURAL OFFENCES. 


Unnatural 

fence. 


377 . Whoever voluntarily has carnal intercourse 
against the or^er of nature wifli any 
man, woman, or animal, shall be pun- 
ished with transportation for life, or 
with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
■liable to fine. • 


Explanation . — ^Penetration is suABLcierit to contii- 
tute the carnal intercourse necessary to the ofience 
described in the section. 


Commentary. 

Upon a seoond conviction for this crime, the offender is ^so liable 
to whipping. (Act YI of 1864, s. 4.) 
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OF OFFENCES AGAINST PEOPEJITY 

OP thepT- 

378 . Whoever, intending to take dishonestly any 
moveable property out of the posses-^ 
® ■ sion of any person without that per-*^ 

son’s consent, moves that property, in order to suohj 
taking, is said to commit theft. 

Explanation 1 . — A thing so long as it is attached to' 
the earth, not bding moveable property, is not the' 
subject of theft; but it becomes capable of being 
the subject of theft as soon as it is severed from the 
earth. 

Explanation 2. — ^A moving, effected by the same 
act which effects the sewrance, may be a theft. ^ 

Explanation 3. — ^A perspn is said to cause a thing 
to move, by removing an obstacle which prevents if 
from moving, or by* separating it from any other^ 
thing, as well as by actually moving if ^ 

Explanation 4. — A person who by any means' 
caftees an animal to move is said to move that animal, 
and to move every/thing which, in consequence of the 
motion so caused, is moved by that animal. 

Explanation 5. — The consent mentioned in the 
definition may be express or implied, and may be 
given either % the person ih possession, or by any 
person having for that purpose authority either 
expressed or implied. 

« Illustrations. , 

(a) A cuts down a tree on Z’s ground, with the intention of die* 
honestly, taking the tree out of Z’s possession without Z's consent. 
Here, as soon a^^ has severed the tree, in order to such taking, he 
has committed Ineft. 

(Mad, k.6. Fro.. 22ad October 1870, S,C. Weir, 90.) 



THEFT. 


312 

(b) A puts a Bait for dogs in his pocket*, and ihns induces Z’s 
dog to folloTV’ it. II Here, if A’s^tention be dishonestly to take the 
dog out of Z's possession without 2Flioons^iit,^A h^s committed the& 
as soon as Z’s dog has begun to follow A. 

(c) A meets a bullock carrying a %ox of treasure. " He drives the 
bullock in a different direction, in order that he may dishonestly take 
the treasure. As soon as the bullock begins to move> A has commit- 
ted theft of the treasiire. 

(d) A, being Z’s servant and intrusted by Z with the care of Z’s 

E late, dishonestly runs away with the plate without Z’s consent. A 
as committed theft. 

t 

(e) Z, going on a journey, intrusts his plate to A, the keeper of a 
warehouse, till Z shall return. A carries the plate to a goldsmith 
and sells it. Here the plate was not in Z’s possession. It could not, 
therefore, be taken out of Z’s possession, and A has not committed 
theft, though he may have committed criminal breach of trudt. 

(f) A finds a ring belonging to Z on a table in the house which 
Z occupies. Here the ring is in Z’s possession, and if A dishonestly 
removes it, A commits theft. 

ig) A finds a ring lying on the high road, not in the possession 
of any person. A, by taking it, commits no theft, though he may 
commit criminal misappropriation of property. 

(h) A sees a ring belonging to ^ lying on a table in Z^s house. 
Hot venturing to misappropriate the ring immediately for fear of 
search and detection, A hides the ring in a place where it is highly 
improbable that it will ever be fbuni by Z, with the intention of 
taking the ring from the hiding place and selling it when the loss is 
forgotten. Here A, at the time of first moving the ring, commit^ 
theft. 

(t) A delivers ‘his watch to Z, a jeweller, to be regulated. Z car- 
ries it to his shop. A, not owing to the jeweller any debt for which 
the jeweller might lawfully detain the watch as a security, ef^ters 
the shop openly, takes his watch by force Qut of Z’s hand and car- 
ries it away. Here A, though he may ha’te committed criminal 
trespass and assault, has not committed theft, inasmuch as what he 
did was not done dishonestly. 

(j) If A owes money to Z for repairing the watch, and if Z re- 
tains the watch lawfully as a security for the debt, and A takes the 
watch out of Z’s possession with the intention of depriving Z of the 
property as a security f^r his debt, he commits theft inasmuch as he 
takes it dishonesljly. 

^ • j 

(h) Again, if A having pawned his watch to Z takes it but of Z’s 
possession without Z’s consent, not having paid what he borrowed 
on the watch, he comiflits theft, though the watch is his own prch 
PfH^ty, ^nasmuoh as he takes it dishonestly. 

(I) A Ihkes’fiSi aiiiole belonging to Z out of Z’j possessiob, with- 
out Z’s consent, wiib the intention of keeping it until he obtains 
money from Z as a reward for its restoration. Here A takes dis- 
honestly 5 A has, tWref ore, oommittad th^ 
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.<m) A, being on friendly terms with Z, goes into Z’a library in Z’s 
absence and takes away a book without Z’s express^ consent, for the 
j^rpose merely of reading it, and with the intention of returning it. 
Here, it is probable that A may have conceived that he had Z*s 
implied consent to use Z’s book. If this was A's impression, A has 
not committed theft. 

(n) A asks charity from Z’s wife. She gives A money, food, and 
clothes, which A knows to belong to Z her husband. Here, it is 
probable that A may conceive ilhat Z’s wife is authorized to give 
away alms. If this was A’s impression, A has not committed 
theft. 

(See R. V. Avery, 28 L.J.M.0. 185 ; S.C. Bell, 150.) 


(o) A is the paramour of Z’s wife. She gives A valuable property, 
which A knows to belong to her husband Z, and to be such property 
as she has not authority from Z to give. If A takes the property 
dishonestly, he commits theft. 


(p) A, in good faith, believing property belonging to Z to [be A’s 
own property, takes that property out of B’s possession. Here, as A 
does not take dishonestly, he does nob commit theft. 

(Sqp R. Berry, 28 LJ.M.C. 70; S.C. Bell, 95.) 


379 . 


Funishmeut for 
theft. 


Whoever commits theft shall be punished 
with imprisonment of either descrip- 
tion for a term which may extend to 
three years, or with fine, or with both. 


Commentary. 

Upon a first conviction for any offence under ss. 378, 380, 381 or 
382, the criminal is liable to whipping in lieu of* the punishment 
provided by the Penal Code. Upon a second conviction he is liable 
to whipping in addition to that punishment. (Act VI of 1864, ss. 2, 3.) 

The crime of theft is, with two exceptions, composed of the same 
ingredients as that kno^n to English law under the term larceny. 
This will be seen by comparing the definition in the text with that 
quoted in Russell from East’s Pleas of the Crown, where larceny is 
defined to be y 

“ The wrongful taking and carrying away by any person of the mere personal 
goods of another from any place, with a felonious intention to convert them to 
his (the taker’s) own use, and make them his own property, without the con- 
sent of the owner.” (2 Russ. 146.) 

The first point of difference between the two definitions is, that the 
Code makes everything the object of theft which is moveable, t.e., 
capable of being severed from its place. The English law, however, 
excluded from larceny all matters * 

** Which savour of the realty, and are, at the time they are taken, part of 
the freehold ; whether they be of the substances of the land, as lead, or other 
minerals; or of the produce of the land, as trees, com, grass, or other fniks ; 
or things afoed to the land, as buildings, and articles such as lead, &o. , annexed 
to buildingi. The severance and taking of things of this desoriptiCNa was, 

, common law, only a trespass.” (2 Buss, 211.) 

40 
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is the 6sselice of 'the offence consists 'in the taking 
out of possession , the thing stolen must be something capable of 
being in possession. Therefore ; wild birds or animals are npt objepta 
of theft ; though, of course, it is different where the birds or animals 
are domesticated or conhiied. It would be theft to steal a tiger from 
a Zoological garden. It would not be theft to cSarry it away from a 
jungle. (2 lluss. 278-282 ; R. v. Townly, L.R. 1, O.C. 315.) The rule 
that wild animals are nob the subject of theft depends upon the 
idea that they cannot be in tlie possession of any one. But this, of 
course, may be negatived, as in the case of birds in an aviary, deer 
in a park, or animals too young to escape from control. (R. v. 
Shickle^L.R. 1, C.C. 158.) 

The second point of difference is, that it is no longer necessary to 
show “an intention to appropriate the chattel and exercise an entire 
dominion over it.” (Per Lord Gam'phelly C. J., R. v, Trebilcock, 27 
L.J.M.O. 103; S.C. D. & B. 458.) It is sufficient to show an inten- 
tion to take dishonestly the property out of jimy person’s possession 
withou t hi s consent, and that it was moved for that purpose. If the 
disFonest intentipn, the absence of consent, and the mpyjpg are 
esIabtishedV the offence will be complete, however temporary may 
have been the proposed retention. 

Nor is it necessary to show that the taking was against the person’s 
consent. It is sufficient if it was without his consent, which is a very 
different thing. (R. r. Fletcher, 28 ^L.J.M.O. 85; S.C. Belf, 63.)* If 
however, knowing that a theft of h*s property is contemplated, he 
consents to his servant aiding the thief in carrying it out, in order 
to secure the detection of the labter, no offence at all is committed, 
as the removal is by his own consent. (Empress v» Troylukho, 4 
Cal. 366.) 

But the possession of the owner, or holder, of the property must 
continue. Thereffore ; where the owner of a bullock buried its carcase, 
and the prisoners dug it up, it was held that there could be no con- 
viction for theft, as the owner had given up all property inland 
possession of, the subject of the alleged theft. (4 Mad. H.C. Appx. 
XXX ; S.C. Weir, 91.) Where the thing tSken is utterly without 
value an acquittal under s. 95 would be supported. (R. v. Kasyabin 
Ravji, 5 Bom. H.C.C.C. 35.) 

The removal must be done “ dishonestly,” which is defined by s. 24 
as involving “ intention of causing wrongful gain to one person, or 
wrongful loss to another person.” Therefore ; it is no theft where 
the articles are taken mistake, or under a bond fide claim of right 
to possess them, however erroneous that claim may be, or with a 
how fide belief that the owner’s implied consent was given. (3 Sav. 
374, s. 378, Ulus, i. m. p.) 

But the mere fact that the prisoner had, or claimed to have, soifie 
rights in the property would not be a sufficient excuse. “ If the 
property was in the possession of the prosecutor in such a way that 
be had a right to hold it against the prisoner, that is, that the 
prisoner could not gpt it without the consent of the prosecutor, then 
it^would be theft, if the prisoner dishonestly possessed hiiQself of it 
with the intention iof appropriating (per ScoUandt C.J., R, v. 
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Ammoyee, 4th Madras Sessions, 1862.) Still less would it be ahy 
defence that the accused had a claim for the price of an article which 
bad subsequently been sold to a third person, and had passed into 
that person’s possession. (R. v. Chellen, Scotland^ O.J., 4th Madras 
Sessions, 1862.) Or, that he took the property in satisfaction of a 
debt due to himself. (R. v, Preonath Banerjee, 5 Suth. Cr. 68 ; S.C. 
1 Wym. Cr. 60.) 

There can, of course, be no conviction where the circumstances 
shew that there was no dishonest intention within the meaning of 
the Penal Code, This was the case in one instance where the Court 
of F. U, acquitted the prisoner, Mr. Strange saying, 

The prisoner appears to have mot the prosecutrix, when the latter was 
incapacitated by intoxication, and to have secured her cloth by placing it under 
the care of the lirst witness. There is no evidence that be removed the cloth 
from the prosecutrix felonious!}', nor that he had any design of appropriating 
it to himself. I cannot, therefore, see that any robbery has been committed.** 
(Mad. F. U. 168 of 1858.) 

So, where a servant found fishermen poaching on his master’s 
premises and seized their nets, which he refused to give up without 
his employer’s orders, the Bengal High Court held that a conviction, 
for theft must be quashed, as It was clear that the prisoner was 
acting bond fide in the interests of his master without any dishonest 
intention. (R. v. Nobin Chuiider, 6 Suth. Cr. 79 ; S.C. 2 Wym. Cr. 
69.) In^l»his case it is plain that the servant’s act was illegal, and 
injurious to the fishermen ; therefore it caused them wrongful loss. 
If he knew this he must be taSen to have intended it, and the fact 
that his primary intention was to serve his employers would not 
niter the case. No doubt, however, the High Court proceeded on 
the ground that he bond fido believed that he was acting rightly 
in detaining the nets. Where the prisoner’s state of mind must 
be found as a fact, and that state of mind is honest, though the 
honesty arises from ignorance of law, the rule that ignorance of 
law is no excuse does not apply. The ignorance does not operate to 
excise the crime, but to show that one of the essential ingredients 
in tne crime was wanting. (See ante p. 60.) 

Where the dishonest fntention is established, it makes no difference 
in the prisoner’s guilt that the act was not intended to procure any 
personal benefit to himself. No one can justify a theft on the Robin- 
Hood principle of taking from the rich to give to the poor. In one 
case a man was indicted for horse stealing, whereupon his companion 
broke into the prosecutor’s stable, took out another horse, drove it 
into a coal pit and so killed it, with the vigw of suggesting that a 
similar accident had happened to the first horse. He was found 
guilty of stealing, though he had never intended ^to make any other 
use of the animal. (Arch. 283.) And, so, it was held in Bengal, 
where the prisoner took the prosecutor’s bullocks against his will, 
aTnd distributed them among the creditors* of the latter. (B. tf* 
Aladaree, 3 Suth. Cr. 2 ; S.C. 4 R. J. & P. 417.) , 

It is not necessary to show that the person out of whose posseesion 
the property was taken was its owner if the taking is itself dishoxieBt, 

will cause wrongful gain to the taker, or wrongful Ipsa to the 
loser. (See illus. j, ante p. 312.) But the mutual position of the 
parties may be such that there can be no dishonesty in the taJdng 
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one from the other without consent asked or given. Hence, if a wife 
carry away and convert to her own use the goods of her husband, 
this, according to English law, is no larceny, for husband and wife 
are one person. (Arch. 284.) Still less of course, if the property is 
her own, as the paraphernalia of an English wife, or the stridhanum 
of a Hindu wife. (R. v. Natha Kalyan, 8 Bom. H.C.C.O. 11.) And 
the same doctrine has been laid down by the Madras High 
Court. (Rulings of 1864 om s. 406, and of 1865 on s. 176.) And, so, 
Scotland^ C.J., directed the jury that a count which charged a 
prisoner as a receiver could not be sustained, inasmuch as the 
prosecutor’s wife Vas the person from whom the goods had been 
received. (R. v. Venkata Reddy, 4th Madras Sessions, 1864. R. v. 
Kenny, 2 Q.B.D. 307.) See, too, illustration (o), where the paramour 
A, and not the wife, is treated as the thief. 

On the other hand, it has been laid down in Bombay that a 
Mahometan wife may be convicted of stealing from her husband, as 
there does not exist tVie same identity of interest between Vmsband 
and wife under Mahometan as under English law. (R. v. Khatabai, 
6 Bom. H. 0.0.0. 9.) And in a Madras case where two persons were 
indicted, the one for adultery with and enticing away the wife of the 
prosecutor and theft of his property, and the other for abetting the 
enticing and theft, and it appeared that the wife by means of false 
keys supplied to her by the second prisoner got possession of the 
prosecutor’s jewels and handed them over to the prisoner, but the 
adultery was negatived, the High Opurt held that it was still open 
to the jury to say that the prisoner dishonestly took part in the 
removal of the husband’s property. In fact, the doctrine of the 
English law appears to have arisen from raising a presumption 
of fact into a presumption of law. The property of an English 
husband is by no means the property of his wife. But the 
relationship between them is such that in the vast majority of 
cases the wife isj allowed the use of her husband’s property, and 
is even allowed, or may imagine herself or be imagined by others 
to be allowed, to deal with it to the extent of disposing it. 
In all cases wher e she imagined she was so authorized, of course 
there could be no theft. Nor could there anything criminal in 
helping her to remove property which the person so helping believed 
she was at liberty to deal with. But there can be no reason why this 
presumption should not be negatived, either as regards the wife her- 
self or those who join in her acts. The English law'tjonsiders that 
as regards third parties it is negatived where the person acting 
with the wife is her paramour. (2 Russ. 283; R. v. Mutters, 
34 L.J.M.C. 54.) But it is obvious that there are numerous other 
facts which might just as conclusively show that the person knew 
that the wife was acting in fraud of her husband. ^ 

On much the same principle as that of the English law it has been 
held that a Hindu husband cannot be convicted of robbing his wife, 
the wife, according to Hindu law, being completely under the control 
of her husband. (R. v, Ootumram, 3 M. Dig. 129, s. 185.) But I 
doubt whether this argument would apply in favour of a Hindu 
husband who dishouestly took his wife’s Stridhana, over which she 
^ absolute control (1 Stra. H.L. 27,28; Bamasami v. Vifasaini, 3 
Mad. H.O. 272) ; or in faTour of a Mahometan husband, who gets no 
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right over his wife’s property by marriage. (MadNaghten’s M.L. 
264) Such property is not in the possession of the wife, on account 
of the husband, so as to make her possession be his possession, 
within the meaning of s. 27. 

Nor can a man be turned into a thief for regaining possession of 
his own property, held by one who has no right to it ; nor can a joint 
tenant, as, for instance, the member of a Hindu undivided family, be 
indicted for a theft of the family goods, since he has just as good a 
right to them as any one else. (Arch. 284. See Jacobs v. Seward, 
L.R. 4, C.P. 328.) But, even in the case of an undivided member, it. 
would be theft it he took the goods for the fraudulent purpose or 
getting any dishonest advantage for himself. For instance ; if he 
secreted any part of the family property for the purpose of appropri- 
ating it for his own exclusive benefit; or if, when a division was in ' 
progress, he took possession of any articles without the knowledge 
of the other co-parceners, for the purpose of securing to himself 
an extra share, (R.*v. Chockanathen, 3rd Madras Sessions, 1864, 
£Utle8ton, J.) And so it would be when the holder of the goods 
had some interest in them, which authorized him to retain them 
against the owner. If I pawn my watch it would be theft to take 
it away from the pawnbroker’s shop without repaying the loan. 
(Ilius. A;.) And, similarly, if the effect of the taking were to charge 
the holder with its price, as when a member of a benefit society 
enterei the room of a person with whom a box containing the funds 
of the society was deposited ^nd took and carried it away, this was 
•held to be larceny, the bailee being answerable to the society for the 
funds. (Arch. 284) And a man might even be convicted of stealing 
his own money from his own sert^ant, if the servant, being ignorant 
of the manner in which the money was abstracted, would have to 
make it good. (R. v. Wdbster, 31 L.J.M.O. 17; S.C.L. & 0. 77; R. 
r. Burgess, 32 L.J.M.C. 185 ; S.C.L. & C. 299.) 

Savigny suggest a curious question, viz., whetfler a person who is 
ignorant that a piece of property is his own, and who, intending to 
steal it, takes it from a third person who has himself no right to it 
and perhaps has stoler^it, can be convicted of theft. He decides the 
question in the negative. “ The owner, who in this manner carries 
away his own property, has the intention of committing a theft but 
in fact commits none, for there is wanting one of the essential con- 
ditions of theft, viz., a violation of the right of another. The intend- 
ing thief is protected, not by his mistake, but by the absence of the 
corpus delicti” (3 Sav. 412.) Probably the same decision would be 
given if the party were indicted under the Penal Code, though, 
undoubtedly, all the requirements of s. 378 would be literally com- 
plied with in the case supposed. Actual injur^r to a right is not 
required, if there is a dishonest intention to injure one. 

In the vast majority of cases where a theft is charged, the property 
has been taken from the owner clandestinely, and without bis con- 
sent. Sometimes, however, it happens that the possession of the 
article^as been voluntarily resigned by the proprietor, and the very 
difficult question then arises, whether the person, to whom it has 
been so resigned, will become a thief in consequenee of Any subse- 
quent dealing with it F It is eyident how important this ^uestioh is, 
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since any mistake upon the subject might result in an indictment 
against a person who lost a borrowed book, and then denied all 
knowledge of the loan ; or whp bought goods, and then refused 
either to pay for, or return them'. 

. A solution of all such doubts will generally be obtained by remem- 
bering, that the essence of theft consists in its being a dishonest, or 
criminal, taking from the possession of the owner without his con- 
sent. Consequently ; if the taking is not criminal, when the pos- 
session is changed, there is no theft. The cases, then, will resolve 
^themselves into four classes, one of which is certainly theft, two of 
which are not theft, while as to the third it seems uncertain whether 
it does, or*does not, come under the definition. 

1. By 8. 27, property is said to be in a person’s possession when 
it is in the possession of his wife, clerk, or servant, even though the 
clerk or servant be only employed temporarily, or on a particular 
occasion. 

• 

For instance ; if I entrust my horse to ray coachman, or plate and 
wine to my butler, my possession of them is never altered. I merely 
hold them by another hand. Instead of shutting them up in a stable 
or room, I put a human lock and key over them, but my right is 
never affected. Consequently; if my servant sells my horse, drisks 
my wine, or pawns my plate, this is theft, because he takes them 
directly out of my possession, criminally and without my leave. And 
so it has been held in numbers of cases where servants appropriated 
money, goods, cheques, bills of exchange, &c., which have been given 
to them by their master for use or custody. (Arch. 293.) On the 
same principle, goods which are the property of the master are in his 
possession so long as they are in the possession of the servant who 
is entrusted with them. A dishonest and fraudulent removal of the 
goods from his possession would be theft, even if it was with his 
consent, provided 'it was known to the person removing them 
that his consent was itself fraudulent and unauthorized. (R. v, 
Hanmanta, 1 Bom. 610.) 

And where the servant was entrusted wilji the property by his 
master, though he obtained it by false pretences, it was still held 
that his possession was the possession of the master. Therefore; 
where a servant, whose duty it was at the end of every day to obtain 
from his employer’s cashier the money necessary to^ay certain 
charges, falsely represented to the cashier, that a larger sum was due 
and appropriated the difference, this was held to be larceny. (R. 
V. Cooke, L.R. 1, O.C. 2^5.) And, so, I conceive it would be under 
the Penal Code, if the money so obtained was his master’s. But it 
would be different if the money belonged to thp third pergon, and 
was obtained from him by a false representation that the master was 
entitled to it, since thq possession of a person’s clerk or servant 
must be a possession on account of that person.” (s. 27.) 

The case is exactly the same where one gives the mere manual 
possession of goods to another, but in such a way as not to part with 
one’s dominion over them. For instance ; the hotel keeper, who allows 
his guest to use his furniture or spoons, gives him no other right 
over them, and of course it would be just as much theft to take the 
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plate out of a hotel as to carry it away from a friend’s house. (Arch. 
295 ; R. V. Thompson, 32 L.J.M.O. 35 ; S.C. L. & C. 225.) 

The Scotch law went even furthef, for it held that 

‘ ‘ If goods are delivered to a stranger, or carrier, for a special and particular 
purpose, independent of any transfer of property, as to bo conveyed to a parti* 
cular place, or subjected to a particular operation, the abstraction of them by 
the person entrusted is theft.’* (Alison, Or, L. 252.) 

Under the present Code such offences would be punishable as 
breaches of trust under s. 405. And so I conceive it would be even 
in the case of a clerk or servant, where the master never had any 
possession of the property except through the means of l 4 is servant, 
^or instance ; if a bill collector were to apply to bis own use money 
which he had received on account of his master, this would certainly 
be a breach of trust under s. 408, and should, I think, be charged as 
such, and not as a theft under s. 381. 

If the clerk, or servant, is authorized to dispose of his master’s 
property and does so, but applies the proceeds to his own use, he 
cannot be indicted for theft of the goods, for the removal of them 
out of his master’s possession was not wrongful ; but he will be liable 
for the misappropriation of the money, under s. 403. (K. v. Betts, 

2^L.J.M.O. 69 ; S.C. Bell, 90.) 

. 2. jlgain ; the owner may not only give up the possession of his 
goods, but also intend to par with all right and dominion over them 
in the event of a particular condition being complied with, but in no 
other event. Now, if a person, intending from the first to trick the 
owner out of his property, werefto get possession of it without com- 
plying with the condition, this, under the English law, is theft. 
(Arch. 287; R. v. McKale, L.R, 1, O.C. 125.) For instance; where a 
party presented himself at a. Post Office and asked for* a watch which 
was there, falsely representing himself to be the person to whom it was 
addressed and so obtained it, this was held to be larceny, because the 
Rpst Office Clerk intended to give it up to no one but the rightful 
owner. (R. v. Kay, 25 L. J.M.0. 149 ; S.C. D. & B. 231.) And the same 
rule applied where posaessioii was obtained by a trick from a 
servant, who was only entrusted with the goods for a special purpose, 
and not authorized to part with them for any other purpose. (R, v. 
Prince, L.R. 1, O.C. 150,) So where a depositor in a Saving’s Bank 
presented a^warrant for 10«. which he was entitled to draw, and the 
clerk, referring by mistake to a wrong letter of advice, handed him 
£8 lOs. 6d., which he entered in the prisoner’s deposit book, and the 
prisoner took away the money ; it being found by the jury that at 
the moment of taking it up he had an animus furandi, it was held 
by eleyjpn against three Judges that he was guilty of larceny. (R. v. 
Middleton, 2 38.) ' 

A different case from the above is that bi what may be termied a 
physical consent, with a real and understood dissent. The following 
is an *in stance. The defendant acted as auctioneer at a mock auction, 
and knocked down a piece of cloth to a woman whom he knew had 
not bid for it, and refused to allow her to leave the room unlesa she 
paid for it. She did so, and he was held to be rightly convicted 
of larceny, since, even if the force used did not make the.oSenee be 
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that of robbery, the defendant got the money from her fraudulently 
and against her will. (R. v. McGrath, L.R. 1, C.C. 205.) 

Bat it is very doubtful wheth^ such cases could be dealt with as 
thefts under the Penal Code. The English law requires the owner^s 
consent to the change of property in the goods (R. v. McKalo, L.R. 
1, C.C. 129,) and that consent may be absent though he assents to the 
manual possession by another. But the Penal Code seems merely to 
inquire, whether the removal, if fraudulent, has been without the 
owner’s consent. There certainly has in the above cases been a consent 
by the owner to the removal, though brought about by fraudulent 
means. At most, the crime is a constructive theft, and the object of 
the Code is to get rid of constructive offences. Every instance of the 
sort would be indictable under s. 4*20 as cheating. Until, therefore^ 
an authoritative decision has been given, it would be well always to 
join a count under that section, especially in trials before the High 
Court, since no conviction for cheating can be had upon a count for 
theft, nor can the Court order an amendment of the indictment, (Act 
XVIII of 1862, ss. 4, 5 ; Cal. H.C. Grim. Pro.) 

3. Where a party has obtained the possession of any chattel bond 
fide and without fraud, and is not a servant of the original owner, no 
subsequent appropriation of the article, or malpractices in reference 
to it, can make him guilty of theft. And this by virtue of its defi’Iii- 
tion; because the taking, the change of possession, was not originally 
criminal. Hence, where goods are delivered to a man upon tiast, or 
taken by him with the owner’s consent, he is not guilty of theft by 
afterwards converting them to his own use. Where the defendant 
saved some of the prosecutor’s goods from a fire which happened in 
his house, and took them home to her own lodgings, but the next 
morning she concealed them and denied having them in her posses-* 
sion, the jury finding that she took them originally merely from a 
desire of saving them for and returning them to the prosecutor, and 
that she had no evil intention till afterwards, the Judges held that 
it was a mere breach of trust and not felony. (Arch. 291.) 

Cases ofthis sort, however, will always bo indictable either under 
s. 403 or ^5. 

4. The last class of cases arises out of the principle ** that if the 
owner part with the property, that is, the right of dominion over the 
thing taken, as well as the possession, there can be no theft in the 
taking, however fraudulent the means by which such delivery was 
procured.” (2 Russ. 196.) Where goods are sold upon credit, the 
purchaser cannot be indiofied for tbeft, though the goods are never 
paid for, and though in fact he never intended to pay for them. So, 
where the defendant; bought a horse at a fair of the prosecutor, to 
whom he was known, and having mounted the horse, said^to the 
prosecutor that ho would return immediately and pay him, to which 
the prosecutor answered ^ very well,” and the prisoner rode the horse 
away, and never returned, this was held to bo no theft, because the 
property as well as the possession was parted with. And thi^e rule 
holds good where the possession and property is obtained from a 
servant, such as the cmshier of a bank, who has a general authority 
to conduct his employer’s business and to part with his property. 

(R. V. Prince, L.R. 1,6c. 160.) 
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Such cases will cow be indicfcable under s. 420 as oheatiog. 

Further ; the crime of theft will not be complete without a moving 
of the article. The principle of this rule is very obvious, that a 
mere intention to commit a crime does not constitute the crime, and 
as the essence of theft consists in an unlawful taking away, it must 
be shown that something was done towards carrying out that offence. 
It is not necessary to prove that the goods were removed out of their 
owner’s reach. Any removal from the spot in which they are, how- 
ever small, will be sufficient, provided the parfy accused have, for an 
instant at least, the entire and absolute possession of them. For in- 
stance ; the offence was held to be complete in cases where the prisoner 
had taken goods out of a chest and laid them on the flocft*, but was 
surprised before he could escape with them. And, so, where he had 
removed a cask from one end of a waggon to the other. (Arch. 295.) 
And in the case of a post office letter carrier, the taking of a letter out 
of the bag in which letters were carried during delivery and placing 
it in his own pocket was held to be sufficient, the Jury having found 
that he put the letter in his pocket intending to steal it. (B». v, 
Poynton, 32 L.J.M.O. 29; S.O. L. & 0. 247.) But the contrary was 
held where the property was merely altered in position, without any 
attempt at removal — as, where the defendant merely set a package 
on«oua, in the place where it lay, for the purpose of cutting open the 
side of it to get out the contents, and was detected before he bad 
accomplished his purpose. (Arch. 296.) Under English law even 
an actual removal is not sufficient, if the prisoner has never had the 
article in his power; as, for instance, where he attempted to carry 
it off, but was unable on account of its being chained to the counter. 
(Ibid.) But the words of a. 378*seem wide enough to take in even 
such a case. 

• 

Lastly ; it may be remarked that, in many cases, the only evidence 
of a theft arises from the fact of the stolen property being found in 
the prisoner’s possession. Upon this point, the following quotations 
ci^ed in Norton on Evidence (325, 326, 4bh ed.) deserve attention : — 

It may he laid down generally, that wherever the property of one man which 
has been taken from hipji without hia knowledge, or consent, is found upon 
another, it is incumbent on that other to prove how he came by it ; otherwise, 
the presumption is that he obtained it feloniously. This, like every other pre- 
sumption, is strengthened, weakened, or rebutted, by concomitant cirenm- 
stances, too immerous in the nature of the thing to be detailed. It will be 
sufficient to aUude to some of the most prominent, such as the length of time 
which has elapsed between the loss of the property and the finding it again ; 
either as it may furnish more or less doubt of the identity of it ; or as it may 
have changed hands oftener in the meantime ; or a# it may increase the difficulty 
to the prisoner of accounting for how he came by it, in all which considerations 
that of the nature of the property must generally bo mingled. So the proba- 
bility of ihe prisoner’s having been near the spot from whence the property was 
supposed to be taken at the time, as well as his conduct during the whole trans- < 
action, both before and after the discovery, are material ingredients in the 
investigation. But the bare circumstance of finding in one’s possession property 
of the same kind which another has lost, unless that other can from or 

other circumstances, satisfy the Court and jury of the identity of it, is not in 
general* sufficient evidence of the goods having been feloniously obtained. 
Though, where the fact is very recent, so as to afford reasonable presumjbtion 
that the property could not have been acquired in any other manner, the Court 
is warranted in concluding it is the same, unless the prisoner can prove the 
contrary. Thus, a man being found coming out of another’s barn, and, upon 

41 
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search, com being found upon him of the same kind with what was in the barn, 
is pregnant evidence of guilt. (2 East P.G. 656 ; B»* v. Oddy, 2 Een. C.O, 264.) 

** But in order to raise this presumption legitimately the possession of the 
stolen property should be clearly traced to the accused, and be exclusive as well 
as recent. The finding it on his person, for instance, or in a locked*up house, 
room, or box of which he kept the key, would be a fair ground for calling on 
him for his defence ; but if the articles stolen were only found lying in a house 
or room in which he lived jointly with others equally capable with himself of 
having committed the theft, or in an open box to which others had access, no 
definite presumption of his guilt could be made. An exception is said to exist 
where the accused is the owner of the house in which stolen property is found, 
who, it is argued, must-be presumed to have such control over it as to prevent 
anything coming in or being taken out without his sanction. As a foundation 
for civil responsibility this reasoning may be correct, but to conclude the master 
of a house guilty of felony on the double presumption, that the stolen goods 
found in the house were placed there by him or with his connivance, and, 
secondly f that he was the thief who stole them, and there are no corroborative 
circumstances, is certainly treading on the very verge of artificial conviction.” 
(Best Ev. 268, and see K. v. Longmead, L. & G. 427 ; 3 Russ. 667 ; R. v. Desilva, 
6N.W.P. 120.) 

Where a prisoner has been convicted of any offence punishable 
under the Penal Code, by means of or in consequence of which the 
possessioTi of property shall have been transferred, and where the 
party has been indicted by the owner of the property, or by his 
executor, or administrator, the Court, may, after conviction, order 
restitution of the property to be made. But if it shall appear that 
any valuable security has been bond fide discharged, or tHkt any 
negotiable instrument has been bond fide received in transfer, without 
notice and for suflScient consideration, restoration shall nob be ordered* 
(9 Geo. IV, c. 74, s. 110; Act XVIIT of 1862, s. 39; Cal. H.O. Crim. 
Pro.) This provision only applies within the limits of the High 
Court in its orginial criminal jurisdiction. , 

In the Mofiissil it is provided by the Cr. P.C., ss. 418-420 and 
Act XI of 1874, s. £18, (Cr. Pro. Code Amend) that 

“ When the enquiry or trial in any Criminal Court is concluded, the Court 
may make such order as appears right for the disposal of any property produced 
before it, regarding which any offence appears to have been committed.** 

“Any Court of appeal, reference, or revision ma^ direct any such order 
passed by a Court subordinate thereto to be stayed; and may modify, alter, or 
annul it.’* 

“ TJm order passed by any Court under s. 418 or 419 may be in tb© form of a 
reference of the property to the Magistrate of the District, or to a Magistrate of 
a division of a District, who shall in such cases deal with it as if the property 
had been seized by the Police and the seizure had been reported to him.” 

The word ‘ property’ in the above sections includes nob only such 
property as has been originally in the possession, or under the con- 
trol, of any party, bub also any property into, or for, which the same 
may have been converted or exchanged, and anything acquired by 
such conversion, or exchange, whether immediately or otherwise. 
(Act XI of 1874,8. 34.) It also includes property produced by a 
witness as well as property found in possession of the acyeused* 
(R. V. Eamdas Samaldas, 12 Bom. H.C. 217.) 

The proTisioBB of the High Court Aoir, X of 1876, s. 116, are 
exactly the same. ; • 
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It will be observed, that under the above sections it is not necessary 
that the trial should have terminated in the conviction of the offender. 
It is sufficient if an offence appears to have been committed regarding 
the property, although the prisoner may not be the offender. (R, v. 
Nilambur, 2 All. 276.) In general, where the proceedings terminate 
in an acquittal, the property would be restored to the person by 
whom it was produced, or in whose possession it was found. (R. v. 
Annapurnabai, 1 Bom. 630.) But even if the trial terminates in a 
conviction, it would bo open to the Court to return the property to 
the person into whose hands it bad come innocently, and if the 
property was money, a bank note, or other negotiable security, 
which passes by delivery such an order would be the rigjat one to 
make, if the property was produced at the trial by a person who had 
received it feond fide for value. (Empress v. Joggessur, 3 Cal. 379.) 

See as to the summary jurisdiction of the Magistrate of the 
District over offences under this section, and ss. 380 & 381, where 
the value of the property does not exceed Rs. 50, Crim. P.C., s. 222. 

380. Whoever commits theft in any building, 

' tent, or vessel, which building, tent, 
iug or vessel is used as a human dwelling, 
or for the custody of property, shall 
be pullished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also bo liable to fine. 

.Commentary. 

Where the theft was of a cloth, spread out to dry on the roof af a 
house, to which the prisoner got access by scalidgthe wall, it was 
held that there was no entry into the house, and, consequently, there 
coifld neither have been house-breaking nor theft in a house, and 
that the fact that the roof was used for various domestic purposes 
could make no difference. (Pro. H.C. Mad., 17th March, 1866, S.C. 
Weir, 91.) So, a theft from a verandah is not theft in a building. 
(Mad. H.C. Rul., 28th Oct. 1870. S.C, Weir, 92.) A cattle shed is 
** a building psed for the custody of property’’ within this section. 
(Pro. H.C. Mad., 24th November, 1866.) 

See Act VI of 1864, ss. 2, 3, (Whipping) ante note to s. 379, p. 313. 

% 

Theft in a house is an aggravated theft, which is not cognizable 
by hea4s of villages in the Madras Presidency,. (Rulings of High 
Clourt of*Madras, 1864, on s. 380.) 

381. Whoever, being a clerk eft* servant, or being 

employed in the capacity of a clerk or 
servant, commits theft in respept of 
any property in the possession of his 
* master or employer, shall be punished 
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with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 


Commentary. 

Policemen who stole money, shut up in a box, placed in the Police 
Treasury buildings of which they had charge, were convicted under 
this section, and not s. 409, (R. v. Juggurnath, 2 Suth. Cr. 55; S.C. 
4 R. J. & P. 362 ; R» v, Boidnath, 3 iL, Gr. 29.) 

Where#a servant being sent by his fellow-servants to receive their 
pay from their common master, made away with it, it was ruled that 
ho received it as their agent, and that it ceased to be the master’s 
money and became theirs. (R. v, Barnes, L.R. 1, C.C. 45.) Such an act 
would be punishable here as criminal breach of trust under s. 506. 

Questions often arise as to whether a person in possession of 
monies not belonging to himself, holds them as the clerk or servant 
of his employer, so that his possession is that of bis master, or 
merely as an accountable agent. In the former ca^e his misappro- 
priation of these would be a theft under s. 381 ; in the latter a 
criminal breach of trust. One test seems to be whether he is behind 
to hand over to his master, or apply for his benefit, the identical 
coins which are in his possession, or whether he is only liound to 
bring them into account as a sum whfch he is bound to make good, 
with liberty in the meantime to apply the coins in any manner he 
likes. In the former case he is a ijervant; in the latter he is merely 
a trustee, like a banker or receiver. (R. v, Tyree, L.R. 1, O.C. 177.) 
See, too, note to s. 408. 

See Act VI of 1864, as. 2, 3, (Whipping) ante note to a. 379, p. 313. 

382 . Whoever commits theft, having made pre- 
paration for causing death, or hurt,Mor 
restraint, or fear oKdeath, or of hurt, 
or of restraint to any person, in order 
to the committing of such theft, or in 
order to the effecting of his escape 
after the committing of such theft, or in order to 
the retaining of property taken by such theft, shall 
be punished with rigorous imprisonment for a term 
which may extend to ten years, and shall hlso be 
liable to fine. . 

UluBtrations, 

(a) A commits theft; on property in Z's possession, and, while 
committing this theft, he has a loaded pistol under bis garment, 

purpose of hurting Z ^ case IS 

saouia resistk A has commit ted the oReuce defined in this section. 


Theft after pre- 
paration made for 
causing death or 
hart, in order to 
the committing of 
the theft. 
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(h) A picks Z’s pocket, having posted several of his oorapanions 
near him, in order that they may restrain Z if Z should perceive 
what is passing and should resist, or should attempt to apprehend 
A. A has committed the offence defined in the section. 

See Act VI of 1864, ss. 2, 3, (Whipping) ante note to s. 379, p. 313. 

383. Whoever intentioBally puts any person in 
fear of any injury to that person or to 
X or ion. other, and thereby^ dishonestly 

induces the person so put in fear to deliver to any 
person any property or valuable security, or anything 
signed or sealed which may be converted into a 
valuable security, commits “ extortion.” 

Illustrations, 

(a) A threatens to publish a defamatory libel concerning Z, 
unless Z gives him money. He thus induces Z to give him money, 
A has committed extortion. 

(6J A threatens Z that he will keep Z’s child in wrongful confine- 
ent, unless Z will sign and deliver to A a promissory note binding 


Z signs and delivers the note. A has 


men 

Z to pa^ certain monies to A 
committed extortion. ^ 

(c) A threatens to send club-men to plough up Z’s field, unless 
Z will sign and deliver to B a bpnd binding Z under a penalty to 
deliver certain produce to B, and thereby induces Z to sign and 

deliver the bond. A has committed extortion. 

• 

(d) A, by putting Z in fear of grievous hurt, dishonestly induces 
Z to sign or afiix his seal to a blank paper, and deliver it to A. Z 
signs and delivers the paper to A. Here, as the paper so signed may 
be gonverted into a valuable security, A has committed extortion. 

384* Whoeveig commits extortion shall be punish- 
ed with imprisonment of either descrip- 
tion for a term which may extend to 
• three years, or with fine, or with both. 

Commentary. 

Extortion under certain circumstances wiirbecome robbery. {Post 
s. 390.) The offence under this Code seems to include some cases 
which would have been treated as robbery undei^ English law, and 
others which would not have been punishable under the English law, 
though they would under the Scotch system.. 

Under the English law the offence of robbery was equally com- 
pleted, although the actual delivery of the thing taken was the act 
of the party robbed, provided that delivery arose from bis being put 
in fear. (2 Russ. 104.) But there were some sorts of fear wbicm tha 
English Jaw did not consider as suffieient to justify a person in' 
yielding ; therefore, it was held that the fear of injury to cduynsdler 


Punishment for 
extortion. 
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was not} such an intimidation as would amount to robbery, unless 
in the single case of threatening to accuse of an unnatural offence. 
(3 ihid,i 118-124.) The offence of extortion under s. 383 seems to 
embrace two classes of cases— every threat of prospective in- 
jury, of whatever nature ; and, secondly ^ every threat of immediate 
injury, provided the injury apprehended is not ^eath, hurt, or 
wrongful restraint. But the mere going about and collecting 
money, upon an assertion that an order had issued to tax the 
persons upon whom the demand was made, is not extortion but 

cheating. (5 R.J. & P. 147.) 

• 

The offence will be extortion, though the injury threatened is one 
which the party employing the menace would be justified in resort- 
ing to, provided the threat is used as a means of obtaining an undue 
advantage. It is lawful to bring a criminal to justice, or to expose 
a rogue, but it is extortion to wring from his fears of detention any 
profit which he would not otherwise be willing to bestow. 

Accordingly ; it has been held, that where money was extorted by 
a threat of bringing a criminal charge, the offence was equally com- 
mitted whether the charge was true or false. (R. v. Mobarruk, 7 
Suth. Cr. 28 ; S.C. 3 Wym. Cr. 19.) 

And it is extortion to make use of real, or supposed, influence to 
obtain money from a person against his will under threat, in case of 
refusal, of loss of appointment. ^(R. v, Abbas Ali, 18 Suth. C^\ 17.) 

But where a defendant was convicted of extortion, and it appeared 
that he was engaged as junior Vakil, and that in the absence of his 
senior who bad instructed him to^ask for an adjournment he com- 
pelled his client to pay him an extra fee and then conducted the 
case, it was held that the conviction bad. Being engaged as 
junior to another, the Court said that he was under no obligation to 
conduct the case alone, and, therefore, there was neither an offence 
nor anything prohibited by law in his insisting on an additional fee. 
(5 Mad. H.O. Appx. xiv ; S.O. Weir, 93.) It may be doubted whether 
the High Court was right in the view that it took of a juilior 
Counsel’s obligations. This, however, does not affect the principle 
laid down. ^ 

Hot only must there be a putting in fear, but the fear must be 
the inducement which causes the other person to deliver up the 
property. * 

“ The degree of such alarm may vary in different cases. The essential mat- 
ter is, that it be of a nature and extent to unsettle the mind of the person on 
‘whom it operates, and to t(fke away from his acts that element of free volun- 
tary action which alone constitutes consent.” {Per Wilde, B., R. v. Walton, 
32 L.M.J.C. 79; S.O..L. & 0. 288.) 

The act, however, must be done dishonestly (see s. 24), and, there- 
fore, if a person hondjide believes himself to be entitled to the 
property in question, the crime will not have been completed. 
(Arch 356 ; R. v. Abdul Kadar, 3 Bom. H.O.O.C. 45.) 

Where by arrangement among several persons tbe threat is used 
by some, and the property obtained by that threat is received by the 
j^^rs, all are equally guilty of extortion. (R, v. Shankar^ 2 Bom^ 
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Delivery of the property by the person put in fear is an essential 
to the offence. If, there foise> no such delivery takes place, but the 
persons who are intimidated passively allow the offenders to take 
away the property, this would be robbery if the threat came under 
the terms of s. 390, but not extortion. (R. v, Duleelooddeen, 5 Sutb. 
Cr. 19; S.a 1 Wym. Cr.20.) 

385. Whoever, in order to the committing o£ 
extortion, puts, any person in fear, or 
in^fea^of mjury attempts to put any person in fear, of 

shall be punished with im- 
prisonment of either description for a 
term which may extend to two years, or with fine, 
or with both. 

386- Whoever commits extortion by putting any 
person in fear of death, or of grievous 
pntfctoy'^a“per8on hurt to that person, or to any other, 

wia hurt!^ shall be punished with imprisonment 
^ of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 

387. Whoever, in order to the committing of 
Putting person oxtortibn, puts or attempts to put any 

in fear of death or person in fear of death, or of grievous 
in order to commit uurt to that person. Or to any other, 
®**oi^ion- shall be punished with imprisonment 

of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

388. ^Y^oever commits extortion by putting any 
Extortion by P^rsou in fear of an accusation against 

threat^ that jjorson or any^other, of having 

° committed, or attempted to commit, 
®^y {see s. 40,* ante p. 26) 

punishable with death, or with trans- 
portation for life, or with imprisonment for a term 
which .may extend to ten years, or of having attempt- 
ed to induce any other person to commit such 
offences, shall be punished with imprisonment of 
either flesoription for a term which may ezl^d to 
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ten years, and shall also be liable to fine ; and, if the 
offence be one punishable under Section 377, may 
be punished with transportation for life. 

Conuaentary. 

Where the prisoner threatened A’s father that he would charge A 
with having committed an unnatural offence with a mare, his object 
being to force the father to buy the mare at the prisoner’s price, this 
was held to amoucit to extortion under an English statute similar in 
effect to 8. 388. (R. v. Redman, L.R. 1, C.C. 12.) 

See Cfr. P.C., s. 89, ante p. 110. 

Persons convicted under ss. 388 & 389 may be whipped in lieu of 
the punishment prescribed by the Penal Code, and upon a second 
conviction may be whipped in addition to that punishment, provided 
no longer imprisonment than five years has been inflicted. (Act VI 
of 1864», ss. 2, 3, 7.) 

389 - Whoever, in order to the committing of 
extortion, puts or attempts to put any 

Putting person person in fear of an accusation against 

in fear of accuaa- f, , , . p • 

tion of offence, in that porson or any other, ot (having 
OTtortion. committed or* attempted to commit an 

offence, (see s. 40, ante p. 26) punish- 
able with death, or with *transportation for life, or 
with imprisonment for a term ^ which may extend to 
ten years, shall be punished with imprisonment of 
either descrijition for a term which may extend to 
ten years, and shall also be liable to fine ; and, if 
the offence be punishable under^ Section 377, may 
be punished with transportation for life. 

See note to s. 388. 


Robbery. 


OF ROBBERY AND DACOITY. 

390 . In all robbery there is either 
. theft or extortion. 


Theft is “ robbery” if, in order to the committing 
of the theft, or in committing the theft, 
10 ^^. *’*®**^ “ or in carrying away, or attempting to 
carry away, property obtained by the 
theft, the offender, for that end, voluntarily causes, 
or attempts t& cause, to any person death, or hurt, or 
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wrongful restraint, or fear of instant death, or of 
instant hurt, or of instant wi’ongful restraint. 

Extortion is “ robbery” if the offender, at the time 
of committing the extortion, is in the 
is robber presence of the person put in fear, and 
commits the extortion by putting that 
person in fear of instant death, of instant hurt, or of 
instant wrongful restraint to that person or to some 
other person, and, by so putting in fear, inducfes the 
person so put in fear then and there to deliver up 
the thing extorted. 

Explanation . — The offender is said to be present 
if he is sufficiently near to put the other person in 
fear of instant death, of instant hurt, or of instant 
wrongful restraint. 

Illustrations. 


(а) A Voids Z down, and fraudulently takes Z*s money and jewels 
from Z’s clothes without Z^s consent. Here A has committed theft, 
and in order to the committing of that theft has voluntarily caused 
wrongful restraint to Z. A has, therefore, committed robbery. 

(б) A meets Z on the high road, shows a pistol, and demands Z’s 
purse. Z, in consequence, &^^rrenders his purse. Here A has extort- 
ed the purse from Z by putting him in fear of instant hurt, being 
at the time of committing the extortion in bis presence. A has, 
therefore, committed robbery. 

(c^ A meets Z and Z’s child on the high road. A takes the child 
and threatens to fling it down a precipice unless Z delivers his 
purse. Z, in consequence, delivers bis purse. Here, A has extorted 
the purse from Z by causing Z to be in fear of instant hurt to the 
child who is there present. A has, therefore, committed robbery on Z. 

(c2) A obtaifis property from Z by saying, “ Your child is in the 
hands of my gang, and will be put to death unless you send us ten 
thousand Rupees.” This is extortion and punishable as such, but it 
is not robbery unless Z is put in fear of the inM^ant death of his child. 


Commentary. 

Bobbery, as defined in s. 390, consists of a completed theft, or of a 
completed extortion, with some additional gircumstances. Every 
case which is robbery under this section would have been robbery 
under English law, but the converse does not appear to be true. The 
definition of robbery under both English and Scotch law was a theft 
by violence or putting in fear. (2 Buss. 108, 123 ; Alison Or. L. 227.) 
Therefore ; it was held to be robbery in one case, where it a^ipeared 
that the*prisoner snatched at a sword while it was hanging at a^ 

42 
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gentleman’s side, whereupon the latter instantly laid tight hold o£ 
the scabbard, which caused a struggle between them, in which the 

S risoner go« possession of the sword and took it away. (2 Euss. 109.) 

lut under the above section the violence must amount to a causing 
or attempting to cause death, or hurt (see s. 319,) or wrongful 
restraint (see s. 339) or the fear of such. Apprehension of injury to 
property or character will not amount to robbery, though it will be 
extortion under s. 383. 

Where the property is forcibly taken away from the owner under 
the above circumstances the offence will be theft turned into robbery. 
Where, however, the owner is prevailed upon himself to surrender 
his property, then it will be the crime of extortion aggravated into 
robbery. 

In order to constitute robbery, there must be an act of theft or of 
extortion completed, and, therefore, the accused must have had such 
a possession of the property as would constitute the above crimes ; 
but a merely momentary possession is suflShient, and the crime is 
completed though the property is given back immediately. Hence, 
in one case, where 

“ It was found that the prisoner stopped the prosecutor as he was carrying a 
feather bed on his shoulders, and told him to lay it down or he would shoq^. him. 
The prosecutor laid the bed on the ground ; but before the prisoner could take it 
up, so as to remove it from the spot where it lay, he was apprehended. The 
Judges were of opinion that the offence was not completed, and ^he was dis- 
charged.” (1 Leach, 322.) • 

Of course, in a similar case under the present Code, he could be 
convicted of an attempt to rob under s. 511. 

The use of violence will not convert theft into robbery, unless the 
violence is committed for one of the ends specified in s. 390 ; there- 
fore, where a thief, finding himself observed, abandoned his booty 
and ran away, throwing stones at the owner to prevent pursuit, the 
Madras High Court ruled that the offence was not robbery. (Mad. 
H.O. Pro. ; 2nd March 1865; S.C. Weir, 94.) 

As in the case of theft or of extortion, so in the compound 
crime of robbery, the act must be done dishonestly (see s. 24) ; and, 
therefore, if a person, bond fide believing that property in the 
personal possession of another belongs to himself or to another, on 
whose behalf he is acting (2 R.J. & P. 114; E. v. K?iraka Nachiar, 
3 Mad. H.(L 254, S.C. Weir, 94; 3 Sav. 374), takes that property 
away from such person with menaces and violence, this is not 
robbery ; and it is a qitestion of fact, whether the prisoner did not 
act under such bond fide belief. (2 Euss. 105.) 

Upon the crim6 of robbery the framers of the Code remark (p. 77), 

” There can be no case of robbery which does not fall within the definition 
either of theft, or of extoition. But in practice it will perpetually be matter of 
doubt whether a particular act of robbery was a theft or an extortion. A large 
portion of robberies will be half theft, h^f extortion. A seizes Z, threatens to 
murder him unless he delivers all his property, and begins to pull off Z’e 
ornaments. Z in terror begs that A will take all he has, and spare his life, Z 
assists in taking off his ornaments and deUvers them to A , Here such ornaments 
as Z took without A*s consent are taken by theft. Those which Z ^pli^ored up 
from fear of death ate acquired by extortion.” 
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391. When five drmore persons conjointly com- 

Daooit ^ commit, a robbery, 

““ y* or where the whole number of persons 

conjointly committing, or attempting to commit, a 
robbery, and persons present and adding such com- 
mission or attempt amount to five or more, every 
person so committing, attempting, or ^ding, is said 
to commit “ dacoity.” 

Commentary. 

Where hurt is caused in the commission of a robbery or dacoity it 
need not be charged as a separate offence, since it is included in the 
definition of the crime. (1 R.J. & P. 65.) Bub hurt or grievous hurt 
voluntarily caused in the commission of a robbery or a dacoity consti- 
tutes an aggravation of* it, which should be charged under ss. 394 or 
397. See note to s. 394. 


392. Whoever commits robbery shall be punished 
with rigorous imprisonment for a term 
which may extend to ten years, and 
• shall also be liable to fine ; and if the 
robbery be committed on the highway, between sun- 
set and sunrise, the imprisonment may be eltended 
to fourteen years. 

Commentary. 


See Or. P.O., s. 89, ante p. 110. 

Any person who is a second time convicted of robbery or dacoity, 
or o4 the offences defined in ss. 393 & 394, may be whipped in addition 
to the punishment provided by the Penal Code, unless he has been 
sentenced to transportation or to imprisonment for a longer term 
than five years. (Act VI of 1864, ss. 4, 7.) 


393. Whoever attempts to commit robbery, shall 
* be punished with rigorous imprison- 
Attempttocom- ment for a term which may extend to 
mrtro eiy. gevon years, and sllall also be liable 
to fine. 


See no^e to s. 392. 

394. If any person, in committing or in attempt- 
ing to commit robbery, voluntarily 
causes hurt, such person, and any 
opmmitting rob. other porson, jointly concerned in 
* committing or attempting to cwBamit 
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Buch robbery, shall be punished with transportation 
for life, or with rigorous imprisonment for a term 
which may extend to ten years, and shall also be 
liable to fine. 

Commentary. 

See note to b. 392. 

The offence defined in s. 391 is included in s. 39J*, and, therefore, a 
prisoner who has committed both offences, as part of the same trans- 
action, should be sentenced under s. 394 only. (R. v, Mootkee, 
2 Suth. Cr. 1.) 

395. Whoever commits dacoity shall be punish- 

ed with transportation for life, or with 

Punishment for rigoi’ous imprisonment for a term which 
dacoity. may extend to ten years, and shall also 

bo liable to fine. 

See note to s. 392, 

396. If any one of five or more persons, who are 

conjointly committing dacoity, com- 
mmder!*^^ mits murdei’ in so committing dacoity, 

every one of tljose persons shall be 
punished with death, or transportation for life, or 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

See note to s. 392. 

397. If, at the time of committing robbery or 

Bobbery or da- dacoity, tho offender uses any deadly 

coity, with at- weapon, OP causcs grievous hurt to 
death or grievous any persoD, or attempts to cause death 
or grievous hurt to any person, the 
imprisonment with which such offender shall be 
punished shall not be less than seven years. 

Commentary. 

See Cr. P.0,, s. 89, ante p. 110. 

The liability to enhanced punishment under this section is limited 
to the offender who actually causes grierohs hurt. (Mad. H.C. Bui., 
I8th March, 1868, e.G-Wou-, 99.) 
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398- If, at the time of attempting to commit 
robbery or dacoity, the offender is 
commit® “5b Jy armed with any deadly weapon, the 
or daooity when imprisonment withwhichsuch Offender 
weapon. shall be punished shall not be less than 

seven years. 

See note to e. 397. 

399. Whoever makes any preparation for com- 

mitting dacoity shall be punishbd with 
atira^to* SSit rigorous imprisonment for a term 
daooity. which may extend to ten years, and 

shall also be liable to fine. 

400. Whoever, at any time after the passing of 

„ . , , , this Act, shall belong to a gang of 

belonging to a pcrsons associated tor the purpose of 
gang of dacoits. habitually committing dacoity, shall 
be pijnished with transportation for life, or with 
rigorous imprisonmentrfor a term which may extend 
to ten years, and shall also be liable to fine. 

401. Whoever, at any time after the passing of 

this Act, shall belong to any wander- 
befon^^®”to l^g Or Other gang of persons associated 
^“dering gang of for the purpose of habitually commit- 
• ’ ting theft or robbery, and not being a 

gang of thugs ojr dacoits, shall be punished with 
rigorous imprisonment for a term which may extend 
to seven years, and shall also be liable to fine. 


* Commeatary. 

In a case under this section, it is necessary first to prove associ- 
ation, and, secondly, that the associationi^ is for the purpose of 
habitual theft, and that habit is to be proved by an aggregate of 
acts. (R. V. Srirani Venkatasami, 6 Mad. H.0. 120 ; ,8.0. Weir, 101.) I 
do not fimagine, however, that it would be necessary to prove such 
acts with the same accuracy as if each was the subject of a charga 
of theft. K* 

402. Whoever, at any time after the passing Bf 

em lin for mOPO 

pn^r o“*oom! persons assembled for the pur^se of 
mitting dacoity, committing docoity, shall be punished 
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with rigorous imprisonment for a term which may 
extend to seven years, and shall also be liable to fine. 

Commeiitary. 

See Cr. P.O., s. 89, ante p. 110. 

Magistrates, or officers exercising the powers of Magistrate, may 
exact security for good behaviour for one -year from persons who 
appear from general evidence to be by repute robbers, house-breakers, 
receivers of stolen property, or persons of notoriously bad livelihood. 
(Cr. P. 0., s. 605.) Where, under the circumstances, the release of such 
person T^ithout security at the expiration of one year may appear 
hazardous to the community, the period may be extended to three 
years. {Ihid* s. 506.) In default of security the party may be com- 
mitted to prison. (/6id., s. 510.) 

OF CRIMINAL MISAPPROPRIATION OP PROPERTY. 

403 . Whoever dishonestly misappropriates, or 
^ . converts to his own use, any moveable 

appropriation of property, shall be punished with im- 
property. prisonment of either description for a 

term which may extend to two years, or witlj fine, 
or with both. . 

Illustrations. 

(а) A takes property belonging lx> Z out of Z’s possession, in good 
faith believing at the time when he takes it that the property be- 
longs to himself. A is not guilty of theft*, but if A, after discover- 
ing his mistake, dishonestly appropriates the property to his own 
use, he is guilty of an offence under this section. 

(б) A, being on friendly terms with Z, goes into Z^s library in Z’s 
absence and takes away a book without Z’s express consent. Here, 
if A was under the impression that he had Z’s implied consent to take 
the book for the purpose of reading it, A has not committed theft. 
But if A afterwards sells the book for his own benefit, he is guilty of 
an offence under this section. 

(c) A and B being joint owners of a horse, A takes Jhe horse out 
of B’s possession, intending to use it. Here, as A has a right to use 
the horse, he does not dishonestly misappropriate it. But if A sells 
the horse and appropriates the whole proceeds to his own use, be is 
guilty of an offence under this section. 

Explanation ^! . — A dishonest misappropriatipn for 

a time only is a misappropriation within the meaning 

of this section. * 

' 0 

Illustration, 

A finds a Government promissory note belonging to Z, bearing a 
blank endorsement. A, knowing that the note belongs to Z, pledges 
It with a banker as a security for a loan, intending at a futtpre time 
to restore it to Z. A has committed an offence under this section* 
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Explanation 2. — A. person wlio finds property not 
in the possession of any other person, and takes such 
property for the purpose of protecting it for, or of 
restoring it to, the owner, does not take or misappro- 
priate it dishonestly, and is not guilty of an offence ; 
but he is guilty of the offence above defined if he 
appropriates it to his own use when he knows or 
has the means of discovering the owner, or before 
he has used reasonable means to discover ahd give 
notice to the owner, and has ke^t the property a 
reasonable time to enable the owner to claim it. 

What are reaspnable means, or what is a reason- 
able time in such a case, is a question of fact. 

It is not necessary that the finder should know 
who is the owner of the property, or that any parti- 
cular person is the owner of it : it is sufficient if, at 
the time of appropriating it, he does not believe it 
to be his own property, or in good faith believes 
that the real owner cannpt be found. 

Illustrations, 

{a) A finds a Rupee on the high road, not knowing to whom the 
Rupee belongs. A picks up the Rupee. Here A has not committed 
the ofEence defined in this section. • 

^h) A finds a letter on the road, containing a bank note. From 
tVfe direction and contents of the letter he learns to whom the note 
belongs. He appropriates the note. He is guilty of an offence 
under this section. 

(o) A finds a cheque payable to bearer. He can form no conjec- 
ture as to the person who has lost the cheque. But the name of the 
person who Ifas drawn the cheque appears. A knows that this person 
can direct him to the person in whose favour the cheque was drawn. 
A appropriates the cheque without attempting to discover the owner* 
He is guilty of an offence under this sectio^. 

{d) A sees Z drop his purse with money in ij;. A picks . 

purse mth the intention of restoring it to Z, but afterwards appropri- 
ates it to his own use. A has committed an offence under this iection; 

(e) A finds a purse with money, not knowing to whom it belop^ ; 
he afterwards discovers that it belongs to Z, and appropriates it* to 
his own use. A is guilty of an offence under this section. 

(/) A finds a valuable ring» not knowing to whom it belongs. A 
sells it immediately without attempting to aiscover the OWher. A is 
guilty (Se an offeuoe under this section* 
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Commentary. 

This section is intended to provide for certain acts which would 
not be criminal under other heads. Theft involves an act criminal at 
the moment it first took place ; it also involves taking a thing out of 
the possession of the owner. Criminal misappropriation takes place 
when the possession has been innocently come by, but where, by a 
subsequent change of intention, or from the knowledge of some new 
fact, with which the party was not previously acquainted, the retain- 
ing becomes wrongful and fraudulent. (R. v, Kareem Bux, 3 N.W. 
P. 30.) Criminal bl'each of trust can only exist where some relation 
of trust ^ists between the parties, but under the present head all 
that is necessary is, that the prisoner should convert to his own use 
property which he kno#8 is not his own, not believing himself to be 
authorized bo do so. Cheating, like theft, pre-supposes a fraudulent 
intention at the time the possession of the property was charged, 
which, as we have seen, is nob an ingredient in the present offence. 
(R. V, Shamsoondur, 2 N.W.P. 475.) 

Under the English law the finder of property who appropriates it 
to himself, knowing, or having the means of ascertaining, the owner, 
pommifcs larceny. But he commits no offence whatever if he has no 
such knowledge, or means of knowledge, at the time of the appro- 
priation, though he retains the property designedly after becoming 
acquainted with its rightful ownership. Under s. 403 both cases 
constitute the offeuce of criminal misappropriation. 

A charge under this section should specify the person to whom the 
property belonged. (R. v. Parbutty Churn, 14 Suth. Or. 13.) 

404 . Whoever dishonestly misappropriates, or 
converts to his own use, property, 
appropriation of KiiowiDg that such property was in 
ed°^7*'a possossion of a decoasod person at 

person at the time the time of that person’s decease, and 

of J118 dcSfCJl* j j*l 

has not since been in the possession of 
any person legally entitled to such possession, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and 
shall also be liable' to fine ; and, if the offender at 
the time of such person’s decease was employed by 
him as a clerk or servant, the imprisonment may 
extend to seven years. 

Illustration, 

Z dies in possession of furniture and money. His servant A, 
before the money comes into the possession of any person entitled to 
possession, dishonestly misappropriates it. A has coxpmitted 
the offence defined in this section. 
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Commentary, 

This section only applies to moveable property. (R. v.. Qirdhar, 
6 Bom. H.C.C.O. 33.) 

A conviction under ss. 404 or 403 vril) be valid, although the offence 
really committed was a theft tinder ss. 378,380, or 381. (Act X of 
1875, 8. 21, (H.O. Cr. Pro.) and see Or. P.C., s. 456.) 


OP CEIMINAL BREACH OP TRUST. 


Criminal breach 
o£ trust. 


405 . Whoever, being in any manner entrusted 
with property, or with any dominion 
over property, dishonestly misappro- 
priates, or converts to his own use, that 
property, or dishonestly uses, or disposes of, that 
property i n violatio n of any direction of law prescrib- 
ing the mode in which such trust is to be discharged, 
or»of any legal contract, express or implied, which 
he has made touching the discharge of such trust, or 
wilfully sufEers any other person so to do, commits 
“ criminal breach of trust.” 


lllmtrations. 


(а) A, being executor to the will of a deceased person, dishonestly 
disobeys the law which directs him to divide the effects according to 
the will, and appropriates them to his own use,. A has committed 
criminal breach of trust. 

• 

(б) A is a warehouse-keeper. Z, going on a journey, entrusts his 
furniture to A, under a contract that it shall be returned on payment 
of a stipulated sum for warehouse room. A dishonestly sells the 
goods. A has committed criminal breach of trust. 

(e) A, residing in Calcutta, is agent for Z, residing at Delhi. 
There is an express or implied contract between A and Z that all 
sums remitted by Z to A shall be invested by A according to Z'a 
direction. Z remits a lac of Rupees to A^ with directions to A to 
invest the same in Company’s paper. A dishonestly disobeys the 
directions, and employs the money in his own business. A has com- 
mitted criminal breach of trust. 

(d) But if A, in the last illustration, not, dishonestly but in good 
faith, believing that it will be more for Z’s advantage to hold shares 
in the Bank of Bengal, disobeys Z’s directions, and buys shares in 
the Bank of Bengal for Z instead of buying Company’s paper, r-here» 
though Z should suffer loss, and should be entitled to briog a bivil 
action against A on account of that loss, yet A, not haying act^ 
dishonistly, has not committed criminal breach of trust. 1 
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(d) A, a revenue* officer, is entrusted with public money, and is 
either directed by law, or bound by a contract, express or implied, 
with the Government, to pay into a certain treasury all the public 
money which he holds. A dishonestly appropriates the money. A 
has committed criminal breach of trust. 

(/) A, a carrier, is entrusted by Z with property to be carried by 
laud or by water. A dishonestly misappropriates the property. A 
has committed criminal breach of trust. 

Commentary. 

Where a turban was pledged with the defendant, it was held that 
his weaving it did not amount to a dishonest misappropriation 
within 8. 405 ; the deterioration of the article by use was not such a 
loss of property by the prosecutor, and the wrongful beneficial use 
was not such a gain by the prisoner, as came within the defiaiiion of 
the term “dishonestly” in s. 24. (3 Mad. H.C. Appx. vi ; S.O. Weir, 
101.) But the pledging of an article pledged with the defendant 
may amount to a criminal breach of trust if it appears, first, that 
such second pledge was in violation of the contract, or understanding, 
on which the original pledge was made, and, secondly, that it was 
done dishonestly. (6 Mad. H.O. Ap. xxviii; S.C. Weir, 102 ; Mad. 
H.O. Pro., 23rd May 1871, S.C. Weir, 102.) ^ 

A married woman, who, as such, is incapable of enterii^ into a 
legal contract, may be convicted undpr the first clause of the above 
section if she dishonestly misappropriates, or converts to her own 
use, property with which she has been entrusted. (B. v, Bobson, 
31 L.J.M.C. 22; S.C. L. & C. 93.) *Bot I imagine that she could not 
be convicted under the latter part of the section for using the pro- 
perty in violation “of any legal contract ^express or implied.” For 
she could not enter into such a contract expressly, and, of course, none 
such could be implied. Nor can she be indicted for criminal breach 
of trust in respect' of her husband’s property, since she has a joint 
possession of it with him. (Bulings of Mad. H.C. of 1864 on s. 4li^6, 
S.a Weir, 103.) 

Where a person was entrusted with money to buy coals, and 
he bought them and put them into his cart, and on his way back 
abstracted part, delivering the remainder as all that the prosecutor 
was entitled to, a question arose, whether the prisoner «€ould be said 
to have been entrusted with the property of the prosecutor, so as to 
satisfy the English Statute. The conviction was affirmed. Some of 
the Judges held that the/3oals being purchased with money given by 
the prosecutor for that express purpose, vested in him, and were 
held by the prisoner on trust for him. Others thought that a 
specific appropriation by the prisoner was necessary to vest the pro- 
perty in the prisoner, but the Court was unanimous that if such an 
express appropriation Tvere necessary it was made out by the facts. 
(B. c. Bunkall, 38 L.J.M.C. 75 ; S.C. L. & 0. 371.) 

There is nothing to prevent one partner being convicted under 
this section of criminally misappropriating the partnership property. 

Qour Benode, 21 Suth. Or. 10; S.O. 13 B.L.R. 308, note 2 ; 
B, V. Okhoy, 13 B.Ii3. 307, S.C. 21 Snth. Or. 59, over*ruli^ R. r. 
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Lall Ghand Hoj» 9 Suth. Or. 37.) Bat» of course, as each partner has 
in law full power to deal with all the partnership property for 
partnership purposes, it requires very distinct evidence to make out 
that he is dealing with it in such a manner as to amount to criminal 
breach of trust. 


A mortgagor who, being in possession as trustee for the mortgagee, 
sells the property for arrears of Government revenue due through 
his own wilful default, and purchases it henamee^ may bo guilty of 
criminal misappropriation. (Ram Manick v. Brindabun, 5 Suth. 230.) 


406 . Whoever commits criminal breach of trust, 
shall be punished with imprisonment 
Punishment for of either description for a term which 
may extend to three years, or with 
fine, or with both. 


criminal breach of 
trust. 


• Commentary. 

The two ingredients in the offence of criminal breach of trust 
are, firsts an original trust, and, secondly, a dishonest misapplication 
of the trust property. ^ 

A trust has been defined by Lord Coke as “ a confidence reposed in 
some oth,er.” (Cited Lewin Trusts, 15.) Therefore ; where there is no 
original confidence, there is no trust, and a misappropriation, if 
punishable at all, will be so under s. 403. 

** It is a confidence reposed in some other; not in some other than the author 
of the trust, for a person may convert ifimself into a trustee, but in some other 
than the cestui que trust, or object of the trust, for a man cannot be said to bold 
upon trust for himself.*’ (Lewin, Ibid.) 

In general, there can be no doubt either as to the existence of the 
trust, or the criminal character of the act by i/^hich that trust is 
violated. Where a clerk intercepts the money he has received on its 
wdy to his master ; where a banker sells the securities be has taken 
into deposit from his customers ; where a guardian applies to bis 
own use the rents he has collected for his ward, the only difficulty is 
to prove the fact. Sometimes, however, trusts are created silently, 
^ by mere implication of law, and without even the knowledge of toe 
trustee, so t^at it may be quite a discovery to him when he first 
learns that he is a trustee. Sometimes, too, the trust is voluntarily 
created by the trustee, and he may fairly think that it is not binding 
on him any longer than he chooses to 6i(][>mit to it. In either of 
these cases an undoubted breach of trust may arise, though it would 
be very unfair to treat the matter as a criminal offence. 

In some cases a trust is raised by implication of law iu conse- 
quence of facts arising after the date of the original transaction. 
For instance; the endorsee of a bill of exchange is entitled to sue all 
the parties to the bill on his own account and without any trust lor* 
any other person. But if he were paid the amount of the bill by the 
drawer, this would not bar him in his action against the aooeptori 
though any sum which be might receive from the acceptor ||e 

held by*him as trustee for the drawer who had made the faymeniK 
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(Jones V, Broadhurst, 9 C.B. 174, 185.) Again ; a trust is sometimes 
implied from a constructive knowledge of facts, of which the trustee 
is in reality wholly ignorant. For instance ; if an estate is bound by 
a mortgage, a charge for the benefit of children, a lien for the 
purchase money, or the like, and is transferred without any con- 
sideration, then the alienee will be bound by the trust, “ whether ha 
bad notice of it or not, for though he had no actual notice, yet the 
Court will imply it against him where he paid no consideration.’’ 
(Lewin Trusts, 724.) And, although a purchaser for valuable con- 
sideration will only be bound where he has had notice of the trust, 
still equity assumes that he has bad notice, if he has been made 
acquainted with something which ought to have led him to search 
for an instrument in which the trust was mentioned. (Ibid, 224.) 
Lastly ; even with full knowledge of all the facts, it is often a very 
difficult question to decide whether there is trust, or an absolute 
gift. For instance ; where property is given to a person by words 
which would convey an absolute interest, but phrases are added 
expressive of a wish, hope, or entreaty that, the property may be 
applied in a particular way, it is frequently a very nice matter to 
decide whether such phrases create a binding trust, or may be dis- 
regarded altogether, {[bid. 167, Raynor v. The Mussoorie Bank, 
2 All. 55.) 

1 conceive that no universal rule can be laid down as to whether 
the breach of an implied trust is criminally indictable. E^ry case 
will, in my opinion, resolve itself ipto a question of fact ; did the 
party know that he was in fact holding the property under a trust, 
and did he wilfully violate that trust, intending thereby to defraud. 

The second point which I suggested above relates to cases where a 
person had by bis own act made himself a, trustee for some one else. 
Where this was done for a valuable consideration, as, for instance, 
where an insolvent debtor undertook to continue his trade for the 
benefit of his credkors and to render them an account of his profits, 
any wilful violation of the trust would be as clearly criminal as if 
they had put him into their own business as agent. But it might^be 
different where the trust was a voluntary ^ one. Equity will not 
compel any one to make himself a trustee for another without con- 
sideration for so doing; but where he has fully completed the 
creation of the trust, then it treats the property as actually changed. 
As Lord Eldon said, in such a case, • 

“ It is clear that this Court will not assist a volunteer, yet, if the act is 
completed, though voluntarily, the Court will act upon it. It has been decided 
that, upon an agreeiinent to jiransfer stock, this Court will not interpose, but if 
the party has declared himself to be the trustee of the stock, it becomes the 
property of the cestui que trust without more, and the Court will act upon it.” 
{Eno^parte Pye, 18 Vee. 149.) 

On the other hand, in another case Sir J. Wigram laid down the 
law with greater caation, saying, 

**ln the case of a foniitJ declaration by the legal, or even beneficial, owner of 
property, decUring himself in terms the trustee of that property for a volante^r» 
the Court might not be bound to look beyond the mere declaration. If the 
owowof property having the legal interest in himself were to execute an instru- 
ment by which he declare himself a trustee for another, and had disclosed thai 
vnstnment to the cestwi que trust and afterwards acted upon it, thfit might, 
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perhaps, be sufficient.’* (Meek v, Kettlewell, 1 Hare, 470$ Gaskell v. Qaskell, 

2 Y. & J. 502. See Johns v. James, 8 Gh« D. 744.) 

I conceive that the principle laid down by Sir J. Wigram is the 
only one that could be safely acted upon in criminal cases. Suppose 
a merchant intending to provide for his infant child, were to direct 
bis banker to open an account in the name of the child, and to transfer 
a portion of his funds into that account, this would according to 
decided cases amount to an executed trust. But I conceive that no 
indictment could be maintained against him if he got that account 
cancelled a few days after, in order to apply the money to his own 
use upon some sudden pressure. Of course it might be very different 
where the trust had been communicated to the party intended to be 
benefited, so as to lead him to act upon the belief that the*property 
was his own. Here, again, it would be impossible to lay down any 
general rule. Perhaps the nearest approach to sucVi a rule would be 
to say, that where a party violates a trust to which he has voluntarily 
subjected himself, the circumstances must be such as to disclose a 
moral as well as a legal fraud, 

A bond fide claim of title is an answer to a charge of criminal breach 
of trust. Where an alleged mortgagee denied the mortgage, it was 
held that he could not be convicted of criminal breach of trust in 
respect of the title deeds. (R. v. Jaffir, 2 Bom, H.O. 133.) 

Ae general evidence of an embezzlement consists in proof of the 
receipt c»f money which is not accounted for, or the receipt of which 
is denied. Under the former ^ct XllI of 1850, s. 11. (Breaches of 
Trust) proof of a gross deficiency in the accounts of any trustee or 
public servant was held to be evidence of the offence charged, until 
explained. But of course no cfime would have been committed 
where the trustee took the money, bond fide believing that he was 
entitled to it, or intending Teally to advance the interests of the party 
entitled, and supposing that his act would be ratified when known. 

The fact that the defendant has himself a j^int interest in the 
money entrusted to him is no defence if he fraudulently applies it in 
vieJation of th^ terms of the trust. A member of a friendly society 
was also its paid secretary and honorary treasurer ; he received the 
subscriptions of the meifibers, gave them receipts for the full amounts 
paid by them, and punctually discharged all demands on the funds 
of the society ; but he made false entries in the account books, and 
applied the difference to his own use. On the fraud being discovered 
be was calledT upon for an explanation, when he admitted that he 
bad received the money and said he was willing to repay it by instal- 
ments. It was held that he was properly convicted. (R. v. Proud, 
31 L.J.M.O. 71 ; S.O, L. & 0. 97.) ' 

407 . Whoever, being intrusted with property as 
oriminLwh f wharfinger, or warehouse- 

of trust by carrier, keeper, commits ctiminal breach of 

trust in respect of such property, Hha.il 
be punished with imprisonment of either descriptioil 
for a term which may eztend to seven years, ami 
shall £tlso be liable to fine. 
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408 - Whoever, being a clerk or servant, or em- 
... ployed as a clerk or servant, and being 
of trust by a clerk in any manner entrusted in such capa- 
or servant. property, or with any domi- 

nion over property, commits criminal breach of trust 
in respect of that property, shall be punished with 
imprisonment of either description for a term which 
may extend to seven years, and shall also be liable 
to fine. 

Commentary. 

Where the prisoner, the cashier and collector of a manufacturing 
firm, had in addition to his salary a per-centage on the profits, but 
was not liable to the losses of the concern, and had no control over 
the management of the business, it was contended after conviction 
that he was not a servant but a partner. But the Court held, that 
even if the above facts constituted him a partner as regards the 
public, he was clearly only a servant as regarded his employers, and 
the conviction was affirmed. (R. v. Macdonald, 31 L.J.M.O. 67; S.G. 
L. & 0. 85.) 

Where, however, a committee of the members of two ♦•friendly 
societies was formed for the purpose ef organizing a pleasure excur- 
sion, and the prisoner, who was one of the committee, was entrusted 
with tickets to sell, but received no remuneration for his services, it 
was held that an indictment wbicli charged him, as the servant of 
the other members of the committee, with embezzlement was bad. 
(R. V. Bren, 33 L.J.M.C. 59 ; S.C. L. & C.*346.) But in such a case 
the prisoner might be indicted under s. 405, though not under s. 408. 
And so it was held*in the case of a person who was employed to get 
orders for goods and to receive payment for them, but who was paid 
by a commission on the goods sold, and was at liberty to get 
orders and receive the money where and when he thought proper, 
(R. V. Bowers, L.R. 1 C.C. 41 ; R. v, Negus, ^Ihid, 34.) 

Where the defendant was a clerk or servant and was as such 
entrusted with property, a conviction under this section could be 
supported, although it was no part of his duty to take»cbarge of the 
property^ and although he might have refused to have anything to 
do with it. (R. v. Hastie, 32 L.J.M.C. 63; 8.0. L. k C..269.) For 
instance; if an officer vsere to employ his dressing-boy to draw his 
pay and disburse his bills out of it, this is a responsibility beyond 
the range of such ja servant’s duty which he might fairly decline to 
accept. But if he accepted it, he would be liable under Sft 408 for 
breach of trust. 

• 

This principle was acted on in the following case. The prisoner was 
book-keeper of the Hadras Male Asylum Press, and, as such, it was 
no part of bis duty to keep the cash. He was not paid for keeping 
it, and bis employers did not know of, and would not have assented 
to, his^keeping it. But, by an arrangement between himself and the 
Superintendent of the Press, who was the proper Casb-ke6per, the 
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prisoner had taken upon himself and had discharged the duties of 
Cash’keeper for about seven years. He was indicted for criminal 
breach of trust under s. 408, and Scotland, C.J.» left it to the jury as 
a matter of fact whether, having reference to the long course of busi- 
ness ip the office, the prisoner had not undertaken the duty of Cash- 
keep^ in addition to his other duties, ^nd assumed a liability to 
account as Cash-keeper for the monies received in that capacity. He 
pointed to the words “ in any manner entrusted in suet capacity,*' 
as showing that the legislature wished a liberal construction to be 
put upon the section in cases where the money was, in f)oint of fact, 
received by the servant as a servant. (R. v. Vennant, 3rd Madras 
8e8s., 1869.) It will be observed that in the consolidated JBnglish 
Statute (24 & 25 Viet. c. 96, s. 68. Larceny Consol. Act) the words 
which occurred in the old Statute eheXX hy virtue of such employ- 
ment receive any chattel,” have been designedly omitted. Ac- 
cordinglv ; it has been held that the words “ employed as a clerk or 
servant'^Vre wider than those which precede them, and include 
cases where there is *00 actual contract of service. Where the 
prisoner’s father was clerk to a local board, and lived with his father, 
assisted him in his duties, and acted for him in his absence, but was 
neither appointed nor paid by the board, it was held that he was 
properly indicted under these words for appropriating money which 
he Ifad received while so acting. (R. v, Foulkes, L.R. 2, C.C. 150.) 
So a constable who gratuitously accepted charge of Government 
monies irom his Inspector, which he dishonestly converted to his 
own use, was convicted of crinSinal breach of trust. (R. v. Banee, 
7 Suth. Cr. 1.) 

A servant who falsely accounts* for money received by him from 
his master, is punishable under this section. (R. v. Golab Khan, 10 
Suth. Cr. 28.) • 

409 . Whoever, being in any manjiier entrusted 
with property, or with any dominion 
over property, in his capacity of a 
public servant, or in the way of his 
business as a banker, merchant, factor, 
broker, attorney, or agent, commits criminal breach 
of trust in respect of that property, shall be punished 
with transportation for life, or with imprisonment of 
either description for a term whiSh may extend to 
ten years, and shall also be liable to fine. 

Commentary. 

To constitute an offence under this section, ftie property entrusted 
to a public servant must be property which as a public servant he 
was authorized to receive. Therefore ; where village officers, who 
were only authorized to receive money in discharge of the puhlio 
revenue, received grain from the ryots, agreeing by a private amuge- 
ment to tyeat it as so much money, it was held that they could hot 
convicted under s. 409. (4 Mad. H,C. Appx. xxxii; S*C. ^ii^l04.) 


Criminal breach 
of H'ust by pub- 
lic servant, or by 
banker, merchant, 
or agent. 



344 ' RECEIVING STOLEN PBOPEETY. 

And, 80 , if title-deeds were deposited with an attomej, or jewels with 
a broker, not in their professional capacity, bat as friends of the 
owner, for safe custody, their misappropriation of them would be pun- 
ishable under s. 406, but not under s. 409- 

OF THE RECEIVING OP STOLEN PROPERTY. 

410 - Property, the possession whereof has been 
. transferred by theft, or by extortion, 
or by robbery, and property which has 
been criminally misappropriated, or in respect of 
which the offoneo ' ^ criminal breach of trust has been 
committed, is designated as “ stolen property” But 
[F sucITpropefty subsequently comesTnto the posses- 
sion of a person legally entitled “to the possession 
hereof, it then ceases to be stolen property. 

411 . Whoever dishonestly receives, or retains, 

DUhouostiy re- ^^o^en property, knowing, or 

Beiving stolen pro- having reason to believe, the came to 
be stolen property, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or with 
both. 


Commentary. 

Whipping may be inflicted in ''lieu of the above punishment (Act 
of 1864, s. 2), and, upon a second conviction, whipping msfy be 
inflicted in lieu of or in addition to the pun^hment. (s. 3.) 

As to the summary jurisdiction of the Magistrate of the District 
over this offence, see Orim. P.C., s_^^2. 

In indictments under this section, the first requisite will be to 
show that the property was ” stolen,'^ within the terms of s. 410, 
This must be proved by exactly the same evidence as would be 
requisite if the princ^ial offender were on his trial. Nor can the 
conviction of such principal be used against the receiver as evidence 
of the crime havjng been committed, for he was no party to it and 
had no power to cross-examine the witnesses (1 Buss. |f6)» and it 
would still be perfeotlv competent to him to prove the innocence of 
the convicted thief, (i^ost. 365.) And, so, 

I ** Where two persons were indicted together, one for stealing and the other 
I for receiving, and the principal pleaded guilty, Wood, refused to ^ow the 
i plea of guilty to estjiiblish the fact of the stealing by the principal as against the 
' receiver.** (1 Euss; 7A) 

Not only must it be shown that the property was originally ** stolen 
property V but also that it c ontinu ed in that state at the tinie of the 
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receipt. In on^ case goods bad been stolen^ and when the thief was 
detected, they were taken from him, and then restored by the owner's 
consent, that he might sell them to a person who had been in the 
habit of buying his booty. When the latter was indicted as a receiver, 
it was held that he could not be convicted, inasmuch as at the time 
of the receipt the goods were not stolen goods. (R. v* Dolan, 24 
L.J.M.C. 59; S.C. Dears, 436; see R. v, Schmidt, L.R. 1, C.O. 16.) 
Money obtained upon a forged money order is not stolen property with- 
in the mining of this section. (R. c. Mon Mohan, 24 Suth. Cr. 83.) 

So, also, the goods received must be the identical goods which were 
stolen, and not something for which they had been sold or exchanged. 
Where A stole six notes for £100 and changed them into Motes for 
£20, some of which bo gave to B, it was ruled that B could not be 
convicted of receiving, as be had not received the notes which were 
stolen. .(Arch. 373.) 

Agaii^ there must be a receipt of the goods. This is in general 
sufficiently proved by showing that they are in the possession of the 
accused. But this cannot be laid down as an universal rule. It would 
always be open to him to show that he was not aware of their being 
there, or that the place of their deposit was one to which others had 
as free access as himself. (See ante p. 321.) And though there be proof 
of criminal intent to receive, and a knowledge that the goods were 
stolen, if the exclusive possession still remain in the thief a convic- 
tion for' 'receiving cannot be sustained. For instances ; if a jeweller 
were apprehended in the act of bargaining with a thief for a stolen 
watch, the offence would not be complete till the purchase was con- 
cluded. But the actual manual possession, or touch, of the goods by 
the defendant is not necessary to the completion of the offence of 
receiving. It is sufficient^if they are in the actual b^ssession of a 
person over whom he has control, so that they would be forthcoming 
if he ordered it. (Arch. 372.) And where the prisoner had received 
the property knowing it to be stolen, whether for the purpose of 
assisting the thief, or for the purpose of concealment, it is equally a 
cifme, although he gains no profit or advantage by the receipt. 
(2 Russ. 554.) ^ 

There may be a receipt by subsequent ratification of the act of 
another. A wife, in the absence of her husband and without his 
knowledge, 'received stolen goods and paid money on account of them. 

and* the husband afterwards met. The latter then learnt 
jmd the price whh^ wi^i 

be paiai^ them and paid the bamnce. It was held, that the redeif^ 
^ by him was complete from the time when he ratified and approved 
of his wife’s act, having a guilty knowledge. (R. v. Woodward, 
31 L. J.M.C. 91 ; S.O. L. & C. 122.) 

Lastly, and chiefly; a guilty knowledge must be shown. Merc 
recent possession of the stolen property is«not alone sufficient,' as 
such possession (where it proves anything) is in general evidence of 
stealing and not of receiving. (2 Russ. 555; Slbid, 667, see mi$ 
p. .322) This knowledge may be proved by the evidence of the 
principal felon, produced as a witness for the crown, (his oonlesBion 
would not be any evidence,) (Arch. 207,) or circumstantially, as by 
showing that the defendant bought them very much their 

■ 44.V.. 



• BEOEIVING STOLEN PROPERTY. , 


346 


valae, or denied being in possession of them, or the like. So, also, 
instances of receiving other goods, stolen from the same person by 
the same thief, are admissible, as it is very unlikely that a succes- 
sion of such transactions could be carried on vp'ithout suspicion 
being raised. (Arch. 372; Steph. Digest of the Law of Evidence. 
§ 11, Act I of 1872, 8. 14. Ind. Ev.) 

It will be observed that s. 411 uses the words having reason to 
heUeve the same to be stolen property. This goes beyond the former 
law, which required actual knowledge. (Per Scotland, C.J., K. 
Vee^ee, Madras Ses8iong,^pr;i 

And, therefore, where goods are receivea oy another under cir- 
cumstanbe of such equivocal character as ought to have aroused the 
suspicions of an honest man, the jury would be authorized in con- 
victing. 

Where the prisoner is charged with dishonestly retaining stolen 
property it is not necessary to show that he knew it to be stolen 
when he received it. It is sufficient to prove that he dishonestly 
retained it after he acquired that knowledge. (4 Mad. H.C. Appx. 
xUi; S.O. Weir, 106.) 

Under the law, both of England and Scotland, 

‘*A wife cannot be indicted for receiving, or concealing, the stolen {foods 
brought in by her husband, unless she make trade of the crime and has taken a 
part in disposing of the stolen goods.” (Alison Grim. L. 338 : R. v, "Wh/rdroper, 
29 L. J.M.0. 116 ; S.O. Bell, 249.) . 


There is nothing in this Code to protect the wife under such cir- 
cumstances (see ante p. 58), but ,I conceive it would require very 
strong evidence of actual participation in the crime to render a con- 
viction against the wife satisfactory, sinqe her subordinate position 
in the house makes the mere presence of the goods no evidence 
whatever against her. (R. v, Desilva, 5 N.W.P. 120.) 

A husband may'^be convicted of receiving from his wife, (R, v, 
McAthey, 32 L.J.M.C. 35; S.C. L*. &C. 250.) As to whether a person 
may be convicted of receiving the husband's property from the wife, 
see ante p. 316. 


The offence of dishonest retention of stolen property is distinct 
from the offence of dishonestly receiving stolen property. Guilty 
knowledge at the time of receipt is not an essential plement of the 
forin^r^enc e. j |gpx^ m ; SU. 

il^ver disntoelEly 

any' stolen property, the possession* 
-whereof he knows, or has reason to 
stolen in the com- bolieve, to have been transferred by the 
coity. commission of dacoity, or dishonestly 

receives from a person whom he knows, 
or has reason to believe, to belong, or to have be- 
longed, to a gang of daooits, property which he knows, 
or hM reason tC believe, to have been stoleil, shftU 
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be punished with transportation for Kfe, or with 
rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

Commentary. 

See Act VI of 1864, ss. 2 & 3, ante p. 344. 

This section relates to criminals other than the original dacoits, 
and though it is prudent to add a count framed under it against 
those who are found in possession of the property, no additional 
penalty can be inflicted under it upon prisoners who are already 
convicted under s. 391. 

** It has been frequently ruled by the Bengal High Court, that, where stolen 
property is found in the possession of dacoits, the offence of “knowingly having 
in possession’* is to be considered as included in the original one of daooity, 
unless there are circumstances which clearly separate the one crime from the 
other— length of time, on distance for example.” (R. v. Abool Hossein, 1 Suth. 
Gr. 48.) But mere possession of stolen articles of trifling value does not 
warrant the presumption that the receiver knew them to be the proceeds of a 
dacoity, or had acquired them from one whom he knew, or believed, to he a 
dacoit. (E. v. Samiruddin, IS Suth. Or. 25.) 

A commuted sentence of transportation under this section and 
section 59 {ante p. 30) cannot exceed 10 years. (R. v, Mobanundo, 
5 Suth , Cr. 16.) 

413 . Whoever habitually receives, or deals in, 

TT 1 .-. « j 1 property which he knows, or has reason 

Habitnallydeal- f vf , r , , , , „ 

ing in stolen pro- to believe, to be Stolen property, shall 
be punished with transportation for 
life, or with imprisonment of either description for a 
term which may extend to ten years-,’ and shall also 
be liable to fine. 


Commentary. 

Upon a second conviction for this offence, whipping may be in- 
dicted in addition to the above punishment. (Act VI of 1864, s. 4.) 

^ It is diffic&lt to say what sort of evidence will be admissible and 
Bufiioient to procure a conviction under this section. At the very 
least two acts of receiving, or dealing in, stolen property must be 
proved, or presumed ; and these acts musf*be at some little distance] 
of time, otherwise they could not be taken as establishing a habit. I 
WWe a man had been several times actually convicted, this would, 
of oourse, be sufficient, and the previous convictions would be the 
best evidence against him, since having Jt>een himself a party, be 
could not dispute them. Previous convictions need not be proved 
by production of the record. It is sufficient if the fact be oertified 
by the clerk of the .Court, or other officer having the custody of the 
records of the Court where the conviction took place, or bia deputy. 
Wheite there have been no convictions, the acts which are relied on as 
evidencing a habit, must in general be proved, just as if fach were 



848 


CHEATING. 


the subject of a separate indictment. Sometimes this might not be 
absolutely necessary. If it could be shown that a man kept a shop 
which was frequented by persons who were, and who must have been 
known by him to be, thieves ; if the nature of the goods which he 
purchased; the price which he paid; the precautions with which 
the goods were bought, kept, or disposed of; the contrivances 
employed in the premises for concealment, for rapid exit, and for 
preventing entrance ; and other similar circumstances gave strong 
evidence of a general nature of the trade pursued, even a single 
instance of receiving brought home for the first time might be suffix 
cient to warrant a conviction. But it would always be necessary to 
watch such evidence very narrowly. 


414 . Whoever voluntarily assists in concealing, 
. . . or disposing of, or making away with. 

Assisting in con- *■, i-ii i i 

oeaiment of stolen property which he knows, or has rea- 
property. believe, to be •stolen property, 

shall be punished with imprisonment of either 
description for a term which may extend to three 
years, or with fine, or with both. 


Commentary. 

1 imagine that this section is intended to apply to cases where 
there has not been such a possession as would support an indictment 
against the party, as a receiver, under s, 411. Where there has been 
such a possession, the offence of receiving will be complete. 

• 

Even though the goods be retained for the shortest time, or though the 
object be not permanent possession, but temporary concealment.’* (Alison 
Crim. L. 333.) ^ 


OF CHEATING. 

415 . Whoever, by deceiving any person, fraudu- 
Ohoating lently or dishonestly induces the person 

so deceived to deliver any property to 
any person, or to consent that any person shall re^n 
any property, or iijjientionally induces the person so 
deceived to do or omit to do anything which he 
would not do "or omit if he were not so decpived, 
and which act or omission causes, or is likely to 
cause, damage or Harm to that person in body, mind, 
reputation, or property, is said to “ cheat.” 

Explanation . — *A dishonest concealment of facts is 
a deception within the meaning of this section.® 
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Illuatraiione. 

(a) A, by falsely pretending to be in the Civil Service, intention^ 
ally deceives Z, and thus dishonestly induces Z to let him have on 
credit goods for which he does not mean to pay. A cheats. 

(h) A, by putting a counterfeit mark on an article, intentionally 
deceives Z into a belief that this article was made W a certain 
celebrated manufacturer, and thus dishonestly induces Z to buy and 
pay for the article. A cheats. 

»(c) A, by exhibiting to Z a false sample of an article, intentionally 
deceives Z into believing that the article corresponds with the sample, 
and thereby dishonestly induces Z to buy and pay for the. article. 
A cheats. 

(d) A , by tendering in payment for an article a bill on a house 
with which A keeps no money and by which A expects that the bill 
will be dishonored, intentionally deceives Z, and thereby dishonestly 
induces Z to deliver the article, intending not to pay for it. A cheats. 

(e) A, by pledging as diamonds articles which he knows are not 
diamonds, intentionally deceives Z, and thereby dishonestly induces 
Z to lend money. A cheats. 

. (/) A intentionally deceives Z into a belief that A means to repay 
any^money that Z may lend to him, and, therefore, dishonestly 
induces Z to lend him money, A not intending to repay it. A cheats. 

(^) A intentionally deceives Z into a belief that A means to 
deliver to Z a certain quantity of indigo plant which he does not 
intend to deliver, and thereby dishonestly induces Z to advance 
money upon the faith of such delivery. A cheats ; but if A, at the 
time of obtaining the money, intends to deliver the indigo plant and 
afterwards breaks his contract and does not deliver it, he does not 
cheat, but is liable only to a civil action for breach of contract. 

(A) A intentionally deceives Z into a belief that A has performed 
A’s part of a contract made with Z t?bich he has not performed, and 
thdteby dishonestly induces Z to pay money. A cheats. 

(i) A sells and conveys an estate to B. A knowing that in con- 
sequence of such sale he has no right to the property, sells or mort- 
gages the same to Z without disclosing the fact of the previous sale 
and conveyance to B, and receives the purchase or mortgage money 
from Z. A cheats. 

416. A person is said to “ cheat by personation” 
if he cheats by pretfending to be some 
other person, or by knowingly substi- 
tuting one person for another, or re- 
presenting that he or any other person is a person 
other than he or such other jlbrson really is. 

Explanation . — The offence is committed whetjier 
the individual personated' is a real or imaginaiy 
person? 


» 
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Illustrations. 


(a) A cheats by pretending to be a rich banker of the same name. 
A cheats by personation. 

(b) A cheats by pretending to be B, a person who is deceased. A 
cheats by personation. 


417 . Whoever cheats shall be punished with 
imprisonment of either description for 
Punishment for . term which mav extend to one vea^, 
or with Sue. or with both. ^ 


Commentary. 

Where several false statements are made which result in a person 
being cheated, it is no objection that some of them are not legally 
indictable, if there is any one which is criminal, and by means of 
which the property was obtained. (R. v, Jennison, 31 L.J.M.C. 146 ; 
S.C. L. & O. 157.) 

Under the English law a false statement as to a future fact did 
not constitute the offence of cheating. Therefore ; a pretence that 
the party would do an act which he did not mean to do, a^ for 
instance, a pretence that be would pay for goods on delivery, was 
n6t indictable. (Arch. 406.) And, so, it was laid down in gcotland, 
that ** the most extensive fraud coinmitted by merely ordering goods 
on credit and not paying for them, without any false representation, 
did not fall under this species of crime.” (Alison Grim. L. 862.) 
This is not the case under the present Gode, as appear from illustra- 
tions {/) and (g)t in both of which a false pretence as to an intention 
is held to constitute the crime. This may create a great deal of 
difficulty. Whenever a contract is entered into, each party leads 
the other to believe that he intends to perform his own part. If he 
subsequently fails', there will be.notbing to prevent an indictment 
being laid under this section, and the only question will be whe^er 
at the time of making the contract he intended to carry it out. In 
my opinion, the only safe rule to lay downN^ill be, that mere breach 
of contract is not even primd facie evidence of an original fraudulent 
intention. (Affirmed by the Madras High Court, Or. P. 90 of 1863, 
and per Scotland, O. J., in R. v, Wilson, 2nd Madras Sessions, 1870 ; 
Acc. R. V. Hargovandas, 9 Bom. H.0. 44-8 ; R. t>. Kadiif Bux, 3 N.W.P. 
16; R. V. Sheodurshun, ih. 17.) It will lie upon the prosecution to 
establish this intention affirmatively ; as, for instance, iu the case of 
a borrower that he was* hopelessly insolvent when he oontraoted the 
loan, and had no expectation of being able to repay it, (see Ex parte 
Bayley, L.R. 3, Cb. 244) ; in the case of a contract to deliver goods 
that the person never had the means to deliver them, and nbver took 
any steps to procure t^em. It must be recollected that where an act 
is initself innocent, but mambecome unlawful by being done with a 
particular intention, or under particular circumstances, the pre- 
sumption of innocence prevails till the facts which destroy it are 
proved. (See ante p|>. 8l, 140.) 

A very common difficulty that arises on indictments lor cheating 
IS where the false statement is made in the pi:ogres8 6f a saje. 
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Sellers or so apt to ascribe extravagant valae and fictitious quali- 
ties to 'their own wares, that almost every purchase might form 
the subject of an indictment if praises of an article which turn out 
•to be false could be charged as a crime. On the other hand, if a man 
gets my money by professing to give me one article when he really 
gives me another, as in the case of the wooden nutmegs which 
Yankee pedlars are said to vend, this is as heinous a fraud as any 
which we have mentioned. The difficulty is to draw the line. In 
England, the rule seems to be that no misrepresentation is sufficient, 
unless it is a false statement of a definite fact which forms the sub- 
stance of the contract. 

For instance ; where the prisoner induced a pawnbroker toadvance 
him money upon some spoons which he represented as silver-plated 
spoons, which had as much silver on them as “ Elkington’s A,” (a 
known class of plated spoons,) and that tiie foundations were of the 
best material — the spoons were plated with silver, but were, to the 
prispner's knowledge, of very inferior quality and not worth .the 
money advanced upon them — it was held that the conviction was bad. 
Lord Gamphell, C. J. said, 

“Here, the statement made by the prisoner resolves itself into a mere repre- 
sentation of the quality of the things sold. We must also bear in mind that the 
articles sold were of the species which they were represented to be, because they 
were^spoons with silver on them, and the purchaser obtained those spoons, 
though the quality was not what it was represented to be. Now, it seerns that 
it never ct aid have been the intention of the legislature to make it an indictable 
offence for the seller to exaggerate the quality of the goods he was selling, any 
more than it would be an indictable offence for the purchaser during the bar- 
gain to depreciate their quality, and to say that they were not equal to what 
they really were, and so to induce the stller to part with the goods at a lower 
price."* 

Lastly, we may quote thef observations of Erie, J. who said, 

“Looking at all the cases we have been considering, those that have been 
the subject of the greatest comment seem to me to fall -within the principle 
that where the substance of the contract* is falsely represented, and by reason 
of that the money is obtained, the indictment is good. Where the ring was 
sola, as in the Queen v. Ball (O. & M. 249) and the chain, as in the Queen v. 
Boebuok (D. & B. 24) it was^,to be a silver ring and a silver chain. Silver was 
of the substance of the contract. In the Queen v. Abbot (1 Den. 0.0. 278) the 
substance of that contract was not cheese of any quality, but a cheese of the 
particular quality shown by the taster. In the Queen v. Kenriok (5 Q.B. 49) 
the fact that brought that case within the definition was that the man asserted 
that the horses hji^ been the property of a lady deceased, were now the property 
of ^ her sister, and had never bel 9 nged to a horse-dealer, and were quiet to 
drive. The purchaser wanted the horses for a lady of his family, and the 
essence of that contract was that they were horses v^ioh had been the property 
of a lady who had driven them. It was a false assertion of an existing ff^t. 
This appears to me not to be a right conviction, because it is not an affirming 
of a definite triable fact to say that the goods are equal to. Elkington’s A, but 
the affirmation is of what is mere matter of opinion, and falls within the 
category of untrue praise of the article intended to be bought.** (E. v, Bryan* 
26 L.J.M.O. 84; S.O. D. & B. 265.) 

On the other hand, where the defendant, knowing that a particular 
pieoe of jewellery was only 6-oarat gold, falsely represented that it 
was 16-oarat gold, and thereby induced the prosecutor to purchasa 
it, this was held to be a statement of a fact and not of an 
and the conviction for cheating was upheld. (E. v, Ardley,^$^S;, 1, 

aasou 
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The refinements developed in some of the English oases are attacked 
with much vigour by the learned editor of BusselU and his remarks 
(2 Buss. 665 n.) apply with still greater force to the Indian law. 
He says, 

“ One error, in some cases, seems to have been to consider the pretence 
apart from the finding of the jury, that it was made with intent to defraud. 
One man may extol an article innocently and another fraudulently in similar 
terms, but the latter alone is within the Statute.” 

' ‘ As to the distinction between a representation that articles are better in 
point of quality, and a representation that they ai'o entirely different from what 
they really are, therg is nothing in the Statute which warrants any such distinc- 
tion. What the Statute requires is, that there shall be a false pretence. (By 
B. 415, deceivinqJ**) Then is a representation as to quality a pretence P 
Possibly, where such a representation is made on the mere inspection of an 
article it may be rather a matter of opinion than a pretence. But, where it is 
made with a full knowledge of the quality of the article, it is nbt opinion (for 
opinion must cease when knowledge exists) but an afiirmation of a known fact, 
in other words a pretence.” 

” As to the remark, that if extolling goods be within the Statute, depreciat- 
ing them must be so also, the answer is, that if a* person were to induce an 
owner to part with his property by falsely representing it as of inferior value, 
the case would clearly be within the Statute if the representation were made 
with intent to defraud. Suppose a veterinary surgeon represented that a valuable 
race-horse had a fatal disease when he well know that it had not, and by that 
means obtained it at the price of a useless horse, with intent to defraud the 
owner, the case would clearly be within the Statute.” 

A passenger by railway travelling in a carriage of a higher class 
than that for which be has paid was held nob guilty of cheating under 
the Penal Code, but was indictable under the Bailway Act XVIII 
of 1854, s. 3. (R. V, Dayabhoy, 1 Bom. H.O. 140. See now Act IV of 
1879, s. 32, Railways.) ^ 

The Penal Code goes beyond the English law not only as to the 
nature of the pretence but also as to its object. By English law the 
object must be to obtain goods, money, or some valuable security. 
But, under s. 415,*the offence is completed if the prosecutor has been 
induced to alter his positiou in atty way which may cause him damage, 
or harm in body, mind, reputation, or property. For instance ; it nas 
been held in Bengal that to induce a high cy^ste man to marry a low 
caste woman, by pretending that she was of higher caste, is cheating 
by personation within the meaning of s. 416. (R. v. Dabee Sing, 
7 Suth. Cr. 65 ; S.C. 3 Wym. Cr. 32.) If a person, by pretending to 
be a lawyer, were to induce another to entrust a suib ito his manage- 
ment, that would be indictable under the Code, even although no lee 
was received, but it would be no offence in England. In a recent 
case, PollocJCf C.B., expressed his opinion that the Statute was not 
intended to control commerce by indictments for obtaining money 
under false pretepces unless where the matter really and wholly was 
a piece of swindling, and that it was never meant to apply where 
there was merely some fraud committed in the coarse of a com- 
mercial transaction.” *(R. v. Evans, 32 L.J.M.C. 40; S.C. L. & O. 
252.) But, under the Code, if, in the course of a genuine mercantile 
transaction, one party were by a false statement to lead the other 
to incur some loss, or risk of loss, an indictable offence would have 
been committed. And, even under English law, Wille$, J., said, 

ain^ the cases of B. v. Abbot (1 Den. 273) and B. v. Bargn>n (D. & 
xS. 11) it IB impossible to contend seriously that the OMe is* not 
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within the Statute because the chattel is obtained under a contract 
induced by a false pretence.” (R. v. Martin, L.R. 1, C.C. 61). 

It is not necessary that the pretence should be in words ; the conduct 
and acts of the party will be sufficient without any verbal represent- 
ation. Thus ; if a party obtain goods from another upon giving him 
in payment his cheque upon a banker, with whom in fact he has no 
account, this is a false pretence within the meaning of the Act, and 
so it is, if he knows that his account is overdrawn, and that the 
cheque will nob be honoured. (R. v. Haselton, L.R. 2, G.C. 134.) And, 
similarly, where a man assumed the name of another, to whom money 
was required to be paid by a genuine instrument. So, where a 
person at Oxford, who was not a member of the University^ went, for 
the purpose of fraudulently obtaining credit, wearing a commoner’s 
gown and cap and obtained goods, this was held a sufficient false 
pretence, though nothing passed in words. (Arch. 405-6.) 

Again ; the money must have been obtained, or the change of con- 
duct must have been -brought about, by means of the false pretence. 
And, therefore, as laid down above by Erie, J., the statement must be 
as to something which is of the substance of the contract ; for if it 
were a mere unimportant and irrelevant assertion, it could not be 
assumed that it had been an operating inducement. So also the 
statement must have been believed, otherwise it clearly could not 
have had any weight with the party to whom it was addressed. In 
one ctl^e it appeared that the prisoner had knowingly over-stated 
the amount of work he had done, with a view to get more than his 
proper amount of wages. The prosecutor paid him the money, 
knowing his statement to be untjae. On appeal Oochburnf C.J. said, 

“ Tho conviction cannot be supported. Here the prosecutor knew that the 
pretence was false. The question in this case is, what is the motive operating 
on tho mind of the prosecutor to induce him to make this payment ? If it is a 
belief in the prisoner’s false statement, the offence of obtaining money under 
false pretences is made out ; but it is not so, if, as in this case, the motive be a 
mere desire to entrap the prisoner without such belief.” (R. 'U. Mills, 26 L. J. 
;jr.O. 79 ; S O. D. & B. 205.) 

So where the prosecutor knowingly bought watered milk from the 
prisoner, with the vielv of putting an end to the practice, the convic- 
tion was quashed. (R. v. Kalee Modook, 18 Suth. Or, 61.) 

It is an offence to obtain land from a Revenue Officer by falsely 
representing that it is waste. (6 Mad. H.O. Ap. xii ; S.O. Weir, 112.) 
It would also be an offence to gain admission into a train, or an 
Exhibition, by a false pretence of having a ticket. But it would not 
be the offence of cheating if the person ^ot in unobserved. (R. v. 
Mehervanji, 6 Bom, H.C.C G. 6.) 

Lastly ; the false pretence must be used witli a view to defraud. 
This will ill general be assumed from the fact that a fraud was 
effected. On the other hand, a case might be imagined where it 
could be shown that the party merely intended a practical joke, or 
had some collateral object in view, but no intention of cheatiug any 
one. In one case the following curious state of facts appeared. The 
prosecutor owed the prisoner’s master a sum of money, of whiah the 
latter could not obtain payment, arid the prisoner, in order to fiectire 
to his* master the means of paying himBclf, had gone to the prose* 

■ 45 
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cutor’s wife in bis absence and told her that his master had bought 
of her husband two sacks of malt and had sent him to fetch them 
away, upon which she delivered them up. Coleridge^ J., told the 
Jury, 

“Although, prirnd faciOt every one must be taken to have intended the 
natural consequence of his own act, yet if, in this case, you are satisiied that the 
prisoner did not intend to defraud the prosecutor, but only to put it in hia 
master’s power to compel him to pay a just debt, it will be your duty to find 
him not guilty. It is not sufficient that the prisoner knowingly stated that 
which was false and thereby obtained the malt. You must be satisfied that the 
prisoner at the time intended to defraud the prosecutor.” (2B>uss. 688.) 

This dictum was a good deal relied on in a case at Madras, The 
Queen v. Longhurst. There, the prisoner had confessed the fact 
that he had introduced an overcharge for coolies and obtained money 
thereby. He attempted, however, to set up as a defence that he had 
paid certain money out of bis own pocket on a contract for goods 
supplied to the Railway Company ; that, through a mistake in his 
accounts, he had omitted to charge it at the proper time, and that 
afterwards, being afraid of incurring blame for this irregularity, he 
had adopted this indirect way of reimbursing himself. Hence, no 
fraud was practised upon bis employers, the only result of the false 
pretence being that they had paid money for one thing which was 
really due for another. Bittleston^ J., refused to receive the evidence, 
on the ground that it could form no defence. On the above case 
being cited he distinguished it on two grounds. First, that* in the 
case quoted, the debt was admitted to 'be a just one, whereas here it 
had never been even brought to the knowledge of the Railway 
Company. Secondly, that in the fqrmer case it did not appear that 
the prisoner ever intended to deprive the owner permanently of his 
malt, but merely to detain it temporarily, b,s a means of putting the 
screw upon him, to make him pay. (R. v. Longhurst, 4th Sessions, 
1858.) The latter, I conceive, to be the true ground. 

In a more recent case the defei^dant was indicted for obtaining a 
carriage from the prosecutor by false pretence. He admitted 
fact, but said that the prosecutor owed him money, and that he got 
the carriage in order to compel payment. BiHleston, J., in charging 
the Jury, said, 

“ I advise you not to convict unless yon are satisfied that the prisoner obtained 
the property intending absolutely to apply it to his own use. Jf ypu think he 
did not obtain it with the intention of keeping it, but of putting a screw upon 
the prosecutor to make him pay the money duo by him, then I think be is not 
guilty of the offence. The prosecutor admits that there was a debt due, and 
there is evidence of an arbitration between them as to a money dispute. If you 
think it was merely a trick resorted to for the purpose of pressure, then I 
recommend you to acquit. It is very dangerous to convict upon a criminal 
charge, where the catfo comes merely to a matter of civil dispute.” (R. v. 
Sheik Ahmed, 4th Sessions, 1860, Madras. ) ' 

It will be remembered *tbat the above indictments were under the 
old law. I am, however, inclined to think that all such cases would 
come under s. 415. The offence under this section consists of cheats 
ing a person into delivery of the property, and the mode in which it 
vms intended to use it, or the length of time during which it was to 
^ kept, seem to me to be immaterial. It was different under the 
Itinglish Statute. There, the crime consisted in obtaining the Article 
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by false pretences “with intent, to cheat or defraud any person of 
the same/' It might fairly be said that there was no snob intention 
if the possession of the article was not to be permanent, and if no 
loss in respect of it was ever to be inflicted upon the owner. Under 
the present Code the test is the honesty of the means by which the 
change of possession was effected, not the object which the accused 
had in view. Even in England, it is no defence to a charge of cheat- 
ing that the prisoner when he got the goods into his possession by 
the false pretence intended to pay for them, whenever it should be 
in his power to do so. (R. v. Naylor, L.R. 1, C.O.^ 4.) 

Where the question is, whether a defendant made the false state- 
ment with an intention to cheat, evidence that he had made similar 
false statements a short time previously and obtained money by them 
is admissible, if it tends to show that on the occasion, which is the 
subject of enquiry, he was acting with a guilty knowledge ; if not, 
it is inadmissible. For instance; where a prisoner was charged 
with obtaining money. from a pawnbroker by the false pretence that 
a piece of worthless jewellery consisted of real stones, evidence that 
he had two days before obtained money from another pawnbroker on 
the pledge of a chain which he represented as real gold when it was 
not, was held to be rightly received. The Court said, “ It tends to 
shew that he was pursuing a course of similar acts, and thereby it 
raises a presumption that he was not acting under a mistake. It is 
not conclusive, for a man may be many times under a similar mis- 
take, or may be many times tlie dupe of another ; but it is less likely 
he should be so more often than once, and every circumstance which 
shows he was not under a mistake on any one of these occasions 
strengthens the presumption thht he was not on the last." (B. v. 

Francis, L.R. 2, C,C. 128.) 

• 

On the other hand where the false pretence alleged was that the 
prisoner had authority to receive money, evidence that be had a few 
days before obtained another sum of money by "a similar false pre- 
tence as to his authority was held iAadmissible (R. v. Holt, 30 L. J.M.O. 

; S.O. Bell, 200.) As Blackburn, J., remarked in the previous case, 
(L.R. 2, 0.C. 130.) “ Tlfcere the alleged false pretence was an assertion 

of authority to receive the money, and the question was authority or 
no authority. The evidence was wholly irrelevant.” The facts in 
the last case established that the prisoner had been expressly for- 
bidden to receive the money, therefore no question as to guilty inten- 
tion could arise. But if upon the facts it might have been doubted 
whether he did not really suppose that he was authorized to receive 
payment, then I imagine evidence would have been properly admitted 
to show that on a former occasion, he bad not only set up such an 
authority, but had given a false statement of the^mode in which the 
authority had been conferred upon him. See, too, Ind. Bv. Act I of 
1872, 88. 11, 54; R. t;. Parbhudas, 11 Bom. H.C. 90.) A fraudulent 
intent is necessary. Therefore ; where a pewson, who bad agreed to 
sell land, set out to register the conveyance, but fell ill on the way 
and sent on another person who bad the deed registered in bis name 
by personating him, it was held that the defendant had committed, 
an oflence under s. 93 of Act XX of 1866 (Registration) but not 
under j. 419. (B. v. Lewthi, 2 B.L.B.A. Cr. 26, S.O. 11 Sutb. Gr. 24) 

The offence of cheating can only be tried by the OpUft within 
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whose jurisdiction the cheat took place. It cannot be tried by any 
Court into whose jurisdiction the property fraudulently obtained has 
been brought. (E, v. Stan bury, 31 L.J.M.C. 88; S.O. L. & C. 188.) 


418. Whoever cheats, with the knowledge that 
he is likely thereby to cause wrongful 
loss to a person whose interest in 
the transaction to which the cheating 
relates he was bound, either by law, 
or by a legal contract, to protect, shall 
be punished with imprisonment of 
either description for a term which may extend to 
three years, or with fine, or with both. 


Cheating with 
knowledge that 
wrongful loss may 
be thereby caused 
to a person whose 
interest the oflEen- 
cler is bound to 
protect. • 


Commentary. 

This section would apply to cases of cheating by a guardian, 
trustee, solicitor, or agent, by the Manager of a Hindoo family, or 
the Kaniaven of a Tar wad in Malabar. 


419. Whoever cheats by personation shall, be 
punished with imprisonment of either 
Punishment for description f OF a term whicH may 
sonation. extend to three years, or with fine, or 

with both. . 


420. Whoever cheats, and thereby dishonestly 
induces the person deceived to deliver 
di&onOTtif intoi any property to any person, or to 
ing a deUvery of make, alter| or destroy the whole or 
any part or a valuable security, or any 
thing which is signed or sealed, anSi which is capable 
of being converted into a valuable security, shall be 
punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable jto fine. x. 

OP FRAUDULENT. DEEDS AND DISPOSITIONS OP PROPERTY. / 
— — *■ 

421- Whoever dishonestly or fraudulently re- 

DiAoneBtorfmu. couceals, or delivers to any 

or pfirson, OP transfers or causes to be 
property to ^re- transferred to any person, wititiout 
adequate consideration, any property, 
intending thereby to prevent, or know- 
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ing it to be likely that he will thereby prevent, 
the distribution of that property according to law 
among his creditors or the creditors of any other 
person, shall be punished with imprisonment of 
either description for a term which may extend to 
two years, or with fine, or with both. 

422 . Whoever dishonestly or fraudulently pre- 
vents any debt or demand, due tQ him- 
self or to any other person, from being 
made available according to law for 
payment of his debts or the debts of 
such other person, shall be punished 
with imprisonment of either descrip- 
tion for a term which may extend to two years, or 
with fine, or with both. 

Commentary. 

Ifc is difficulfc to see the distinction between these sections and 
ss. 206-208, (See ante pp. 180, 181.) The words in s. 421 which refer 
to the distribution of property according to law among creditors” 
seem to relate to the procedure in insolvency, which is the only case in 
which property is so distributed. Their effect may be to render 
criminal what is known in bankruptcy by the term fraudulent pre- 
ference. The policy of the bankrupt and insolvent laws is to ensure 
to every creditor a proportional share of his debtor’s estate. Therefore 

“ Primd facie, a trader who, on the eve of bankruptcy, hands over to a creditor 
assebs which ought to be rateably distributed among all his creditors, must be 
taken to have acted in fraud pf the law. But if circumstances exist which tend 
to explain and give a different character to the transaction, and to shoW that 
the debtor acted from a different motive, these oircumstanoes must bo left to 
the jury, who should be told that unless they come to the conclusion that the 
debtor had the intention of defeating the law and preventing the dne distribu- 
tion of his assetsf by preferring one creditor at the expense of the rest, the 
transaction will stand good inlaw,” (Per Cockhurn, C.J., Bills v. Smith, 
34 L. J.Q.B. 68, 72.). 

In that case the insolvent had repaid a considerable sum of money 
when hopelessly embarrassed, but it was found that he did so hot 
from any fraudulent intehtion, but merely in pursuance of a previoua 
undertaking to pay on that day. The Court pointed out that the 
absence of pressure by the creditor was only material as raising a 
presumption of fraudulent intention; but that that presumption 
might be equally rebutted by any other oircumstanoes, which tended 
to show that the desire to give a fraudulent preference was not the 
motive operating upon the debtor in handing over his assets to the 
particular creditor. 

Accordingly, Sir Mordaunt Wells is reported to have said at the 
sittin| o! the Calcutta Insolvent Court on the 11th January 1^2^ that 


Dishonestly or 
fraudulently pre- 
venting from being 
made available for 
his crallitors a debt 
or demand dne to 
tho offender. 



358 


FRAUDULENT TRANSFERS. 


before going into the business of the day there was a matter of great 
importance which he wished to announce publicly. As that was the 
first Insolvent Court day held after the passing of the Penal Code, 
and as it might not be generally known that there were two sections 
in the Code which would materially affect parties who came into that 
Court for protection after making over their property to their rela- 
tions or friends, he thought it right to state the course he intended to 
take in respect to such cases in future, armed as he was with the power 
vested by the new law. The sections were 421 & 423 introduced 
into the Penal Code, and he was quite certain that if those sections 
were properly worked, they would tend most materially to strike 
at the rpot of the henamee system, and he considered it his duty to 
state thus publicly the course he intended to take with reference 
to those sections. He then read ss. 421 & 423, and proceeded to 
observe that it was his'^ intention in every henamee transaction in 
which be was satisfied that it was a henamee transaction, and^one 
with a view to defeat the creditors in getting at the property, to 
direct the parties to be prosecuted before thb magistrate, not only 
the insolvent, but the parties connected with such transactions. 

423 . Whoever dishonestly or fraudulently signs, 
executes, or becomes a party to, any 
deed or instrument which purports to 
transfer, or subject to any charge, any 
property, or any interest therein, and 
which contains any false statement 
relating to the consideration for such 
transfer or charge, or relating to the person or 
persons for whose use or benefit it is really intended 
to operate, shall be punished with imprisonment of 
either description for a term which may extend to 
two years, or with fine, or with both. 

Commentary. 

Two ingredients are required to make up the offence in this section. 
Firsts a fraudulent intention ; and, secondly, a false statement as 
to the consideration for the document, or the person in whose favour 
it is to operate. The m^re fact that an assignment has been taken in 
the name of the person not really interested will not be sufficient. 
Such transactions, known in Bengal as henamee transactions (see 
Gopeekrist v, Guifgapersaud, 6 M. I.A. 53), have nothing necessarily 
fraudulent. But if a debtor were to purchase an estate in £he name 
of another for the purpose of shielding it from his creditors : or to 
execute a mortgage deed, reciting a fictitious loan (Moheshur Bus v. 
Bhikha Chowdry, 5 Suth. 61 ; S.U, 1 Wym. 95) ; or if the manager of 
an Hindu family, ^assigning the family property without any 
necessity, were to insert in the deed a statement that the assign- 
ment was made to pay the Government dues, or to discharge an 
ancestral debt, this would be such a fraudulent falsehood as would 
bring his act within s. 423. 


Dishonest or 
fraudulent execu- 
tion of deed of 
transfer contain- 
ing a false state- 
ment of consider- 
ation. 
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424. Whoever dishonestly or fraudulently con- 
^ ceals, or removes, any property of 

fraudulent remo- himself or any other peuson, or dis- 
honestly or fraudulently assists in the 
concealment, or removal, thereof, or 
dishonestly releases any demand or claim to "which 
ho is entitled, shall be punished with imprisonment 
of either description for a term which may extend 
to two years, or with fine, or with both. 

Commentary. 

Such acts as the removal by a tenant of his furniture, or crops, to 
avoid a distress for rent, or a release of a debt by one of several 
executors, partners, or joint-creditors, to the injury of the others, and 
without their consent, would come within this section. And so it 
has been held that one partner may be convicted under this section 
for dishonestly removing the partnership account books, in fraud 
of his co-partners. (R. v. Gour Benode, 13 B.L.R. 308, n. 2, S.C. 21 
SutL. Cr. 10.) But care must be taken that purely civil rights are 
not disposed of in Criminal Courts. (Mad. H.C. Pro., 15th Aug, 

1868; S.0. Weir, 113; R. v. Brojo Kishore, 8 Suth. Or. 17.) 

• 

OP MISCHIEF. 

425. Whoever, with intent to cause, or knowing 

that he is likely to cause, wrongful 

ISO 10 . damage to the public or to any 

person, causes the destrucjjion of any property, or 
any such change in any property, or in the situation 
thereof, as destroy?, or diminishes its value or utility, 
or affects it injuriously, commits “ mischief.” 

Explanation 1. — It is not essential to the offence 
of mischief ’that the offender should intend to cause 
loss or damage to the owner of the property injured 
or destroyed. It is sufficient if he intends to cause, 
or knows that he is likely to cause, wrongful loss or 
damage to any person by injuring any property, 
whether it belongs to that person or not. 

Explanation 2. — Mischief may be committed by 
an act affecting property belonging to the person 
who commits the act, or to that person and others 
jointly? 
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IlluBtmtions, 

(a) A voluntarily burns a valuable security belonging to Z, 
intending to cause wrongful loss to Z. A has committed mischief. 

(h) A introduces water into an ioe-house belonging to Z and tl|ps 
causes the ice to melt, intending wrongful loss to Z. A has com- 
mitted mischief. 

(c) A voluntarily throws into a river a ring belonging to Z, with 
the intention of thereby causing wrongful loss to Z, A has com- 
mitted mischief. * 

{d) A, knowing that bis effects are about to be taken in execution 
in order to satisfy a debt due from him to Z, destroys those effects, 
with the intention of thereby preventing Z from obtaining satisfac- 
tion of the debt, and of thus causing damage to Z. A has com- 
mitted mischief. 

(e) A, having insured a ship, voluntarily causes the same to be 
case away with the intention of causing damage to the underwriters. 
A has committed mischief. 

(/) A causes a ship to be cast away, intending thereby to cause 
damage to Z, who has lent money on bottomry on the ship. A has 
committed mischief. 

(ff) A, having joint property with Z in a horse, shoots ^*he horse, 
intending thereby to cause wrongful loss to Z. A has committed 
mischief. 

(h) A causes cattle to enter^ upon a field belonging to Z, in- 
tending to cause and knowing that be is likely to cause damage 
to Z*s crop. A has committed mischief, ^ 

Commentary. 

The essence of the offence of mischief, as of criminal trespass, is 
the improper intention with wtich the act is done. Hence “.JLf a 
person deals injuriously with property in the bond fide belief that it 
is his own, he cannot be convicted of the offence of mischief, because 
his act was not committed with intent to cause wrongful loss or 
damage to any one. But the mere assertion of a claim of right is 
not in itself a sufficient answ^er to such charges. It is the duty of the 
Criminal Court to determine what was the intenti'’fii of the alleged 
offender.” Where the Court finds that the accused not only had no 
right, but that he could not have been ignorant that he had no right, 
and that in fact he affedted the property injuriously, it is no answer to 
the charge that the intention of the offender was to benefit himself, 
provided he knew that that benefit could only be acquired by 
causing wrongful loss to another. (Empress v, Budh Sii%h, 2 All. 
101 ; E. V. Dinobandhn, 3 B.L.R.A. Cr. 17, S.O. 12 Suth. Or. 1.) 

Keglect on the part of an owner of cattle to fence his field, in con- 
sequence of which the cattle stray into' his neighbour's field, is not 
mischief within inas. {h). There must be an act done, causing the 
cattle to enter with knowledge that damage will ensue, (H. v, Ataz, 
o - Forbes* t;. Grish Chunder, 6 B.L.R. Appx. 3. S.C* 
H Suth. Gr. 31 ; 6 Mad. H.C. Appx. xxxvii; S.C. Weir, W4.) Sfor 
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is it misoKief to graze cattle upoto waste land without paying 
Government fees, (5 Mad. H.O. Appx. xxx ; S.C. Weir, 115) or to 
open an irrigation sluice at the time at which it should have been 
closed as regards the defendants and open for other cultivators, the 
remote loss to the property of others which might follow from such 
an act not being such a destruction as the section contemplatejL 

426 - ^ Whoever commits miscliief stall be punish- 
ed with imprisonment of, either descrip- 
tion for a term which may extend to 
three months, or with fine, or with both. 


Punishment for 
committing mis- 
chief. 


Commentary. 

A prisoner charged with the theft and killing of two sheep under 
the value of Rs. 10* can only be dealt with under this section. 
(Rulings of the Madras Sudder or High Court, 9th May, 1853.) 

See note to s. 277, ante p. 228. 


, 427 . Whoever commits mischief, and thereby 
Committing mU- causes loss or damage to the amount 
chief afid thereby of fifty p.upees or upwards, shall be 
the amount of 60 pumsued witli impnsonmont of either 
Rupees. description for a term which may 

extend to two years, or with fine, or with both. 


Cf^mentary. 

See as to the summary jurisdiction of the Magistrates of the Dis- 
^ict over this oilenoe. Orim. P.O., s. 222. 


428 . Whoever commits mischief by killing, poi- 
Mischief by kiu- soning, maiming, or rendering useless, 

Siy Bn'mS^f“thf or auimals of the value of 

vafuo of ten itu- ten Rupees or upwards, shall be pun- 
^ ished with imprisonment of either 

description for a term which may extend to two 
years, or with fine, or with both. 

429 . Whoever commits mischief by killing, poi- 

Mischief by kiu. ‘ maiming, or rendering useless, 

ing or maiming any elephant, camel, horse, mule, 

falo, bull, cow, or ox, whatever may 
of 60 Btt- be the value thereof, or any other 
animal of the value of fifty Rupees or 

46 
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upwards, shall be punished with imprisonment of 
either description for a term which may extend to 
five years, or with fine, or with both. 


Commentary. 

A calf does not c6me withii>the terms “bull, ep\i[, or ox/’ and, 
"iheretore, if not worth Ils. 50, its destruction must be dealt with 
under ss. 426 or 428, according to its value. (R. v, Cholay, per 
Scotland, C.J., 4th ^ladras Sessions, 1864.) 

430 . Whoever commits mischief by doing any 
act which causes, or which he knows 


Mischief by in- |,o bc likelv to cause, a diminution of 

jury to works ot j ^ 

Irrigation or by 
wrongfully divert- 
ing water. 

hfiman beings or for animals which 


the supply of water for agricultural 
purposes, or for fopd or drink for 


are property, or for cleanliness, or for carrying on 


any manufacture, shall be punished with imprison- 


ment of either description for a term which may 
extend to five years, or with fine, or with both* 


Commentary. 

Where a person levelled, filled yp, and cultivated a water-course 
over his own lands which conveyed wai^r to the land of the prosecu- 
tor, it was held that this act was raischipf within the meauiim of 
8. 425 if the defendant knew that the prosecutor was entitled tothe 
water and that by this act his right would bo obstructed. (2 Wym. 
Or. 47.) On the cither hand, it has been held in Madras that a 
person who commits an offence Coming within the words of this 
section, for instance stopping up an irrigation channel and therebj* 
preventing a flow of water to a neighbour’s JSeld, must be charged 
under it, and not under the general s. 426. *(Mad. H.C. RuL, 11th 
Aug. 1871, S.C. 6 Mad. Jur. 452.) A difference of jurisdiction arises 
according to the section under which the charge is framed. 

Acts done under a bond fide claim of right are not within this sec- 
tion. But it is not necessary that they should be merely wanton 
acts of waste. (Ramakrishna Palauiyandi, 1 Mad. 262 S.O. Weir, 
115.) 


431 . Whoever commits mischief by doin^ any 
M ach of b ’ ^ which renders, or which he knows 
jary t/ public to bft Hkcly to render, any public road, 
roaa, bridge, or firifige, navigable river or navigable 
channel, natural or artificial, impass- 
able, or less safe for travelling or conveying pro- 
perty, shall be pnnished with imprisonment of either 
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description for a term which may extend to five 
years, or with fine, or with both. 


432 . Whoever commits mischief by doing any 
act which causes, or which he knows 
to be likely to cause, an inundation or 
an obstruction to any public drainage * 
attended with injury or damage, shall 
be , punished with imprisonment of 
either description for a term which may extend to 
five years, or with fine, or with both. 


Mi s c h i e f by 
causing inunda- 
tion or obstruc- 
tion to public 
dminago attended 
with damage. 


Commentary. 

The act which is charged as an offence under this section must be 
itself a mischievous act at the time that it is done, the likelihood 
that an inundation or obstruction to drainage may follow being 
merely a circumstanc(3 of aggravation. Therefore; where a man 
erected a dam across a river, which in itself neither caused the des- 
truction of any propert}^ nor any such change in any property or its 
situation as destroyed or diminished its value or utility, or affected 
it injuViously, he was held not punishable under s. 432, though the 
Magistrate found, as a fact, tlfat ho knew that the dam was likely to 
inundate other adjacent villages. (4 Mad. n.O. Appx. xv; S.C. 
Weir. U6.) 


Mischief by de- 
stroying or mov- 
mg, or rendering 
less useful a light- 
house or sea-mark, 
or by exhibiting 
false lights. 


^3. Whoever j3ommits mischief by destroying, 
^ or moving, any light-hoiise or other 

light used as a sea-mark, or any sea- 
mark, or biloy, or other thing placed 
as a guide for navigators, or by any act 
which renders any such ligbt-house, 
sea-mark, buoy, or other such thing as 
aforesaid less useful as a guide for navigators, shall 
be punished with, imprisonment of either description 
for a term which may extend to geven years, or with 
fine, or with both. 

4M. Whoever commits mischief *Ky destroying, 
or moving, any land-mark fixed by th© 
authority of a public servant, or by 
any act which renders such land-mark 
less useful as suck, shall be jnuiislied 
^ith iaaprisonipent of either 


Mischief by de- 
Btroying or mov- 
ing, dsQ., a land* 
mark fixed by 
authority. 
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Miscliief by fire 
or explosive sub- 
stance with intent 
to cause damagtJ 
to the amount of 
100 liupees. 


Mischief by fire 
or explosive sub- 
stance with intent 
todestroy a bouse, 
&c. 


tion for a term which may extend to OHe or 
with fine, or with both. 

435. Whoever commits mischief by fire or 
any explosive substance, intending to 
cause, or knowing it to be likely that 
he will thereby cause, damage to any 
property to the amount of one hundred 

__ Rupees or upward^ shall be punished 
'with iinprlsonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 

See Cr. P.C., s. 89, anie p. 110. 

436. Whoever commits mischief by fire or 
any explosive substance, intending to 
cause, or knowing it to be likely that 
he will thereby cause, the destruction 
of any building which is ordinarily 
used as a plate of worship, or as a 

human dwelling, or as a place for the custody of 
property, shall be punished with transportation for 
life, or with imprisonment of either desoriptio^or 
a term which may extend to ten years, and mall 
also be liable to fine. 

See Cr. PiC., s. 89, ante p. 110. * 

437. Whoever commits mischief to any decked 
vessel, or any vessel of a burden of 
twenty tons or upwards, intending to 
destroy or render unsafe, oT* knowing 
it to be likely that be will thereby 
destroy or render unsafe, that vesseli 

shall be punished with imprisonment of either 
description for a term which may extend to ten 
years, and shall alp be liable to fine. 

438. Whoever commits or attempts to commit, 

PuBirtiment for OT any explosive substance, 

“ischief as is described in me 
>«*i<3» wheucoiu. lifcst preceding eecticn, shall b©i>puB..» 


Mischief with 
intent to destroy 
or make* uneafo 
decked vessel or a 
vessel Of 2t) tons 
4)urdeD. 
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^’^k.fflveeu'b- ished witii transporfcataoa for life, or 
Btanoe. with imprisonment of either descrip- 

tion for a term 'whioii may extend to ten yeiura, and 
shall also be liable to fine. . 

439 - Whoever intentionally runs any vessel 

PuniBhment or ashore, intending to com- 

for ™intenti“naSy mit theft of any property contained 
therein, or to dishonestly misappro- 
with intent to priate an v such property, or with Intent 

comnut theft, &o. f, , i . ,1. j*. ^ ^ . « 

that such theft or misappropriation of 
property may be committed, shall be punished with 
imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to 
fine. 


440 - Whoever commits mischief, having ^ade 
preparation for causing to any person 
death, or hurt, or wrop^ul restraint, 
or fear of death, or of hurt, or of 
wrongful restraint, shall be punished 
with imprisonment of either descrip- 
tion^for a term which may extend to five years, and 
shall also be liable to fine. 


Mischipi com- 
mitted alter pre- 
paration made for 
causing death or 
hurt. 


CRIMINAL TJRESPASS. 

441 - Whoever^ enters into or upon property in 
the 'possession of anotiier, with intent 
^nimnai ires- Commit an offence (s 60 s. 40, cwi£e 
, p. 26), or to intimidate, insult, or 
annoy any person in possession of such property; or 
having lawfully entered into or upon such properly, 
unlawfully remains there with intent thereby to 
intimidate, insult, or annoy any iuoh person, or 
with intent to commit an offence, is saoS to commit 
criminal trespass. 

Commentary. 

sebtion is aingalarly va^e. Suppose a person |;oes>to^|^» 
visit to aifriend in order to'Tetail a‘pisee'Of soaiid^<'wliibli woffil4wiiW 
under the section as to defamation, is this criminal treepass f 
inirto tAe definition it is, for he enters into property whufitis^iiil^ 
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possession of another with intent to commit an ofEence. Again ; if a 
thief goes to the house of a receiver for the purpose of parting with 
his booty and does so, here he is committing an offence, namely, 
abetting the crime of the receiver, but is be also committing a criminal 
trespass ? I conceive that the section must be limited to cases where 
the entry is in itself part of the unlawful act^ and is either expressly, 
or impliedly, against the will of the owner of the property. For 
instance; suppose a man were to go upon the premises of another 
with intent to steal his money, to abduct his daughter, to lame his 
horse, or the like, here the entry would be inseparably connected with 
the offence aimed^at, and would be against the will of the owner. 

Of course, an authority to enter may be revoked, either expressly, or 
by implication. ITo authority to remain can be assumed to last after 
the person who was authorized to enter for one purpose yjroceeds to 
employ this opportunity in the commission of an offence for which he 
has not got the permission of the owner of the property. Therefore ; 
if a gu^st were to proceed to pick the lock of his entertainer’s desk 
for the purpose of taking his money, this would be an “ unlawful 
remaining in the bouse with intent to commit an offence,^* and, there- 
fore, would be “ house-trespass.” But if he employed himself, in 
conjunction with the proprietor, iii illicit coining, this would be 
indictable as a substantive offence, but the mere continuance in the 
house could not be called “ an unlawful remaining” in it, sinee of 
itself it was nob unlawful. 

The offence of criminal trespass ^s only committed where some 
criminal intent is present to the mind of the person charged, and 
under some sections of this chapter (ss. 449, 451, 454, 457), the 
punishment varies according as the prisoner is convicted of intending 
to commit one crime or another. Of course, there must be circum- 
stances in the case which lead to the presumption that the p^^soner 
had any criminal intent, or the particular intent with which he is 
charged, as no criminal intent can be assumed in the absence of 
proof. But it must not be assumed that for this purpose it will 
always be necessary to adduce ihdependeiit evidence different frpm 
that which makes out the substantive offence. For instance ; ft a ' 
r man is found in the middle of the night in^another’s house, this of 
itself is ample evidence to convict him, not merely of house-breaking 
'by night, but of doing so with intent to commit theft. On the other 
hand, independent circumstances might lead to the conclusion that 
his object was to commit adultery, or even murder.* So, if a party 
were found enjoying themselves at a picnic upon another man’s laud 
this would not be even primd facie evidence of a criminal trespass. 
But if it wa's shown th&t they had gone there in open dedance of a 
previous prohibition, that might be taken as evidence of an intent ' 
to insult or annoy. 

There is a di^tiuction between an act which is unlawful and an act 
which is an offence, ^’herefore ; entry upon land with intention to 
do that which the civil law will prevent or punish does not constitute 
criminal trespass. For instance ; the cultivation of Government 
waste land without permission (4 Mad, Jur, 205, S.C. Weir, 117; 
but see 5 Mad. H.O. Appx. xvii, S.C. Weir, 117;) or the re-entry 
land from which a person has been ejected by civil process 
(c Mad, H.C« Appx. six), or the entoring pf an SUbibitionj^uiUing 
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without a ticket (E. v» Mehervaiiji, 6 Bom. H.C.G.O. 6), or breaking 
open a door at an illegal hour for the purpose of effecting an arrest 
or a destraint (Empress v. Jotharam, 2 Mad. 30), or following game 
upon land for the purpose of killing it, even in defiance of previous 
warnings (Gbunder Narain v. Farquharson, 4 Oal. 837) are not acts 
which of themselves and without proof of any further intent are 
punishable under s. 441, or under any other section of which a 
criminal trespass forms an essential part. 

When a man who was not entitled to the use of a burial ground 
ploughed up part of it, the Court held that the qffence was com- 
mitted, as his intent must be inferred from the nature of his acts, 
and it wa^s scarcely possible to conceive any act more calculated to 
cause annoyance than the act of ploughing up a burial ground. 
(6 Mad. H.C. Appx. xxv, S.C. Weir, 118.) In that case, the Court 
assumed the burying ground to be in the possession of a corporate 
person whom it was intended to annoy, viz., the portion of the 
public who were entitled to be buried there. On the other hand, 
where a man ploughed up part of a public footpath, the Court 
refused to confirm a sentence under s. 441. (Ihid», 26 S.O. Weir, 119.) 
They appear to have distinguished it from the last case on the 
ground that the defendant was himself one of the public who were 
enticed to the use of the footpath, and they were unable to say that 
there was an illegal entry on property in the possession of another 
with intuit to annoy the person in possession. The defendant, they 
said, might have been indicted for a nuisance under s. 283, or dealt 
with under the Crim. P.O., s. 20. It is certainly diflScult to see how 
any one could be in possession of a public footpath except the person 
who was walking upon it. Witl» regard to the burial ground, 
course it was possible that the public, other than the corpses, might 
be in possession of it by bp care-taker or otherwise. But I should 
have imagined that the inteut which the law would infer from 
cultivating another man's land would be merely an intent to procure 
improper gain for oneself, and that a farther intent to annoy would 
e to be made out by something like evidence. 

Very nice questions might arise as to what amounts to a ** posses- 
sion,’* where the party *iii possession has no title and the alleged 
trespasser has. In one case Sir B. Peacock, O.J. said, 

“ A trespasser cannot, by the very act of trespass, immediately and without 
acquiescence on iiho part of the owner, become possessed of the land dr house 
upon which he has trespassed and which he tortuously holds. Bat, if he is allowed 
to continue on the laud or house, and the owner of the same sleeps upon his 
rights and makes no effort to remove him, ho will^ain a possession, wrongful 
though it be, and cannot bo forcibly ejected. The rightful owner cannot, in 
any case, when ho has a right of entry, be made responsible in damages for a 
trespass upon his own land, for ]ie is not a trespasser if has a right to go 
upon it. •But if he assaults and expels persons who, having originally come 
into possession lawfully, continue to hold unlawfully after thmr title to ooonpy 
has been determined, he may be made responsible fqp the assault and indict^ 
for the forcible entry.” (Sreehurry Boy v. Hills, o Suth. Civ. Ref. 21 ; S.O. 
3 Wym. S.C.C. 6.) 

So, tlie Madras High Court ruled that “the actual possession 
intended by the Criminal Pro. Code (Ch. XXII) does not include the 
occupancy of a mere trespasser.” (6 Mad. H.C. Appx. xiii.) And, 
so, iii p>mb§.y, Melvill, J biting the Boman U^w, ||0id Brown v* 
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IHwsofi, (12 Ad. aiidl#. 624^ 629j| laid it down thai the poBseBBioit 
of a irespassor was not snffio^i to support an action nn^r s. 15 of 
Act XI V of 1859. (Old Liraitation Act) (Dadabbai c, Snh. Gollcctor 
of Broach, 7 Bom. H.O.A.0. 82.) See, coo, Blades v. Bfggs^^L.J.G.P. 
346 ; Lows v. Telford, 1 Ap. Ga. 414. See Ess parte PleCeber, 5 €h. D. 
809, in which the distinction is pointed out between, the possession 
of a mere trespasser, and of one who is legally entitled ^ to poSses* 
sion, even though in the latter case the possession may have been 
obtained forcibly, and recently. In Dastur v. Fell, (6 Bom. H.C.C.C. 
30,) the side note is, a Magistrate, under s. 318 of the Cr. P.O., is to 
enquire into the question wVio is in actual possession of the property 
in dispute, without considering how that possession has been obtained* 
The wdrds in italics, however, are not in the judgment. The pos- 
session was obtained peacefully under a power of attorney, and with 
the asserted consent of the tenant. This assent was a matter in , 
dispute, and so was the right to retain possession. But this was 
merely matter of title, which the Court properly decided that the 
Magistrate should not go into. In a case wider the corresponding 
section (530) of the Act of 1872 the High Court of Bengal ruled that 
the ouster by one person of another who was in lawful possession of 
property, can give the former no right to be kept in possession. 
“The Magistrate must look to possesvsion which may be termed 
peaceful. He must go back to the time when the dispute origiimted, 
and not to the result of the dispute itself.” (Empress v. Mohesh 
Chunder, 4 Cal. 417.) « 

Under the Or. P.C., s. 534, and by Act X of 1875, s. 142, (H.C. Crim. 
Pro.) it is provided, that “ whenever, in any Criminal Court, a person 
iB%onvicted of an offence attended with criminal force, and it appears 
to such Court that by such criminal force any person has been dis- 
possessed of any immoveable property,* the Court may order such 
person to be restored to possession. Ko such order shair prejudice 
any right over such immoveable property which any person may be 
able to show in a bivil suit.” 

« 

An entry upon land which a man believes to be his own will nott 
a criminal trespass, though the land was in the possession of another, 
if the object really was to assert a right over it, and nob tp intimi- 
date, insult, or annoy the other, (R. w. Bam Dyal, 7 Suth. Cr. 28 ; 
B. V. Kalinauth, 9 ih. Or. 1 ; R. ti. Chooramoni, 14 ih. Or. 25; B. v. 
Bhib llatb, 24 ih. Or. 58,) unless under circamBtance| which amount 
to the offence of unlawful assembly. (See a. 141, ante pp. 121, 128 j 
lawar Chandra v. Sital, 8 B.L.R. Appx. 62 S.C. 17 Suth, Or; 47; 
R. u. Seith Roshun, 2 N.^W.P. 82 ; Empress v. B.udh Singh, 2 All. 101 ; 
Empress t>. Raj Coomar, 3 Cal. 573.) And, so, where a man had 
been exercising a right of fishery for a consjierable time, alleging a 
prescriptive ri^, mere fact of continuiT|(|to do so after^ a notice 
of prohibition ns not criminal trespass, (|^v. Shi8tidhur,*9 B.L.R. 
Appx. 19; 8.0. 18 Sub]). Cr. 25.) The infringement of an exclusive 
right of fishery in a publio river, cfr in a public tank (Mad. H.G. Pro., 
26th October 1879 ; S.C. Weir, Sup. 8) can never be a criminal trespass, 
as ^e river cannot be in the exclusive possession of any Onb, and a 
nght of fishery is not property of which a person can be said to be 
in possession within; the meaning of the section. , (Empress t?* Charn» 
A Oah oo4.) . 
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The words “ intimidajbe” and ''insult” i^eiPer, of course, to such 
criminal acts as are provided for byss. 503, 504 ; the word anncgj” 
is not defined in the Code. The expression, by its own force, xnermy 
conveys the idea of a certain discomposing efiEect upon the mind, 
without any relation to the legality or otherwise of the discomposing 
cause. Nothing can be more annoying than io be ^peatedly dunnea 
for a debt which it is out of one’s power to pay. The word here 
must, however, refer to acts of illegal annoyance, and probably oon- 
veys no more than the two words which precede it. 

The section does not appear to include any* cases of trespass 
to personal property. The language is inconsistent with such a oon* 
struction, particularly the words “ having lawfully entered into or 
upon such property, remains there, &c.” Nor does it apply to cases 
where the possession of the prosecutor is only constructive. The 
intention must be to intimidate, &c., a person actually in possession 
of the premises. (Is war Chandra v. Sital, 8 B.L.E. Appx. 62 S.C, 
17 Snth. Cr. 47.) , 

442. Whoever commits criminal trespass, by 

entering into, or remaining in, any 
building, tent, or vessel used as a 
human dwelling, or any building used as a place for 
worship, or as a place Jfor the custody of property, 
is said to commit “ house-trespass.” 

Comihentary. 

Where the premises ip question had been occupied as chambers, 
but at the time of the offence, and for some time previously, were 
unoccupied, it was held that they were prpperly described as “ a 
human dwelling.” (E. v. Ammoyee, Scotland^ C. J., 4th Mad. Sess. 
1862.) 

A large detached circular receptacle for grain, constructed of 
straw, with an opening at the top, and situated in a back yard, 
was held not to be “a place for the custody of property” within 
the meaning of this section, and, therefore, that the offence of house- 
breaking could not be committed in respect of it. ' The offence 
really oomAiitted was the dishonest breaking open of a closed 
receptacle containing property, under s. 461. (Eulings of Mad. H.O. 
on s. 457, 1865.) 

Explanation . — The introduction of any part of the 
criipinal trespasser’s body is enterin'g^ sufficient to 
constitute “ house-trespass.” 

443. Whoever commits house-trespass, having 

• taken precautions to conc^ 

boiiBe. house-trespass from some peii'son who 

has a right to e:»}lude, or ^eot, th$ 
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trespasser from the building, tent, or vessel which 
is the subject of the trespass, is said to commit 
“ lurking house-trespass.” 

Commeatary. 

Any person who commits an offence defined by ss. 443 to 446 in 
order to the committing of an offence punishable with whipping 
under Act VI of 1864, s. 2, may be whipped in lieu of the punish- 
ments specified in the Code (Act Y1 of 1864, s. 2), and upon a 
second conviction "may be whipped in lieu of, or in addition to, 
such punishment. {Ibid., s. 3.) Upon a second conviction for 
the same offences, if committed for the purpose of committing an 
offence punishable with whipping under s. 4, he may be whipped 
in addition to the punishment provided for a breach of ss. 443-446. 
{Ibid., s. 4.) 

444- Whoever commits lurking house-trespass 
after sunset and before sunrise, is said 
to commit “lurking house-trespass by 
night.” 

445. A person is said to commit “ house-breaK- 

„ ^ ing” who commits house-trespass, if 

House-breaking. i pp , i • * j 

he eftects ms entrance into the house, 
or any part of it, in any of , the six ways hereinafter 
described ; or if, being in the house or any part of it 
for the purpose' of committing an ofFence (see s. 40, 
ante p. 26), or haying committed an offence therein, 
he quits the hoUse or any ^part of it in any of such 
six ways, that is to say : — 

First. — If he enters, or quits, through a passage 
made by himself, or by any abettor of the house- 
trespass, in order to the committing of the house- 
trespass. 

Secondly. — If he enters, or quits, through any pas- 
sage not intended by any person, other than himself 
or an abettor ^pf the .offence, for human entrance; or 
through any passage to which he has obtained acfcess 
by scaling, or climbing over, any wall or building. 

Commentary. 

Therefore ; a oonviotion was eustained when the prisoner' was 
caught inside the prosecutor’s house at night, and the evidenoe 
showed t^t he could only have effected an entrance by soiding a 
•wall. (4 E.J. & P. 6«6.) < “ 
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Thirdly . — If he enters, or quits, through any pas- 
sage which he, or any abettor of the house-trespfiss, 
has opened, in order to the committing of the house- 
trespass, by any means by which that passage was 
not intended by the occupier of the house to be 
opened. 

Fourthly . — If he enters, or quits, bj opening any 
lock in order to the committing of the house-trespass, 
or in order to the quitting of the house after a’house- 
trespass. 

Fifthly . — If he effects his entrance, or departure, 
by using criminal force, or committing an assault, 
or by threatening any person with assault. 

Conunentary. 

Even if a party has got admission into a house through an open 
door, it will still be house-breaking should be afterwards break, or 
unloc’:, any inner door for the purpose of entering any other room. 
But the mere breaking open erf a box, or chest, would not constitute 
this offence (Arch. 424,) though it would bo punishable under s. 461. 

And see note to s. 442, ante p.^69. 

Sixthly . — If he ^enters, or quits, by any passage 
which he knows to have been fastened against such 
entrance or departure, and to have been unfastened 
by himself, or by an abetttr of the house-trespass. 

Explanation.-^Any out-house or building occupied 
with a house, and between which and such house 
there is an immediate internal communication, is 
part of the house within the meaning of this Section. 

Illustrations. 

(a) A commits house-trespass by making a hole through the wall 
of Z’s house and putting his hand through the aperture. This is 
house-breaking. \ 

(5) A commits house-trespass by creeping into^aship at a port- 
hole between the decks. This is house-breaking. 

(c) A commits house-trespass by entering Z’s house through a 
window. This is house-breaking. 

id) A commits house-trespass by entering Z’s house through the 
door, having opened a door whioh was fastened. This is 
hrefking. 
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{e) A commits house-trespass by entering Z's house through the 
door, having lifted a latch by putting a wire through a hole in the 
door. This is house-breaking. 

(/) A finds the key of Z’s house door which Z had lost, and com- 
mits house-trespass by entering Z's bouse, having opened the door 
with that key. This is house-breaking. 

(g) Z is standing in his door-way, A forces a passage by knock- 
ing Z down, and commits house-trespass by entering the house. 
This is house-breaking. 

{7t) Zj the door-keeper of Y, is standing in Y*s door-way. A 
commits house-trespass by entering the house, having deterred Z 
from opposing him by threatening to beat him. This is house- 
breaking. 

Commentary. 

But an entry into the house is necessary ; an entry upon the roof 
is not sufficient. (Mad. H.C. Rul., 17th March, 1866.) 

446 . Whoever commits house-breaking after sun- 

HouBe-breaking Set and before sunrise, is said to com- 

by night. mit “ house-breaking by nigbt.” 

447 . * Whoever commits criminal trespass, shall 

be punished with imprisonment of 
cri^iS!atre^Jr either description for a term which 
may extend to three months, or with 
fine which may extend to five hundred Rupees, or 
with both. 

^ See note to s. 277, ante p. 228. *f^ 

• 448 . Whoever commits house-trespass, shall be 

punished with imprisonment of either 
description for a term which may 
extend to one year, or with fijne which 
may extend to one thousand Rupees, or with both. 

• Commentary. 

See as to the summary jurisdiction of the Magistrate of the 
district over this otfence, Crim. P.O., 8. 222. ^ 

A sentence for 1)eing member of an unlawful assembly under sec- 
tion 144 (ante p. 123,) renders unnecessary a separate sentence under 
this section. (B. e. Suroop, 3 Suth. Cr. 54.) 

• 449 . Whoever commits house-trespass in order 

, HwBe-tresp^ to fhe commitfipg of any offence pun- 
ooomi&ix ofw isl^ble with shall be puiuslied 
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transportation for life, or with 
rigorous imprisonment for a term not 
exceeding ten years, and shall also be liable to fine. 

See Or. P.O., s. 89, ante p. 110. 

450. Whoever commits house-trespass in order 

to the committing of any offence pun- 

House-treepasa ishable with transportation for • life, 
iom^s’ion°of*to Shall be punished with imprisonment 
either description for a term not . 
tion for life. exceeding ten years, and shall also be 
liable to fine. 

See Cr. P.C., s. 89, ante p. 110. 

451. Whoever commits house-trespass in order 

„ , to the committing of any offence pun- 

Houso-trespasa .iii •' , iitv 

in order to the ishable With imprisonment, shall be 
XJS“p“ishlbie punishedfwith imprisonment of either 
mont description for a term which may 

extend to tVo years, and shall also be 
liable to fine; and if the offence intended to be com- 
mitted is theft, the term of the imprisonment may 
be extended to seven years. 

452. Whoever commits house-trespass, having 

House-trespaBs “^ade preparation f Or causiug hurt to 

after peparation any person. Or for assaulting any per- 
hurt to any per- son, or for wTongfully restrauiiijg any 
* person, or for putting any person in 
fear of hurt, or of assault, or of wrongful restraint, 
shall be punished with impris’onment of either 
description for a term which may e:^tend to seven 
years, and shall also be liable to fine. » 

Commentary. v 

A person who, with a forged warrant of arrest, goes into a hottue 
and takes away one of the inmates thence ngainst his will ^ 
authority of his warrant, has put that inmate in fear of iWT 
resl^iint. (E. v. Nund Mohuni 12 Sutb. Or. 33.) . 

■■■ ■'&' ■ '■ 
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453. Whoever commits lurking house-trespass, 

or house-breaking, shall be punished 
luAbg ’““oMo- imprisonment of either descrip- 

bwK which may extend to two 

“*■ years, and shall also be liable to fine. 

See note to s. 443, ante p. 369. 

454. Whopver commits lurking house-trespass, 

. or house-breaking in order to the com- 

trapl^or ho^-’ of s-oy offence punishable with 

breaking in order imprisonment, shall be punished with 
of S? “pra. imprisonment of either description f §r 
^oume^*^ ™ ^ term which may .extend to three 

years, and shall also be liable to fine ; 
and if the offence intended to be committed is theft, 

' the term of the imprisonment may be extended to 
ten years. 

See note to s. 443, ante p. 369. 

455. Whoever commits lurking house-trespass, 

, , . , or house-breaking, having made pre- 

trespass or house- paration for causiug hurt to any person, 
^on or for assaulting any person, or for 

causing hurt to wrongfully restraining any person, or 
for puttmg nny person m tear of hurt,^ 
• or of assault, or of wrongful restraint, shall be pun- 
ished with imprisonment of either* description for a 
term which may extend to ten years, and shall also 
be liable to fine. 

456. Whoeyer commits lurking house-trespass 
Tj • V . . by night or house-breaking by night 

Punishment for / „ ? .it ..i . ° ® 

lurking house- Shall be punished with imprisonment 
b^Higbyni^*, '’of either description for a term which 
may. extend to three years, and shall 
also be liable to fine. 

Commentary. 

^ as to this seotion and ss. 457-460, Cr. H.O., s. 89, ante p. 110, 
«ad note to s, 443, mte p. 369. 
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One single aggravated offence must not be split up into separate 
minor offenoeS^ e gr., lurking house-trespass in order to commit theft 
under s. 457 into lurking house- trespass under section 456» and theft 
under section 380. (R. v. Ramchurn Kairee, B.L.R. Sup. VoL 488 ; 
S.O. 6 Suth. Or. 39 (F.B.) and see ante p. 43.) 

457. Whoever commits lurking house-trespass 

Lurking house- Or house-breaking by night, 

tresp^ or house- in Order to the committing of any 
offence punishable vrith imprisonment, 

oS^uniaaMe ^0 punished with imprisonment 

with *^imprison- of either description for a term which 
may extend to five years and shall 
also be liable to fine ; and if the offence intended to 
be committed is theft, the term of the imprisonment 
may be extended to fourteen years. 

See note to s. 456, and ante p. 43. 

458. Whoever commits lurking-house trespass 
by night, or house-breaking by night, 
having made preparation for causing 
hurt to any person, or for assaulting 
any person,’or for wrongfully restrain- 

tort to any per- pcrsou, or for putting any 

person in fear of hurt, or of assault, or 
of wrongful restraint, shall be punished with impri- 
sonment of either description for a term which may 
extend to fourteen years, and shall also be liable to 
fine. •’ 

See note to s. 456. 

459. Whoever, whilst committing lurking house- 

trespass or house-breaking, causes 
grievous hurt to iny person, or at- 
mittiug lurking tempts to cauBo death ^ or grievous 
hoSStlw^g. “ 6urt to any person, shall he punished 
with transportation for life, or im- 
prisonment of either description for a term whioh 
may extend to ten years, and shall also be liable 
to fine. 

Se^ note to s. 456. 


Lurking honse- 
irespass or houso- 
bre^ing by night, 
after preparation 
made for causing 
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460. If, at the time of the committing of lurk- 
ing house-trespass by niglit, or house- 
breaking by night, any person guilty 
of such offence shall voluntarily cause, 
or attempt to cause, death or grievous 
hurt to any person, every person 
jointly concerned in committing such 
lurking houSb-trespass by night, or house-breaking 
by night, shall be punished with transportation for 
life, or with imprisonment of either description for 
a term which may extend to ten years, and shall 
also be liable to fine. 


All persons 
jointly concerned 
in house-breaking, 
&c., to be punish- 
able for death 
or grievous hurt 
caused by one of 
their number. 


Commentary. 

See note to s. 456, ante p. 374. 

The liability under this section becomes absolute upon every per- 
son jointly concerned in the house-trespass, or house-breaking, e'^en 
though death, or grievous hurt, was neither the common object of 
the offenders, nor contemplated by them as likely to result.# (R. v. 
Sabed Ali, 11 B.L.R. 855, S.C. 20 SuMi. Cr. 5.) 

461. Whoever dishonestly, or with intent to com- 

Dishonostiy mischie^’, breaks open, or unfastens, 

breaking open any any closed receptacle which contains, 
contoinTor^rap! Or which he bcKoves to contain, pro- 
pro^rty? "perty, shall be punished with impri- 

sonment or either description for m 
term which may extend to two years, or with fine, 
or with both. 

462. Whoever, being entrusted with any closed 

receptacle which contains, oV which he 
-SfctiS; belieTes to contain, property, without 

““‘ority to open the same, 
oustody. tushonestly, or with intent to commit 

.^mischief, breaks open, or unfastens, 
that receptacle, shall be punished with imprisonment 
of either description for a term which may extend 
to three years, or with fine, or with both. 
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CHAPTER XVIII. 

OF OFFENCES RELATING TO DOOU- 
MENTS AND TO TRADE, OR 
PROPERTY, MARKS. 

463 - Whoever makes any false document, or part 
of a document, with intent to cause, 
orgory. damage, or injury, to the public or to 

any person, or to support any claim or title, or to 
cause any person to part with property, or to enter 
into any express or implied contract, or with intent 
to commit fraud, or that fraud may be committed, 
commits forgery. 

Commentary. 

« 

A charge of an offence relating to documents described in ss. 463, 
471, 476 or 476, of the Indian Penal Code, when the documents shall 
h.ive been given in evidence in any proceedings in any Court, Civil or 
Criminal, shall not be entertained against a party to such proceedings 
except with the sanction of the Court in which the document was 
given in evidence, or of som^ other Court to which such Court is 
subordinate. Such sanction may be given at any time. (Cr. P.C,, 
and see ss. 470-477, ante jp 143, 172.) 

To constitute an indictable offence the act must be fraudulent and 
injurious. Writing a spurious invitation to dinner might be very 
culpable as a hoax, but would not bo a fraud upon any one. It is 
not, however, required, in order to constitute ^in point of law an 
intent to defraud, that the persqn committing the offence should 
have had present in hia mind an intention to defraud a particular 
person, if the consequences of the act would necessarily, or possibly, • 
be to defraud any person ; but there must, at all events, be a possi* 
bility of some person being defrauded by the forgery. (Ter 
Gresswell, J., R. v. Marcus, 2 C. & K. 356.) Deceit is not necessarily 
fraud. There must be a possibility that some one should, not only 
be deceivedf but injured. There must be an intention to cause 
wrongful gain, or wrongful loss, to some one : it must be such as is 
implied in the term ‘ fraudulently,' or in the term * dishonestly.’ 
(Mad. H.O. Pro., Cr. A. 487 of 1879, 6th Ifovember 1879, S.C. Weir, 
Sup. 10.) And, therefore, where A signed B's name to petitions 
presented by C. to a Mamlatdar, requesting bis summary assistance 
for the recovery of rent from B's tenants, this wt^s held not to be 
forgery. (R. v. Bhavanishankar, 11 Bom. H.O. 3.) And so t^e 
falsification of office records, made in order*to conceal previous acts 
of fraud or negligence, were held not to amount to forgery^ as bo . 
one would be defrauded, or injured, by them. (R. v. Lai GumuJf $ 
H.W.P. 11 ; R. V, Jageshur, 6 ib, 56.) . ^ 

Where, the false document was intended to defraud a society, it 
was held that the objection that the prisoner could not be convloted 

• . '48 ■ 
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of forgery with intent to defraud, because he was one of the persons 
iointly interested with others in the funds, was not sustainable. 
(K. V. Moody, 31 LJ.M.0. 156; S.C. L. & 0. 173.) 

Where several persons forged different parts of an instrument all 
are guilty as principals. And so it is where several concur in 
employing another to make a forged instrument, knowing its nature. 
(Arch. 86.) The forgery of a copy of a document falls within this 
section. (Easan Chuuder v. Baboo Prannauth, Suth. F.B. 71 ; S.O. 
Marsh, 270; S.C. 2 Hay, 236; See note to s. 467, posi p. 382.) 

Making a falsa ’ 464 - A persoB is Said to make a 
dooument. false document, 

First . — ^Who dishonestly, or fraudulently, makes, 
signs, seals, or executes a document, or part of a 
document, or makes any mark denoting the execu- 
tion of a document, with the intention of causing it 
to be believed that such document, or part of a docu-’ 
ment was made, signed, sealed, or executed by, or by 
the authority of, a person, by whom, or by whoso 
authority, he knows that it was not made, sigr[ed, 
sealed, or executed, or at a time at which he knows 
that it was not made, signed sealed, or executed; or 

Commentary. 

If the document is false in fact, and has bee^ dishonestly, orfraudu- 
lently, made by the accused, with the intention of serving any of the 
purposes stated in s. 463, the offence will be complete, though no 
use whatever has been made of it, or even attempted to be made* 
(2 Russ. 709; Pro. Mad. H.O., 7th^ April, 1866, S.C. Weir, 122; and 
see s. 474.) And although the writing is not legal evidence of the 
matter expressed, still it will be a document under s. 29 if the parties 
framing it believed it to be and intended it to 'be used as evidence 
of such matter. (B. v. Shifait, 2 B.L.R.A. Cr. 12, S.C. 10 Suth. Or. 
61.) 

Entries by a prisoner containing a false statement that a person 
was alive, for the purpose of enabling a pension to be drawn by a 
dead man, may be evidencp of intention to cheat or commit criminal 
misappropriation, but do not amount to forgery. (Cr. B.A. 12, 1870 ; 
ScoUandf O.J. and Oollett, J., Feb. 21, 1870.) 

Secondly.-j-'Wa.Of without lawful authority, dis- 
honestly, or fraudulently, by cancellation or other- 
wise, ^ters a document in any material part thereof, 
after it has been made or executed either by himself 
or by any other person, whether such person be 
living or dead at the time of such alteration ; or, 
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Commentary. 

** Not only the fabrication and false making of the whole of a written inetm# 
ment, but a fraudulent insertion, alteration, erasure, even of aiet^, inany 
material part of a true instrument, whereby a new operation ia given to it, 
will amount to forgery j and this, although it be afterwards executed bjr another 
person ignorant of the deceit. (2 Buss. 319.) And individuals falsifying their 
own book of accounts, and producing them in evidence before a Court of Justice, 
were held by the Bombay P.U. to have committed forgery.** (Government v. 
Dajee WuUud, 3 M. Dig. 122, § 138.) 

Thirdly . — Who dishonestly, or fraudulently, causes 
any person to sign, seal, execute, or alter, a docu- 
ment, knowing that such person by reason of 
unsoundness of mind or intoxication cannot, or that, 
by reason of deception practised upon him, he does 
not, know the contents of the document, or the 
nature of the alteration. . 

Illustrations, 

(a) A has a letter of credit upon B for Rupees 10,000, written by 
Z. A, in order to defraud B, adds a cypher to the 10,000, and makes 
the sum 100,000, intending that it may be believed by B that Z so 
wrote the letter. A has committed forgery. 

(1) A, without Z*8 authority, affixes Z’s seal to a document pur- 
porting to be a conveyance of an estate from Z to A, with the inten- 
tion of selling the estate to B, and thereby of obtaining from B the 
purchase money. A has committed forgery. 

(c) A picks up a cheque on a Banker signed by B, payable to 
bearer, but without any^ sum having been inserted in the cheque. A 
fraudulently fills up the cheque by inserting the sum of ten thon* 
sand Rupees. A commits forgery. 

(d) A leaves with B, his agent, a cheque on* a Banker signed by 
A, without inserting the sum ptiyable, and authorizes B to fill up 
the cheque by inserting a sum not exceeding ten thousand Rupees# 
for the purpose cf making certain payments. B fraudulently fills 
up the cheque by in&ertiug the sum of twenty thousand Rupees. B 
commits forgery. 

(e) A draws a Bill of Exchange on himself in the name of B with- 
out B*s authority, intending to discount it as a genuine Bill with a 
Banker, and intending to take up the Bill on its maturity. Here, as 
A draws the Bill with intent to deceive the Banker by leading him 
to suppose that he had the security of B alid thereby to discount the 
Bill. A is guilty of forgery. 

(/) Z’s will contains these words — “ I direct that all my remaining 
property be equally divided between A, B, and G." A dishonestly 
scratches out B*8 name, intending that i1^ maj)^ he believed that tbe 
whole was left to himself and C. A has committed forgery. 

Xg) A endorses a Government Promisso^ note and makee it pay- 
able to Z, or his order, by writing on the Bill the words “ Pay to Z « 
or his order” and signing the endorsement. B dishonestly erases 
the words “pay to Z or his order,” and thereby converts the specif 
exulorsement into a blank endorsement. B commits Horg&rjy 
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(h) A sells and conveys an estate to Z. A afterwards, in order 
to defraud Z of his estate, executes a conveyance of the same estate 
to B, dated six months earlier than the date of the conveyance to Z, 
intending it to be believed that be had conveyed the estate to B 
before he conveyed it to Z. A has committed forgery. 

(See Moheshnr Bux v. Bhikha Chowdry, 6 Suth. 61 ; S.0. 1 Wym. 95, 
ante page 358.) 

(i) Z dictates his will to A. A intentionally writes down a different 
legatee from the legatee named by Z, and by representing to Z that 
he has prepared the will according to his instructions induces Z to 
sign the will. A has committed forgery. 

(j) A* writes a letter and signs it with B’s name without B's 

authority, certifying that A is a man of good character and in dis- 
tressed circumstances from unforeseen misfortunes, intending by 
means of such letter t.o obtain alms from Z and other persons. Here, 
as A made a false document in order to induce Z to part with 
property, A has committed forgery. * 

(A;) A, without B's authority, writes a letter and signs it in B’s 
name certifying to A’s character, intending thereby to obtain employ- 
ment under Z. A has committed forgery, inasmuch as he intended 
to deceive Z by the forged certificate, and thereby to induce Z to 
enter into an expressed or implied contract for service. 

Explanation 1. — A man’s signature of his 6wn 
name may amount to forgery. 

Illustrations^ 

(a) A signs bis own name to a Bill of Exchange, intending that 
it may be believed that the Bill is drawn by another person of the 
same name. A has committed forgery. 

(5) A writes the word “ accepted” on a piece of paper and signs 
it with Z*8 name, in order that B may afterwards write on the paper 
a Bill of Exchange drawn by B upon Z, and negotiate the Bill as 
though it had been accepted by Z. A is guilty of forgery ; and if B 
knowing the fact draws the Bill upon the paper pursuant to A’s 
intention, B is also guilty of forgery. 

(c) A picks up a Bill of Exchange payable to the order of a 
different person of the same name. A endorses the BiW in his own 
name, intending to cause it to be believed that it was endorsed by the 
person to whose order it was payable ; here A has committed forgery. 

(d) A purchases an estate sold under execution of a decree against 
B. B, after the seizure of the estate, in collusion with Z, executes a 
lease of the estate to Z at a nominal rent and for a long period, and 
dates the lease six months prior to the seizure, with intent to defraud 
A, and to cause i{ to be believed that the lease was granted before 
the seizure. B, though* he executes the lease iu#his own name, 
commits forgery, by antedating it. 

(e) A, a trader, in anticipation of insolvency, lodges effects with 
® A’s benefit and with intent to defraud his creditors, and in 
order to give a colour to the transaction writes a Promissory Note 
binding himself to pay to B a sum for value received and antedates 
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the note, intending that it may be believed to have been made before 
A was on the point of insolvency. A has committed forgery under 
the first head of the definition. 

Explanation 2 . — The making of a false document 
in the name of a fictitious person, intending it to be 
believed that the document was made by a real per- 
son, or in the name of a deceased person, intending 
it to be believed that the document was made by the 
person in his life-time, may amount to forgery. 

Illustration, 

A draws a Bill of Exchange upon a fictitious person, and fraudu- 
lently accepts the Bill in the name of such fictitious person with 
intent to negotiate it. A commits forgery. 

Commentary. 

But in order to constitute forgery under this explanation the name 
of the fictitious, or deceased, person must have been adopted in order 
to obtain a credit for the instrument arising from the supposition 
that it was executed by the person whose name it professes to bear. 
Where the prisoner, Robert Martin, gave a cheque drawn in the 
name of William Martin (a fictitious person) upon a bank in which 
there was no account answering to that signature, but the prose- 
cutor took the cheque believing that it was drawn in the prisoner's 
real name, it was held that nb forgery had been committed. The 
Court affirmed the proposition that “ in all forgeries the instrument 
supposed to be forged must be a false instrument in itself ; and that 
if a person give a note ehtirely as his own, his subscribing it by a 
fictitious name will not make it a forgery, the credit there being 
wholly given to himself, without any regard to* the name, or auy^.. 
relation to a third person." (R. z>.JMartin, 5 Q.B.D. 34) 

^ 465 . Whoever commits forgery shall be punish- 

ed- with imprisonment of either de- 
scription for a term which may extend 
to two years, or with fine, or with both. 

Commentary. 

Whoever shall be a second time convicted* of forgery, as defined in 
ss- 463, 466, 467, 468, or 469, may be punished with whipping in addi- 
tion to the penalties of the jPeual Code. (Act VI of 1864, s. 4.) 

466 . Whoever forges a document, purporting to 
be a record, or proceeding of or in a 
coS’of^court Justice, or a Kegister of Birth, 

Jnstice; or of a Baptism, Marriage, or Burial, or a 
Register kept by a public servant as 
such, or a certificate or document pur- 
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porting to be made by a public servant in his official 
capacity, or an authority to institute or defend a 
suit, or to take any proceedings therein, or to confess 
judgment, or a power of attorney, shall be punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 

Commentary. 

See note to s. 465 ante p. 381. 

The illegibility of the seal and signature on a forged document 
purporting to be made by a public servant in his official capacity, 
will not render a conviction under this section, or section 471 void. 
(R. u. Prosunno, 5 Suth. Cr. 96.) 

467 . Whoever forges a document which purports 

™ , to be a valuable security, or a will, or 

Forgery of a va- .i i i • i 

inabie seonrity or an autuonty to adopt a son, or wmqh 
purports to give authority to any person 
to make or transfer any valuable security, 6r to 
receive the principal, interest, or dividends thereon, or 
to receive or deliver any money, moveable property, 
or valuable security, or any document purporting to 
be an acquittance or receipt acknowledging the pay- 
ment of money, or an acquittance or receipt for the 
delivery of any moveable property or valuable secu- 
rity, shall be punished wfth transportation for life,'^ 
or with imprisonment of either description for a term 
which may extend to ten years, and shall also be 
liable .to fine. 


Commeatary. 

See note to s. 465 an^e*p. 381. 

The concoction of a document which upon its face appears to be a 
mere copy, and which if a genuine copy would not authorize the 
delivery of money or the doing of any other act referred to ih this 
section, is not chargeable as an offence under s^ 467. (R. v. Naro 
Gopal, 5 Bom. H.O.C.C. 56.) See ante p. 378. Of course, if the 
document purported to bear the signature of any public officer, 
authenticating it as a true copy, the forgery of his signature tnight 
be an offence under s. 465. A fraudulent alteration of a Collectorate 
challati is within this section. (B. v. Harish Chunder, Suth. Sp, Or. 
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468 . Whoever commits forgery, intending that 

Forgery for the ^^16 dooument forged shall be used for 

pnrpoae of cheat- the purpose of cheating, shall be pun- 
ished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

See note to s. 465, ante p. 381. 

469 . Whoever commits forgery, intending that 

the document forged shall harm the 
pxS'oS’^f^ha^® reputation of any party, or knowing 
ing the reputation ^]jat it is likely to be used for that 
o any person. purpose, shall be puuished with im- 
prisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 

Commentary. 

See note to s. 465, ante p. 381. 

Thus; a person who forged a draft petition, with the intention of 
using, it as evidence, and which contained false statements calculated 
to injure the reputation of a^person, was held guilty of an offence 
under this section. (E. v. Shifait, 2 B.L.R., A. Cr. 12; S.C. 10 Suth. 
Or. 61.) 

470 . A false document made wholly or in part 

A forged doou. l>y forgery is designated “ a forged 

document.” 

471 . Whoever fraudulently or dishonestly uses 

rr . as genuine any document which he 

nine a forged do- knows or has reason to believe to be a 
cument. forged document, shall be punished in 

the same manner as if he had forged such docujnent. 

Commentary. 

See Cr. P.C., s. 469, ante p. 377 : and note to s. 466, (ante p. 382), 
To present a forged deed of divorce for registration, and to obtain 
registration, is to use within the meaning of this section. (R. v. 
Aeimooddeen, 11 Suth. Or. 16.) 


472 . Whoever makes or counterfeits any seal, 
Making or pos- Or other instrument for making 

fritted “““late* impressiou, intending that the same 
*o.,4ti»iBtentto shall be used for the purpose of com- 
mitting any forgery which would be 
Section 407. punishable under Section 467, Or mth 
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such intent has in his possession any such seal, 
plate, or other iistrument, knowing the same to be 
counterfeit, shall be punished with transportation 
for life, or with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 

473 - Whoever makes or counterfeits any seal. 
Making or pos- plate, or Other instrument for making 
feir”seai,*°p”atei impression, intending that the same 
&o., with intent shall be uscd for the purpose of com- 
gery punishable mitting any forgery which would be 
otherwise. punishable under any section of this 

Chapter other than Section 467, or with such intent 
has in his possession any such seal, plate, or other 
instrument, knowing the same to be counterfeit, shall 
be punished with imprisonment of either description 
for a term which may extend to seven years, and 
shall also be liable to fine. 


474 . Whoever has in bis possession any docu- 

Havin oases knowiug the Same to be forged, 

sion of a valuable and intending that the same shall 
Wnto be teg’ fraudulently or dishonestly be used as 
ed, with intent to genuine, shall, if the document is one 

use it as genuine. i i 

or the description mentioned in Sec- 
tion 466, be punished with imprisonment of either 
description for a term which may extend to seven 


years, and shall also be liable to fine ; and, if the 

document is one of the description mentioned in 

Section 467, shall be punished with transportation 

for life, or with imprisonment of either description 

for a term which may extend to seven years, and 

shall also be liable to fine. 

0 


Commentary. 

' The intention to make a fraudulent use of the forged document is 
an essential element in this offence. This intention can seldom be 
directly proved. Where the forged document is capable of being 
fraudulently used, and is found in the possession of a person who is 
interested in making a fraudulent use of it, I conceive that a con- 
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viction would be warranted, unless the defendant accounted for his 
possession of the instrument. Suppose, for instance, that a forged 
release were to be found in the possession of a debtpr, or a forged will 
or conveyance in the possession of a claimant to an estate, this would 
be sufficient to throw upon each the burthen of showing that he came 
innocently by the document. But, where either accounts'for his pos- 
session of the instrument in a manner which is equally consistent with 
his knowledge or ignorance of its fraudulent character, there the 
presumption of innocence will arise again. For instance ; the mere 
fact that the purchaser of an estate is in possession of title deeds, 
some of which are shown to be forgeries, would be no evidence 
whatever of his guilt; for, in the absence of evidence as» to their 
origin, the natural inference is that they were handed to him by the 
vendor as constituting the title, and, if so, the proper presumption 
would be that he took them innocently. (See Mad. S.U. Dec., of 
1859, p. 62, and see R. v. Lokenach, Suth. Sp. Or. 12.) 


As to what constitiftes possession, see ante p. 209. 


475 . Whoever counterfeits upon, or in the sub- 
stance of, any material any device or 
mark used for the purpose of authen- 
ticating any document described, in 
Section 467, intending that such de- 
vice, or mark, shall be used for the 
pui’pose of* giving the appearance of 
authenticity to any document then forged, or there- 
after to be forged, on such material, or who with 
such intent has in his possession any^material upon, 
or in the substance of which, any such device, or 
mark, has been cpunterfeited, shall be punished with 
transportation for life or with imprisonment of 
either description for a term which may extend to 
seven ye£^s, and shall also be liable to fine. ’ 

See Or. P.C., s. 469, ante p, 377. 


Counterfeiting 
a 'device or mark 
used for authen- 
ticating document 
described in Sec- 
tion 467, or pos- 
sessing counterfeit 
marked material. 


476 . 


G«^nnterfeiting 
a device or mark 
used for authenti- 
cating documents 
other than those 
described in Sec- 
tion 467, or pOB- 
sesising oounteneit 
marked material. 


Whoever counterfeits upon, or in the sub- 
stance of, any material any device, or 
mark, used for the purpose of authen- 
ticating any document other than the 
documents described in Section 467j 
intending that such device, or mark, 
shall be used for the purpose of giving 
the appearance of authenticity to any 
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document then forged or thereafter to be forged on 
such material, or who with such intent has in his 
possession any material upon or in the substance of 
which any such device or mark has been counter- 
feited, shall be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine. 

See Cr. P 0 , s. 469, ante p 377. 

477- Whoever fraudulently, or dishonestly, or 

Fraudulent can intent to cause damage or injury 

collation, destine- to the public Or to any person, cancels, 
tion.&c.ofawiii dgstroys, or defaces, or attempts to 

cancel, destroy, or deface, or secretes, or attempts to 
secrete, any document which is or purports to bo a 
will, or an authority to adopt a son, or any valuable 
security, or commits mischief in respect to such 
document, shall bo punished with transportation for 
hfe, or with imprisonment of either description for a 
term which may extend to seven years, and shall 
also be liable to fine. 


Commentary. 

The words “purjPbrts to be” brirg this section within the English 
decisions which lay down that a document which is unstamped, ai^d « 
therefore not admissible as evidence, may still be a valuable security, 
(7 Mad. H C Appx xxvi , S C Weir, 123) A Puttah is a valuable 
eecunty for the purooses of this section. (R v, Nittar, 3 Suth. Gr. 

OP TRADE AND PROPERTY-MARKS. , 


A mari^ * 
been •.atAiU 



le.nmrk. 


partioalar' " 

are of % particular quai^ toaiiii 


479. A mark used for denoting that moveable 
Picpertjmark P^operty belongs to a particular per- 
, son, is called a property-mark. . 
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480 . Whoever marks anj goods, or any case, 
package, or other receptacle containing 
tr^e-mark“ goods, Or usos any case, package, or 
^ c. ^ ^er r eceptacle with any mark thereon. 


thchintontioa or oans iag it to be believed that 
■ tha goods so marked, or any goods contained in any 
su^^ oa se , paokag e , o \ rec^tacle so marked, 







hey are not, is 


said to use a fake ti'ade-mark. 

Commentary. 

To constitute an offence under this section it is only necessary to 
rbow an intention to produce a false belief as to the origin of an 
article, and the use of some external indication to produce that 
belic.f. Where an existifig trade-mark is imitated, it is not necessary 
that the resemblance should 4>e such as would deceive persons who 
,,^hould see the two marks placed side by side. In an English case 
Chancellor, Lord Oranworlh^ said, 

If a purchaser, looking at the article offered to him, would naturally hO IdC" 
from the mark impressed upon it, to suppose it to be the production 
;nval manufacturer, and wduld purchase it in that belief, the Court 0boii|SH| 
the use of such a mark to be fraudulent. But 1 go further. I do not 
jthe actual physical resemblance of the two marks to be the sole pnflStjd ^p|| 
I toniideration. If the goods of a manufacturer have, irom the mark or 
' he has used, become known in the mftrket by a particular name, 1 thj^l|w 
the adoption bjr a rival trader of any mark which will cause his ^oods 
vih| same name in the market may be as much a violation of the rights 

as the actual cop^^of his device.” (Seixo v. Provezende, X, Ch|dip^ 

fotherspoon e. Currie, L.R. 5, H.L. 508.) 

Accordingly ; in the former case where the plaintiff had been 
l^abit of stamping his casks with a coronet and the word * 
Iwhence his Vines acquired the name of * Crown Seixo Wine/ 
was Issued against the nse by the defendant of a 
,^if^or(i» ” Seixo de Gima,*' (See, too. Ori; Ewing t?. 

, Civil Service Association v. Dean, 13 Cn, D. 

An 'injunction will issue where an iodictmehiti>'e#w|p^9^ 
' 'Under this secticU'^:eince. it' is neoes8ary^;C’ct;q^ 
wou|d: prepuce a ifdse beliefi J^ut 

TheWitention to cause a false belief will always be inferiSS^lffllW 
the mark is in itself a false statemenc, and is affixed under oircum* 
stances which would naturally lead to belief of that statementr li a 
shopkeeper, named Smith, were to impress the brand of ^^Bodgers, 
Sheffield,” upon au iron knife from Birmingham, no fdrtbhr evidence 
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would be necessary to show that he meant to create a false impression 
as to its maker aud origin. This is peculiarly one of those cases in 
which the act itself being primd facie improper; the burthen of 
proving that it was done under circumstances which might make it 
innocent would lie upon the defendant. (See ante pp. 81, 140.) 

It would be otherwise where the mark, though similar to that used 
by other tradesmen, contained no false statement, and might have 
been accidentally and innocently adopted. 

This section does not include false statements as to quantity. 
Therefore ; the fraud which was exposed some time ago of marking 
reels of ^tton as if they contained 300 yards, when they really only 
contained 250, would pass unpunished. If, however, such reels were 
sold to any person as containing the quantity marked upon them, 
this would be the offence of cheating under s. 415. 

481. Whoever marks any moveable property, or 

goods, or any case, package, or other 
prJJerty-juark!^*® receptacle. Containing moveable pro- 
perty or goods, or uses any case, pack- 
ag e, or o.ifee r r eo e nt^le having any mark thereon, 

eauHTng it to he believed that 
the property or goods so marked, or any property or 
goods contained in any ntJanTt re- 

ceptacle so marked, belong to a person to whom they 
do not belong, is said to use a false property-mark. 

482. Whoever uses any false trade-mark or any 
^ , fg^lse property-mark with intent to de - 

mBing a faisp trade C Q iv e or in]uro<iiny poroon , shall be pun/ 

^ ished with imprisonment of eiCter d^ 

eeivo or injore any gcription for a term wMch may extend 
to one year, or with fine, or with both| 
Commeatarj. 

The deception referred to in this section must, I suppose, be such 
a deceit as amounts to a fraud or breach of legal obligation. Other* 
wise, a host who wished to combine ostentation with economy, by 
giving his guests gooseberry out of bottles with a champagne label, 
might be indicted for the trick. If, however, the landlord of a hotel, 
who is paid for his wine on- its supposed quality, were to do th6 sape, 
there would be a'legal fraud, which would be criminal under s. 482. 

It will not be necessary to show an intention to deceive pr injure 
any particular person, if such deceit or injury would be tha||^tura] 
consequence of the use of the false marks under the oirouOTRancefi 
in question. Nor wonld it be necessary to show that any one was, 
vto^p^^ deceived. Indeed, in general where the deceit bad 

carried into effect against any person, the more serious oiRhM 
^^ .pkeatmg would haT|i been oommittedr - , • 
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483 * Whoeyer, 


Counterfeiting a ^ ^ ^ ^ •'j * j 

trade or property- b-nr>wingiy couiiterfeits any trad^ or 

K! property -mark used by any other per- 

to cause damage son, shall be Bunished with imprison- 

or injury. x c -.i ^ j • e ^ x 

ment of either description for a term 
which may extend to two years, or with fine, or 
with both. 


484 . Whoever, 


a prCrtrm«k kn o wingly counterfeits any property- 
used by a pubUo mark used by a public servant, or any 
mark used by him mark uscd by a public servant to 
uufwtSro.quIiRyi denote that any property has been 
^rty°* irtanrifactured by a particular person, 

or at a particular time or place, or 
that the seme is of a particular quality, or has passed 
through a particular office, or that it is entitled to 
any exemption, or uses Us genuine any such mark 
knowing the same.to be counterfeit, shall be pun- 
ished with imprisonment of either description for a 
term which may extend to three years, and shall 
also be liable to fine. * • 


485 . Whoever makes, or has inhis possession, any 
die, plate, or other instrument for the 
Jng’^or biting pnrpose of making or counterfeiting 

^late^or other *"^ ”7 pvivnt^ prftpftrty-p-r trade- 

Irumait for mark, with intent to use th » same < 


Fraudulent 
making or haiang 
possession of any 
die, plate, or other 
instrument for 
counterfeiting any 
public or private 
property or trade- 
mark. 


pp^y or trade- mark, or has in his possession any 
such property or trade-mdrk, w i th in - 
tewkthat the sSiTne sha^^ be-a^ fOT^he purpose o£ 
denoting that any ^'o3s ^ merchandize wore a jc ed ei^ 
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^ukr - quality of whieh they are not , or that they 
belong to a person to whom they do not belong, 
shall be punished with imprisonment of either des- 
cription for a term which may extend to three years, 
or with fine, or with both. 


y or trade-e,,;,^^ 

^ •*« private, affix' - ^ 

property or tidde^S^pon, the Same, or upon any case, 
T^^ppcr, or receptacle in which such 
goods ar^ packe^Kpr contained, knowing that such 
mark is forged or c^nterfeit, or that the same has 
been affixed to, orimp!^si^edupon, any goods or mer- 
chandize not manufactured or made by the person, 
or at the time or place indmatcd by such mark, or 
that they are not of the qualitjc indicated by such 
mark, with intent to deceive, injuba. or damagej-any 
person, shall be punished witli imprismament of either 
description for a term which may extendi one year, 
or with fine, or with both. ' 

487 - Whoever fraudulent ly makes any false mark 

RVanduientmak- Won any packag^^ xeg^clgt.9.9.%. 
ing a false mark taiumg goods, mth in ten t to cause any 

apon any package it , j. 

OT r^ptaoie con- public sorvaut or any other person to 
taiiung goods. believe that such paoh^go? or recepta- 
cle, contains goods which it does not contain, or that 
it does not contain goods which it does contain, or 
that the goods contained in such poekage c » recepta- 

real 
with 

imprisonment of either description for a term which 
may extend^;© three years, or with fine, or with both. 

488 . Whoever f rawdulontly , makes 



Panishment for 
making use of any 
Bucli false mark 


such 



’ inai'K to 

f a lse i oh ati. be punished » the manne r 
m e ntioned in th e I ni St pr e co d ing aeoti on; >^' 4 ^ 
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489 . Whoever removes, destroys, or deface^ atiy 
property-mark, intending, or knowing 
pert^S”^with it to be likely, that he may thereby 
injury cause injury to any person, shall be 

punished with imprisonment of either 
description for a term which may extend to one yeWf 
or with fine, or with both. 


CHAPTER .XIX'. 

OF THE CRIMINAL BREACH OF 
. CONTRACTS OF SERVICE. 

490 . Whoever, being bound by lawful contract; 

,to' render his’ personal service in con-' 
lervjy veying, or conducting, any person, or 
or any property, from one place to another 

place, or to act as servant to any per-; 
son during a voyage or journey, or to guard any pe^^ 
son, or property, during a voyage or journey, volunS 
tarily omits so to do, except in the case of illness or 
iR-treatment, shall be punished with imprisonment 
of either description for a term which may extend ed: 
one month, or with fine which may extend to dtt 
hundred Rupees, or with both. 

Illusiratione^ 

% 

(a) A, a palanquin bearer, being bound by legal contract to 
!!S from one place to another, runs away in the middle of the eliimpi 
-4 ba? committed the offence defined in this section. ^ 

(h) A, a cooly, beingi>ound by lawful contract to carry Z’g bag- 
gage from one place to another, throws the baggage away. A has 
committed the offence defined in this section. 

(c) A, proprietor of bullocks, being bound by legal contract to 
convey goods on his bullocks from one place to another, illegally 
omits to do so. A has committed the offence defined in this eec^on. 
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{d) A, by unlawful means, Compels B, a cooly, to carry his bag- 
gage. B, in the course of the journey, puts down the baggage and 
runs away. Here, as B was not lawfully bound to carry the baggage, 
be has not committed any ofEeuce. 

Commentary. 

It has been held by the High Court of Bengal that the words 
“ during a voyage or journey** govern the whole of this section, and, 
therefore, that breach of a contract to carry indigo from the field to 
the vats is not punishable under s. 490. (Neeonee v, Mullungha, 
6 Suth. Cr. 80 ; S.G. 2 Wym. Or. 63; and see Saga v. Nirunjun, 9 
.Suth. Cr. 12 ; S.O. 5 Wym, Cr. 29.) 

“This section does not apply to servants hired by the month, and under a 
continuing implied contract to serve until the engagement is terminated by a 
month’s notice.” (Rulings of the Madras High Court, 27th March, 1863 ; 
7th Jan. 1868, S.O- Weir, 123.) Nor to a servant engaged in Madras at a 
monthly salary who absconded after arriving at Cuddapah. (Mad. H.C. Rulings, 
7th January 1868 ; S.O. Weir, 124. ) 

The first question under this and the two succeeding sections will 
be, whether the contract was one by which the defendant was legally 
bound. Putting cases of compulsion aside, the only doubt which is 
likely to arise upon this point is where the undertaking has bei^n 
gratuitous. The law upon this point is long settled, viz,, that a party 
who engages gratuitously to perform a service cannot be compelled 
to undertake it at all. But, if he do enter upon the performance of 
the task, he is bound to complete it. Since a new consideration 
arises from the very fact that, by*, undertaking the duty, he has 
induced the other to rely upon his performance of it and to entrust 
him with its discharge. (2 Sm. L.C. 193.) ^ 

In one case, an action was brought against the stewards of a 
race course, whose services were unpaid, for negligence in perform- 
ing them. Jervis, C.J,, in giving judgment said, 

“The rule is well laid down in Smith’s Mercantile Law, p. 112, where it is 
said, that there is a difference between the principal’s rights against a remune- 
rated and against an unroraunorated agent. The former, having once engaged, 
may be compelled to proceed to the task which he has undertaken ; the latter 
cannot, for his. promise to do so being induced by no consideration, the rule 
e® nvdo pacto non oritur^ actio applies. But, if he do commence his task, atid 
afterwards be guilty of misconduct in performing it, he will, though unremune- 
rated, be liable for the damage so occasioned, since, by entering upon the 
business, he has prevented the employment of some better qualified person. 
This passage applies to principal and agent, bub the reasoning is applicable 
here.*^ (Balfe v. West, 22 L.J.C,P, 175 5 S.O. 13 C.B. 466.) 

The only grounds upon which an excuse is admitted under this 
section are jn tlje case of illness or ill-treatment, though in s. 402 a 
further exception is introduced in favour of any other “ reasonable 
excuse.” A servant would, therrfore, bo lilible, who ran away on a 
journey at the approach of a tiger, or who refused to go on board 
a ship in a hurricane; or to travel through a district where cholera 
was raging. 

A refusal to pay wages actually due would not come under this 
neaq of ill-treatment, but would operate as a severance of the 
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contr&oif. Bat no refusal to give an advance would justify a servant 
in breaking off his engagement, unless such advance formed part of 
the contract. 

The word voluntarily” (see g. 39, ante p. 26) will protect the 
servant in cases where he has been prevented carrying out his 
engagement by accident, fraud, mistake, or superior force. It will 
be necessary to show that he broke his engagement, intending to do 
so at the time. (Rider v. Wood, 29 L.J.M.O. 1. See Unwin w. Clarke, 
L.R. 1, Q.B. 424.) 

A different question would arise where the evidence showed that 
the defendant had voluntarily left his service, but under ^ bond fide 
belief that he was justified in doing so. In some recent cases upon 
somewhat similar Statutes in .England, it had been suggested that a 
bondjlde and reasonable belief that the party was justified in his 
act was an answer to the criminal charge. (Ashmore v. Horton, 
29 L.J.M.O. 13; Willett v. Boote, 30 Ibid. 6; Youle v. Mappin, 
Ibid. 234.) But, in a later case upon the point, where the question 
di^ctly arose, this doctrine seems to have been over-ruled. There 
the defendant had been apprenticed. His master died, and the 
trade was carried on by the widow and executrix. The apprentice 
was advised by an attorney that the death terminated the appren- 
ticeship. The Justices were of opinion that it did not, and convicted 
him for absenting himself without lawful cause. On appeal, the 
conviction was afifirmed. Martin, B. said, 

** This has been treated as entirely a criminal proceeding. I doubt very much 
whether that is its true character. It seems to me nothing more than a pro- 
vision by the legislature for the purpose of enforcing certain civil rights. The 
legislature may^ have reasonably takdh into consideration instances of persona 
against whom it would be idle to bring an action. The legislature may very 
reasonably and truly have ^laid, this is entirely a civil case, but it is not a con- 
tract to be enforced in the ordinary way by a civil action. We, therefore, will 
take a more summary way of doing it, and will treat this civil contract as a 
matter punishable, not strictly criminally, but as a way of enforcing the per- 
formance of the contract. The questign is, is it any answer to his wilfully and 
deliberately acting contrary to that which the law by his own contract imposed 
upon him, that he was advised by a person to do so and so ? It seems to me that * 
would be contrary to common sense. If a person wilfully, knowingly, and 
designedly does that which is done in this case, he must take the consequences ; 
and one consequence is, that by Act of Parliament Justices have jurisdiction to 
punish him in a sense, that is, in the sense, it appears to me, to compel him to 
perform his contract.” (Cooper v. Simmons, 31 L.J.M.O. 138, 144.) . 

In the seefion now under consideration and in s. 491 the offence 
consists simply in the ” voluntary omission” to do that which the 
defendant has contracted to do, atid, therefore, the above obser* 
vations seem to be exactly in point. Under s. 492 the words ** with- 
out reasonable cause^’ are introduced, and, therefore, in indictments 
under that section the argument may still prevail that the party had 
reasbtiable cause to believe that his service bad come to an end, or 
that he was justified in quitting it. • * 

Where the contract of service is a continuing one, the servant 
may be punished from time to time for refusing to serve under it. 
The contract is not terminated by indictment and punishment. 
(Unwin v. Clarke, L.R. 1, Q.B. 417; Cutler v. Turner, 9 tfeid. 502.) 
The contrary, however, appears to have been ruled in Bengal, 
(2 RJ. & P. 24.) 
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Explanation - — It is not necessary to this ofEence 
that the contract shoxild be made with the person for 
whom the service is to be performed. It is sufficient 
if the contract is legally made with any person, either 
expressly or impliedly, by the person who is to per- 
form the service. 


Illustration, 


A contrficts with a DSik Company to drive his carriage for a month* 
B employs the Dak Company to convey him on a journey, and during 
the month, the Company supplies B with a carriage which is driven 
by A. A in the course of the journey, voluntarily leaves the carriage. 
Here, although A did not contract with B, A is guilty of an offence 
under this section. 


491 . Whoever, being bound by a lawful contract 
Breach of eon- *0 attend On, or to supply the wants of, 
tract to attend on any oerson who, by reason of youth, 
wonts of helpless or 01 uBSoundiiess 01 mind, or of ui 
disease or bodily weakness, is helpless, 
or incapable of providing for his own safety, or of 
supplying his own wants, voluntarily omits so to 
do, shall be punished with' imprisonment of either 
description for a term which may extend to three 
months, or with fine which may extend to two 
hundred Rupees, or with both. 


Commentary. 

This section is still more remarkable thau.the preceding, as it 
contains no exception whatever, not even illness or ill-treatment. 
The latter may, perhaps, have been designedly omitted, lest a bearer 
might plead as an excuse for abandoning his infant charge that the 
latter had boxed his ears or kicked his shins. Bub why Is illness not 
allowed ? It may bo suggested, that a person does not voluntarily 
omit that which he omits jn consequence of illness. But, if so, why 
was the term introduced into s. 490 P 


499 . Whoever, being bound by lawful contract 
in writing to work for another person 
as ah artificer, workman, or labourer, 
for a period not more than three years, 
at any place within British India, to 
which, % virtue of the contract, he 
has been, or is to be, conveyed at the expense of such 


Breach of a con- 
tract to serve at 
a distant place to 
which the servant 
ia conveyed at the 
zna8ter*8 expense. 
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other, voluntarily deserts the service of that other 
during the continuance of his contract, or without 
reasonable cause refuses to perform the service which 
he has contracted to perform, such service being 
reasonable and proper service, shall be punished 
with imprisonment of either description for a term 
not exceeding one month, or with fine not exceeding 
double the amount of such expense, or with both, 
unless the employer has ill-treated him or neglected 
to perform the contract on his part. 

Commentary. 

This section only applies to cases where the service is to be per- 
formed at some pla^e different from that in which the defendant 
resided at the time the contract was made. Further; it only applies 
to cases of written contracts, and, therefore, the party can only be 
charged for breach of something contained in the writing. Oral 
evidence will be admissible to explain the meaning, or to identify 
^.he object of, the contract, but not to add to or vary its terms. 
(1 Sm. L.O. 282.) 

It will be observed that by this section it is required that the 
contract, not merely the particular thing which the defendant promised 
to do, should be in writing, otherwise no prosecution can be instituted 
for its breach. Similarly; the^nglish Statute of Frauds provides 
that in case of certain contracts, no action should be allowed ** unless 
the agreement upon which such action should be brought, or some 
note or memorandum thereof, shall be in writing.” Upon this 
Statute it has been long ruled that “ the term agreement comprehends 
contracting parties, a consideration, and a promise ; all these must, 
therefore, appear in the writing.” (Smith Merc. L. 469.) As^ 
Mr. Justice Grose said, in the leading case upon the subject (Wainv. 
Warlters, 5 East, 19),* 

” What is required to be in writing is the agreement, not the promise. Now 
the agreement is that which is to show what each party is to do or perform, 
and by which both parties are to bo bound, and this is required to be»iu writing. 
If it were only necessary to show what one of them was to do, it would be suffi- 
cient to state the promise made by the defendant who was to be charged with 
it. But if we were to adopt this construction, it would be the means of letting 
in those very frauds and perjuries which it was* the object of the Statute to 
prevent ; for, without the parol evidence, the defendant cannot be charged upon 
the written contract for want of a consideration in law to support it.** 

Ip the present Code the word used is contract, not agreement, Biit 
the meaning of the words is identical, and the policy'of both sections 
is obviously the same. The object of reqitiring the contract to be 
in writing is to put its terms beyond dispute, and to enable the Court 
to be certain whether it has been broken or not. If the names of 
the contracting parties were omitted it might be that the defendant 
had never been bound at all, or that he had been bound to a different 
person and bad fulfilled bis engagement with him. (See Sale v. 
liambert, L.R. 18 Eq. 1; Potter v. Duflfield, ilM, 4. Thomas r. 
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Brown, 1 Q.B.D. 714>; Williams v. Jordan, 6 Ob. B. 517.) So, if the 
nature of the employment, or the place at which it was to be per- 
formed, were left out, it might be that the workman was willing to 
do all that he bad agreed to do, but that his employer was trying to 
force him to do something different. But it is by no means so clear 
that the consideration can be said to form part of what the workman 
had contracted to do. It represents what the other party has con- 
tracted to do in return for his services. It may be that without 
proof of consideration the written contract could not be enforced. 
But if the considers^tion existed, the contract would not be void for 
want of stating what it was. Accordingly; the inconveniences of 
setting out the consideration in guarantees under English law was 
found so great, that it has been expressly enacted that such statement 
should not be necessary. (19 & 20 Viet. c. 97, s. 3. Amending 
Trade and Commerce Laws.) It certainly would be most advisable 
that contracts for labour should set out both sides of the agreement, 
so that the Court might see whether the employer had done what 
was incumbent on him. But it can scarcely bte said that a person 
would not be bound by lawful contract in writing to work for 
another person,” though the writing did not set out the wages which 
he was to receive. 

The contract must be in writing, but not necessarily in one writing. 

“ProTided the agreement be reduced to writing it matters not out of how 
many different papers it is to bo collected, so long as they can be suffic^yntly 
connected in sense. But this connection in sense must appear upon the 
documents themselves, for parol evidence is not admissible for the purpose of 
connecting them.** (1 iSm. L.C. 283.) 

Therefore; if one letter coutaineef an offer of a particular service 
on particular terms, and this offer were accepted by a letter which 
referred to the previous one, either express!*/ or by necessary refer- 
ence, this would constitute a sufficient contract in writing. (Crane v. 
Powell, L.R. 4, C.P. J23.) But it would be otherwise if the second 
document merely said, “ I will aceppt your offer,” without anything 
to show what offer was meant. 

The section speaks of the party “ being bound by lawful contract 
in writing,” which shows that the contract itself must have been a 
written one. In this respect it differs from the Statute of Frauds, 
which was equally satisffed whether the agreement, or only a note or 
memorandum thereof, was in writing. Under the English Statute 
the writing is only necessary to evidence the contract, nbt to consti- 
tute it. (I Sm. L.O. 284.) Under this section the writing seems 
itself to ^ the contract* Hence ; it seems doubtful whether the 
English decisions which rule that the Statute of Frauds is satisfied 
by any offer in writing, made by the party to be charged, followed 
by a verbal acceptance by the other party, will apply to s. 492. 
(Reuss V. Picksley, L.R. 1, Ex. 342.) Such a written proposal *l8 a 
note or memorandum of* au agreement, but can hardly be said to be 
a contract in writing, since it wants the acoeptanoe which is neces- 
sary to turn it into a contract. In no case would a written offer by 
the employer, followed by a verbal acceptance by the servant, be suf- 
ficient. (Felthouse v, Bindley, 31 L.J.C.iP. 204 ; S.C. 11 C.B.N.S. 869.) 

^ Nothing is said of a signature. But as the defendant Is to be 

iawtuiiy bound by a contract in writing,'* I conceive that the writ* 
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ing must contain something which, independently of oral evidencei 
will show that he had actually become bound, as, for instance, his 
signature or mark. But where a contract began in the defendant’s 
own handwriting, “ I, A, B., agree, &c.,” this was held to be a suffi- 
cient signature, even under the Statute of Frauds which requires one, 
although a blank had been left at the bottom of the memorandum 
(Knight V, Crockford, 1 £sp. 190.) But if from the form of the 
document it should appear that a future signature had been contem- 
plated, but never appended, as, for instance, where the instrument 
ended ** as witness our hands,” the mere insertion of the defendant’s 
name in the body of the document, even in his own handwriting, 
would not be a sufficient proof that he had become finally bound, 
unless there were some subsequent recognition of it as complete. 
Still less, where such an instrument was not in the defendant’s 
writing at all. (Hubert v. Treheriie, 3 M. & G. 734, 753.) Where 
the acceptance of an offer was by telegram, and the instructions to 
the telegraph clerk were signed by the defendant, but the message 
itself only contained bis name written at the bottom as the sender of 
it, it was held that there was a sufficient signature to satisfy the 
Statute of Frauds. (Godwin v. Francis, L.R. 5, C.P. 295.) It would 
certainly be sufficient under this section. 

tAlthough the names of both parties must appear in the contract, it 
is only necessary that the party against whom it is enforced should 
have signed it, or should appear to be bound thereby. For the object 
of the section is to protect the person against whom it is enforced, 
and where he has signed it, he cannot be subject to any fraud even 
though the other party has not signed it. (1 ^m. L.C. 285.) 

The Bengal High Court has held that a labourer cannot he pun- 
ished twice for breach of the same contract. (2 R. J. & P. 24.) I pre- 
sume this applies to cases where both parties have rescinded the con- 
tract. But where, after punishment, he chooses td return and resume 
service under the same contract, l ean see no reason why he should 
not be again punished for a second breach. Nor can I see why he 
should be allowed to rescind the contract, if his employer insists 
upon it as a continuing one. It has been expressly ruled in England 
that a labourer who has been punished for breach of contract may 
be indicted again, if he refuse to carry it out at the expiration of his 
imprisonment^ (Unwin v, Clarke, L.R. 1, Q.B. 417 ; Cutler v, ^Turner, 
9 ihid. 502.) 
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CHAPTER XX. 

or OFFENCES RELATING TO 
MARRIAGE. 

493 - Every man wlio by deceit causes any "womaii 
who is not lawfully married to him to 
Cohabitation beliovo that she is lawfully married to 
deceitfully indue- him, and to cohaoit or have sexual 
SwfuimaSlge.°* intercourse with him in that belief, 
shall be punished with imprisonment 
of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

494 . Whoever, having a husband or wife living, 
marries in any case in which such 
du^y^the“iZ marriage is void by reason of its 
OT^wife* taking place dui'ing the life of such 

husband or wife, shall be punished 
with imprisonment of either description for a term 
which may extend to Severn years, and shall also be 
liable to fine. 

Commentary. 

See as to this, and the following section. Act III of 1872, ss. 15, 16. 
(An Act to provide for forms of marriage in certain cases.) 

Exception , — The section does not extend to any 
person, whose marriage with such.husband or wife 
has been declared void by a Court of competent 
3urisd*iction, nor to any person who contracts a mar- 
riage during the life of a former husband*or wife, if 
such husband or v^ife, at the time of the subsequent 
marriage, shall have been continually absent from 
such person for the space of seven years, and shall 
not have been heard of by such person as being ulive 
within that time* provided the person contracting 
such subsequent marriage shall, before such marriage 
takes place, inform the person with whom such mar- 
riage is contracted of the real state of facts so far as 
the same are within his or her knowledge. 
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Commentary. 

The first requisite under this section is to show that there was a 
valid subsisting marriage at the time of the second marriage. The law 
relating to marriages of persons, one or both of whom are Christiana 
and which are celebrated in India, is regulated by Act V of 1865 
(Indian Marriage Act,) and by Stat. 14 & 15 Viet. c. 40, and Act 
V of 1852. (Marriage Act.) See, also, 58 Geo. Ill, c. 84, (an Act to 
remove doubts as to validity of certain Marriages) modified by Act 
XXIV of i860 (Scotch Church Marriages superseded and comprised 
in Act V of 1865, supra) and 28 & 29 Viet. c. 64. Parsee marriages 
are regulated by Act XV of 1865, and the re-marriages of Hindu 
Converts by Act XXI of 1866. (Native Converts Marriage Disso- 
lution Act.) Act III of 1872 provides for persons who do not 
profess the Christian, Jewish, Hindu, Mahometan, Parsi, Buddhist, 
Sikh, or Jain religions. As regards marriages celebrated out 
of India, any form of marriage which is proved to be valid 
by the law of the country where it took place is valid all 
over the world. (See Armitage v. Armitage, L.R. 3, Eq. 343.) 
For instance ; where it appeared that the parties had lived together 
for five years in Virginia, and had been received in society as man 
and wife, and that by the law in force in Virginia at the time4he 
cohabitation began no religious ceremony was necessary to the 
validity of a marriage, nor was any registry of marriages required 
to be kept, it was hel<P that this constituted sufficient evidence of a 
marriage. (Rooker v* looker, tl3 L. J. Mat. 42 ; Limerick v. Limerick, 
32 ihiL 9^; Patrickson v, Patrickson, L.R. 1, P. & D. 85.) And 
marriage may be established by preponderating repute and conduct, 
even though the repute is divided. (Lyle v. Ellwood, L.R. 19, Eq. 
98.) And every fair pres^umption will be made in favor of the legality 
of the marriage where both the parties have bond fide believed them- 
selves to be married. Therefore; where it was proved that a mar- 
riage, followed by cohabitation, bad taken place in a Roman Catholic 
Cnapel, the Court held that it mftst be presumed that the Chapel 
was registered, and that the Registrar was present as required by 
Stat. 6 & 7 Will, IV, c, 85. (Sichel v, Lambert, 33 L.J.O.P. 137 ; 
S.C. 15 C.B-N.S. 781 ;• R. v. Cresswell, 1 Q.B.D. 446.) 

“ Bub while the forms of entering into the contract of marriage are 
to be regulatad by the law of the country in which it is celebrated, 
the essentials of the contract depend upon the law of the country iu 
which the parties are domiciled at the time of the marriage, and iu 
which the matrimonial residence is contempllited.” {Per Lord Oamp-^ 
hell, C. Brook v. Brook, 7 Jur. N.S. 422, S.C. 9, H.L. 193.) Accord- 
ingly; where a man married the sister of his deceased wife iu 
Denip^rk, where such marriages are valid, the marriage was declared 
to be void in England, both parties being domiciled English subjects, 
and a marriage of that sort being absolutely forbidden by English 
Law. (Brook v. Brook, uh, sup,) And conversely, a marriage 
celebrated in England between two domiciled Natives of Portugal 
was declared invalid, on the ground that being first cousins they 
were prohibited by the law of Portugal from marrying without a 
Papal dispensation, though in England the relationship was no bar. 
(Sottomayor v, DeBarros, 3 P.D. 1.) And in the case of any 
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Christian an incestuous, or polygamous, marriage would be a nullity, 
wherever celebrated. (Story Confl. L. § 113a-114.) 

The Statute 6 & 6 Will. IV, c. 54, which declares marriages with 
the sister of a deceased wife to be absolutely void in England, has 
been ruled not to extend to India, even within tlj(#Presidenoy towns. 
(Das Merces v. Cones, 2 Hyde, 65.) But such marriages are by the 
law of England voidable during the life of the parties, even inde* 
pendently of the Statute. (R. v, Chadwick, 11 Q.B. 173, S.C. 17 L.J. 
M.C. 33.) As regards persons, then, who have an English domicile, 
the Statute forms ^art of that personal law which they carry about 
with them wherever they go. (Brook v» Brook, uh. sup. p. 399.) And 
the same rule seems to apply even in the case of Native Christians 
married under Act V of 1865, (Indian Marriage Act) since the “ legal 
impediments” referred to in that Act appear to be legal impediments 
under the English law. (See ss. 17, 19 & 48, clause 2.) So, also, in 
a marriage before a Registrar under 14 & 15 Viet. c. 40, the certifi- 
cate is not to issue if any “ lawful impediment^ according to the law 
of England bo shown.” (s. 2.) But as regards East Indians, or 
others to whom the above Acts do not apply, the marriage is good 
till set aside, and cannot be questioned after the death of either of 
the parties to it. (R. v. Chadwick, 11 Q.B. 235, S.C. 17 L.J.M.C. 33.) 

Section 494 only applies to those classes of persons to whom poly- 
gamy is forbidden, as, otherwise, the second marriage would not be 
void by reason of the continuance of ,the first. Therefore ; a Hindu 
or Mahometan man would not come under its provisions, but a Hindu 
or Mahometan female would, since their law admits a plurality of 
wives, but not of husbands. (R. n. Judob, 6 Suth. Cr. 69; S.C. 2 
Wym. Cr. 48; Mad. H.O. Rul„ 28ih June, 1870, S.C. Weir, 127.) 
With some of the Hill tribes, for instance, the Todas on the Neilgher- 
ries, the case is just the opposite, each woman being the wife of all 
the brothers of the ^family. 

Where in the Bombay Presidency a custom was set up in the 
Talapda Koli caste that a woman might leave her husband without his 
consent and contract a valid marriage witR another man, the High 
Court held that such a custom, even if proved Co exist, was invalid, as 
being entirely opposed to the spirit of the Hindu law ; that the second 
marriage was, therefore, invalid, and that the man who contracted it 
was punishable under s. 497. (R. v. Karsan, 2 Bom. BLO. 124. See, 
too, Khemkor v, Umiashankur, 10 ibid. 381.) But in that case it 
was found as a fact that the prisoner did not believe that the woman 
had ceased to be the wife of her former husband. (R. v, Manohar, 5 
Bom. H.O.C.O. 18.) In another case, a custom was set up by virtue 
of which a man might marry a woman already married to another 
man, by paying a sum of Rupees 1 05 to the caste ; this, als^* was 
pronounced b3r the Bombay High Court to be void for immorality, 
(Uj i V. Halbi, 7 Bom. H.C. A.0. 133. ) And in a still later case where the 
caste had met and authorized the second marriage of a woman, whose 
first husband was still alive but a leper, the Court held that this was 
no defence to an indictment, though it was found as a fact that both 
parties hand fide believed that the second marriage was legal. (R, v. 
Sambhu, 1 Bom. 347.) In a Madras case, where a custom was set up 
as existing in Southern India, that a woman might divorce her bus- 
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band for cause shown, such as impotence, drunkenness, or mis- 
conduct, and then marry again, the High Court confined itself to 
saying that the custom had not been made out. (Carasoo Nachiar 
V. Government, 0. S. 62 of 1866.) An agreement made between natives 
of Assam, that a fffpci&ge which was about to take place should be- 
come void in certain events which where named, was held to be 
invalid, as contrary to the spirit of Hindu law and opposed to public 
policy. (Sitaram v, Mt. Aheeree, 11 B.L.B. 129, S.C. 20 Suth. 49.) 

The following case occurred in Madras. A Christian convert 
married a wife according to the rites of the Chrislian religion. He 
then relapsed into Hinduism and married a second wife, a l^eathen, 
according to Hindu usages, his first wife being still alive. The 
Sessions Judge convicted him under s. 494, but the conviction was 
quashed on appeal by the High Court. (3 Mad. H.O. Appx. vii; 
S.C. Weir, 124, Asihid, Appx. iii.) The Court said that it was evident 
that if the prisoner had really come under Hindu law, then his 
second marriage was not void by reason of the former having taken 
place, since the Hindu law permits of polygamy. If, however, he 
still continued under Christian law, then his marriage according to 
Hindu ceremonial was a mere nullity, and the second marriage was 
void from its inherent invalidity, and not by reason of the continuance 
of ^he former marriage. But in the converse case of a person already 
married becoming a Christian and then marrying again, the crimi- 
nalit) of the act would depend upon his previous religion. If he 
had been a Mahometan, his apostacy would dissolve the marriage 
union, and, therefore, the second marriage would be valid, (Baillie 
Dig. 203.) But if he hi*d been ^ Hindu, he could only re-marry 
lawfully, after complying with the requisitions of Act XXI of 1866. 

(Native Convert’s Marriage Dissolution Act.) 

• 

Under the corresponding English Statute (24 & 25 Viet. o. 100, 
8. 57, Cr. L.C.), it has been held that the offence jis committed even 
though the second marriage is in itself void, independently of the 
fact of its being bigamous. There,* the second marriage was invalid, 
as being within the prohibited degrees of affinity, and it was con- 
tended on the authority of an Irish decision (R. v. Fanning, 10 Cox) 
that the conviction was, therefore, wrong. This contention was 
over-ruled. Cockhurn, C.J. said. 

In thus holding it is not at all necessary to say that forms of marriage 
unknown to th^ law, as was the case in Burt v. Burt, (2 S.W. & T. 88 ; S.C. 
29 L. J. P. and M. 133, a case of a Scotch ma/rriage celebrated in Australia^ no 
evidence being given that such marriages were recognized by local laiof) would 
suffice to bring a case within the operation of thcf^ Statute. We must not be 
understood to mean that every fantastic form of marriage to which parties 
might think proper to resort, or that a maniage coromony performed by an 
unauthorized person, or in an unauthorized place, would be a marrying within 
the meaning of the 67th section of 24 & 26 Viet. o. 100. It wiH be time enough 
to deal with a case of this description when it arises. It is sufficient for the 
present purpose to hold, as we do, that where a pdl’son already bound by on 
existing marriage goes through a form of marriage, known to and recognized by 
the law as capable of producing a valid marriage^ for the purpose of a pretended 
and fiotitious marriage, the case is not the less within the Statute bv reason of 
any special circumstances, which, independently of the bigamous ohawter of 
the marriage, may constitute a legal disability in the particular parties, or make 
the form of marriage resorted to specially inapplicable to their individual ease.’* 
(R, % Allen, L.R, 1. C.O. 867.) 

' " ■ 61 ■■■- 
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The case of E. Farming, thus formally over-ruled, was one 
where the second marriage, besides being bigamous, was void by 
{Statute, as being celebrated by a Roman Catholic priest between a 
Protestant (who falsely represented himself to be a Roman Catholic) 
and a Roman Cnftholic woman. Suppose in India, where Hindu and 
Mahometan marriages are recognized by law, a Christian married a 
Hindu or Mahometan woman, according to the rites of the Hindu 
or Mahometan law, would such a marriage, if bigamous, be indictable 
under 8. 494 p According to R. v. Fanning it would not. Accord- 
ing to R. V. Allen, apparently it would, if the Christian represented 
himself to be, and might reasonably be supposed to be, a Hindu or 
Mahometan. Otherwise, the ceremonial would probably, even by 
the English Judges, be considered to be only “a fantastic form of 
marriage,** or to bo celebrated by a person who could not have been 
considered to be authorized to perform it. 


It might also be suggested that the difference between the word- 
ing of s. 4-94, and of s. 57 of 24 & 25 Viet. c. K>0, would lead to cases 
under it being governed by the decision in R. Fanning, even by 
those who agreed with the actual decision in R. v. Allen. The 
English Statute runs, “ Whosoever, being married, shall marry any 
other person during the life of the former husband or wife, shall be 
guilty of felony.** The Indian section punishes any one who, 
“having a husband or wife living, marries in any case in which such 
marriage is void by reason of its taking place dining the life af such 
husband or wife.’* It might bo conlreilded, as it was held in Fanning’s 
case, that the Indian Statute did not apply if the second marriage 
was void from reasons other than the fact of its taking place during 
the continuance of the first marriage. This view might be supposed 
to derive some countenance from the language of Holloway, J., in 
the latter part of his remarks in the case fn 3 Mad. H.C. Appx. vii; 
S.C. Weir, 124. My own opinion, offered, of course, with great 
diffidence, is, that^ the meaning and proper construction of both 
{Statutes is the same, and that the phrase “ void by reason of its 
taking place during the life of such husband or wife” is intended 
to mark the distinction between cases where polygamy is permitted 
by the law of India and oases where it is, forbidden. I cannot 
think that it was intended to give a character of innocence to a 
bigamous marriage, merely because it violates two Statutes instead 
of one.* 


At least two cases have occurred in India where Englishmen, 
married to Englishwomen, have adopted Mahometanism as their 
religion, and then proceeded to divorce their English wives accord- 
ing to the rules of Mahometan law, and to marry Mahometan wives 
according to Mahometan ritual’. The’ question arises as to the 
criminality of such an act. It seems to me clearly to come sritbin 
B. 494. The dase is not in any way affected by the Madras decision 
® relapsed Efiudu convert already cited. By the law of 
England, monogamy is an unalterable part of the status of every 
Englishman, and no change of religion, or even of domicile, can in 
the viw of English law affect that status. (Story Confl. L. § 113a- 
E \ ^ 130.) Consequently the fact of 

Mahoi^tanism, however genuine and sincere, could 
u the case of an Englishman carry with it the right to contract 
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a polygamous union. Such a marriage would, in the language of 
s. 494, be absolutely void by reason of its taking place in the life of 
the former wife. 

It will be observed that in Skinner v. Orde, (14 M I. A. 309, 324) 
the High Court of Allahabad expressed doubts as to the legality of a 
second marriage by a Christian who had adopted Mahometanism, 
and the Judicial Committee said they were well warranted in enter- 
taining such doubts. There, however, the husband was evidently 
not of English birth, and not subject to the incidents of an English 
status. His case therefore was very much weaker than that of the 
Englishman under consideration, and was in fact similar to that of 
the relapsed Hindu convert in Madras. * 

The first proviso in the exception does not, I presume, exclude 
cases where a valid divorce may be affected without any judicial 
proceeding. For instance; the Mahometan law permits a divorce 
to take place under various circumstances, none of which calls for 
judicial interposition! (Maciiaghten, M.L. 59, 296.) Under Hindu 
law a woman may be divorced by her husband for adultery, and, in 
some of the lowest castes, the woman so divorced may marry again. 
(1 Stra. H.L. 52; 2 Mac. H.L. 126.) According to the early Hindu 
law it would appear that even adultery had not the effect of severing 
tUe marriage tie, but that the husband was still under the obligatiou 
of maintaining his wife, though only upon a sort of starvation 
allow’ance. (2 Cole. Dig. 134-J36.) 

Act XXI of 1866 provides for the case of native converts from 
Hinduism whose spouses remaii^ heathens, and refuse on account of 
the change of religion to continue cohabitation. 

As to divorce in the case of Parsees, see Act XV of 1865, ss. 27-43, 
(Parsee Marriage and Divorce Act) and in the case of Christians, 
Act IV of 1869, (Indian Divorce Act.) 

In cases not coming within the 'final proviso of the exception, all 
that is necessary to make out aprimd facie case is to prove the two 
marriages, and that the first wife, or husband, was living when the 
second marriage todk place. Of course, it would be open to the 
defendant to show that through a mistake he supposed the first wife 
was dead. (See s. 79, ante p. 48.) Bub in the case of a continual 
absence of seven years it has been held in England that th*e prose- 
cution must make out affirmatively that the defendant knew of his 
wife’s existence at some time during the seven years. (R. v. Curgerwen, 
L.R. 1, C.O. 1.) The same rule appears properly applicable to s. 494. 

Where a period of less than seven years has elapsed between the 
date at which the first wife was last heard of and the second marriage, 
there is no presumption either that she was alive, lOr that she was 
dead, at the date of the second marriage. Her continued existence 
at that date is a fact which must be made out by the prosecution 
like any other essential fact. Accordingly ; where the parties sepa- 
rated in 1843 and the wife married again in 1847, and the Judge 
directed the jury that as there were no circumstances leading to any 
reasonable inference that the first husband bad died, he must, there- 
fore, be presumed to have been living at the date of the second 
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Marriage ; this directian was held to be erroneous, and the conviotion 
was set aside. (K. v. Lumley, L.E. 1, C.G. 196 ; see Phend’s Trusts, 
L.K6,Ch. 139.) 

495- Whoever commits the offence defined in the 
last preceding section, having con- 
cealed from the person with whom the 
subsequent marriage is contracted the 
fact of the former marriage, shall be 
punished with imprisonment of either 
desci'iption for a term which may ex- 
tend to ten years, and shall also be liable to fine. 

496. Whoever, dishonestly or with a fraudulent 
intention, goes through the ceremony 
of being married, knowing that he is 
not thereby lawfully married, shall be 
punished with imprisonment of either 
description for a term which may ex- 
tend to seven years, and shall also be liable to fine. 

497. Whoever has sexual intercourse with a 
person who is and whom he knows, or 
has reason to believe, to be the wife of 

another man, without the consent or connivance of 
that man, such' sexual intercourse not amounting to 
the offence of rape, is guilty of the offence of adul- 
tery, and shall be punished with. imprisonment of 
either description for a term which' may extend to 
five years, or with fine, or with both. In such case 
the wife shall not be punishable as an abettor. 

Commentary. 

The High Court oE Bengal has ruled that strict proof of the mar- 
riage must be given in cases under s. 497 beyond the evidence of the 
husband and wife, even where the fact of the marriage is not d^^ied. 
(1 Wym. Giro. 3.) But I doubt the existence of any rule of law to 
this effect, unless there*is reason to suspect that there never was a 
marriage. Accordingly; in a more recent case, the^Bengal Highi 
Court held that the circumstance that a man and womati were livingl 
together as man and wife was sufficient to raise) the presumptioii that I 
they were such, and threw upon the accused the burthen of showings 
Q ?? ^ ihfact married, (R. v, Waairal® Appx, 63, 

> 0, 17 Suth. Or. 54 ^ 


Marriage '' cere- 
mony gone 
throngh with 
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The belief of the defendant as to the woman being the wife of 
another is a question of fact. Where a husband brought a Wt 
against his wife for restitution of conjugal rights and a decree was 
given in his favour, leaving her the option either to return to her , 
husband or to pay him a sum of money, and she took the latter 
course after which the alleged adultery took place^ it was held that 
the defendant might have believed the woman was free to marry, and, 
if so, had committed no offence. (E. v. Manohar, 5 Bom. H.O.O.C* 17.) 

In a case in Calcutta (R. v. Ward, 1862) a question was raised in 
the course of the trial as to the evidence necedsary to establish 
sexual intercourse. It was contended that the same proof was 
required as in the case of rape, viz., of actual peneti^ation.^ (AnU 
p. 608.) The point was reserved, but it became unnecessary to decide 
it. It is plain that the words in the explanation to s. 375 are limited 
to cases of rape, and also that the object of them was the same as in 
Statute 9, Geo. lY, c. 74, s. 66, viz., to do away with proof of emission 
which used formerly tg be required ; the object of the provision is to 
limit, not to extend, the evidence for the prosecution. I conceive 
the rule will be exactly the same as it is in the Divorce Court, where 
intercourse is inferred from acts of guilty familiarity, or even from 
opportunities sought for, and created by, the parties under circum« 
stqpces which leave no reasonable doubt of criminal intention. Of 
course, stronger evidence will be required under this Code than in 
the Efiglish Divorce Court, for the wife can be called as a witness 
against the adulterer under 8.^97, whereas she cannot in a suit for 
dissolution of marriage. But her admissions, or confessions, out of 
Court will not be evidence against him. (Robinson v, Robinson, 
29L.J.Mat. 178.) 

Another question arises as to the nature of the evidence which 
will amount to consent, or connivance, on the husband's part. In the 
case of Allen v. Allen (30 L.J. Mat. 2) the law upon this point wa^ 
laid down as follows : 

To find a verdict of connivance, yon mnet be satisfied from the facts estab- 
lished in evidence that the hnsbaud so connived at the wife’s adultery as to 
give a willing consent to it. •Was he, or was he not, an accessary before the fact ? 
Mere negligence, more Inattention, mere dullness of apprehension, mere 
indifference will not sufiice ; there must be an intention on his part that she 
ihould commit adultery. If such a state of things existed as would, in the 
apprehension of reasonable men, result in the wife’s adultery — whether that 
state of things was produced by the connivance of the husband, or independent 
of it — and if the husband, intending that the result of adultery should take 

E laoe, did not interfere when he might have done so to protect his own honour, 
e was guilty (ff connivance,” ' • 

This ruling was almost literally followed by Sir Adam Biitlesion 
in his charge to the jury, in R. v. Mohideen Lubbay, 3rd Madras 
SesarionB, July 4, 1862. He ended by saying, “there must be a 
corrupt intention by acquiescence to assist in the commission of a 
Clime.” 

But where the husband, after some angry discussion with his wife 
respeciting the impropriety of her conduct, tqld her that fhe ;C^ld 
not lead this Hfea^ longer, and that she must either up be|p 
paramour or give Hu up, and that she could not live witli him any 
longer if she centred her iotiuiaoy with the fqnuer, whiu^ 
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she husband, with full knowledge on his. part 

that^she was going to join the adulterer, and without his making any 
effort to prevent it, this was held not to amount to connivance. Sir 
0. Oresswell said, 

* * I cannot construe that into a willing consent that the adultery should be 
committed. It is an unwilling consent given because she would not comply with 
the condition that he insisted upon of giving up the improper intimacy. By 
connivance 1 understand the willing consent of the husband, that the husband 
gives a willing consent to the act, although he may not be an accessary before 
the fact ; that, although he does not take an active part towards procuring it 
done, he gives a wilhng consent and desires it to be done. What this man 
desired ^was, not that the act should not be done, but that she should not 
torment Jbim by keeping up an intimacy of this character, and at the same time 
living with hinq^as his wife, and that she should give up the one or other.*' 
(Harris v. Harris, 31 L. J. Hat. 69 ; Glennie v, Glennie, 32 ibid. 17.) 

The Penal Code merely uses the word consent, not willing consent, 
but I conceive that the above construction must be put upon the 
term. An unwilling consent is not a consent at all. It is simply a 
submission to what is unavoidable. 

On the other hand, evidence of merely passive acquiescence in a 
state of adultery after full knowledge of it, and without taking any 
steps to procure redress, has been held to be evidence of consent 
amounting to connivance, so as to disentitle the acquiescing party to 
a divorce. (Boulting v. Boulting, 33 L.J. Mat. 33.) Because a 
divorce is only granted when the applicant is feeling and suffering 
under a sense of wrong, when the cbmplaint is preferred. But ic 
may be questioned whether under the Penal Code an ex post facto 
acquiescence can be used except^ as evidence of an acquiescence 
previous to the act. If there was no consent, or connivance, up to 
the time the act was committed, then the offence is complete, and it is 
difficult to see how it can be obliterated by* any subsequent consent. 

This section is intended to protect the husband's rights, and, there- 
fore, any consent, or connivance, ^hich shows an abandonment by the 
husband of his claim to continence on the part of his wife will bar an 
indictment, even though the consent, or connivance, be to a different 
adultery from thatiwhich is specifically chargM, Therefore ; it is held 
that a consent to his wife's adultery with one man is a bar to proceed- 
ings in the Divorce Court against another man, or against the same 
man fo? a subsequent act of adultery. (Gipps v. Gipps, 32 L.J. Mat. 
78 ; 33 ibid. 161.) This rests on the presumption that hn assent once 
given continues. But a case might occur where a sinful wife might 
become reconciled to her husband, and resume a life of chastity, 
while he might resume his efforts to protect her virtue, and then, I 
conceive, the right to prosecute would revive. 

Can a second prosecution be maintained against the same m|^g for 
adultery with* the same woman, she not having in the meantime 
returned to her husbaird’s protection p The case actually arose in the 
4th Sessions of 1864, Bombay, and Hore, J. directed the jury that 
the prosecutipn was maintainable, and that the former convictioii was 
rather an agfravation of the offence. There, the woman had left her 
home before the first conviction, and lived in the prisoner's house 
the whole time he was undergoing his sentence, the adultery com- 

plained of in theiecond prosecution was comhiitted in that house 
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as soon as the prisoner was released. With great respect for the 
learned Judge I conceive that no prosecution was maintainable. 
As Lord Chelmsford said in the case of Gipps v. GippS| (33 L.J. 
Mat. 169), 

“ It must be borne in mind that the offence of adultery is complete in a ein|ple 
instance of guilty connection with a married woman. It is the first act which 
constitutes the crime, and though the adulterous intercourse between the parties 
should continue for years there is not a fresh adultery upon every repetition Of 
the guilty acts, although all and each of them may furnish evidence of the 
adultery itself. The inference which I draw from this ^iew of the subject is, 
that if a husband, having the right to divorce his wife for adultery, abandons 
that right in consideration of a sum of money received from the adrflterer, hej, 
can never afterwards be a petitioner for a divorce on the ground of bis wife’s 
criminal intercourse with the same person.” 

It seems to be an equally legitimate inference that a husband who, 
having a right to institute a prosecution for adultery, does so and 
enforces the full penalty of the law against the offender, cannot 
punish him a second time for a renewal of intercourse which inflicts 
no fresh injury upon himself. Of course, it would be different if 
he had condoned the offence, and taken the wife back again into his 
society. 

^o charge of an offence under s. 497 shall be instituted except by 
the husband of the woman. (Or. P.C., s. 478 ; Act XVIII of 1862, 
B. 44.;,Oal. H.O. Grim. Pro.) And on failure of proof that such is the 
case the indictment shall be quashed, and the person accused shall 
be discharged. {Ibid., s. 46.) JBut the death of the husband does not 
terminate a prosecution which has been once instituted by him. (4 
Mad. H.O. Appx. Iv, S.O. Weir, 296.) As to withdrawal of the 
charge by the husband, see ante p. 195. 

* 

498 . Whoever takes, or entices away, any woman 
who is and whom he' knows, or has 
Enticing or reason to believe, to be the wife of any 

taking away or de- i. ’ i 

taining with a cri- otlier man from that man, or from any 
person having the care of her on behalf 
of that man, with intent that she may 
have illicit intercourse with any person, or cohceals, 
or detains with that intent, any such woman. Shall 
be punished with imprisonment of either description 
for a term which may extend to two years, or with 
fine, or with both. 

Commentary. 

The offence of tahing away under this section is completed, though 
the Woman goes voluntarily away with the man, and ^en though be 
goes with her by her solicitation. 

** If, whilst the wife is living with her husband, a man knowingly goes awaj 
with her, in snoh a way as to deprive the husband of his control /over her, foi 
the purpose of illicit intercoarse, that is a taldng from the husbaMl Iifi^ 
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meaning of the section. The wife’s complicity in the transaction is no more 
material on a charge under this section than it is on a charge of adultery.** 
(B. V. Kumarasami, 2 Mad. H.O. 331, 8.0. Weir, 128.) 

“The word ‘enticing* implies some blandishment, or coaxing. 
Where the man and woman are perfectly agreed, the act of a third 
party who merely accompanies the woman from her husband’s house 
amounts only to an abetment.*’ (Euliogs of Mad. H.C. for 1864 on 
B. 498. See also ante p. 308.) 

In a more recent case, where the Madras High Court reversed the 
conviction, they said, (4 Mad. H.O. 20 S.C. Weir, 130.) 

“ The words of the section ' conceals or detains* may and were, we think, 
intended to be applied to the enticing and inducing a wife to withhold, or con- 
ceal, herself from her husband, and assisting her to do so, as well as to physical 
restraint or prevention of her will or action. Depriving the husband of his 
proper control over his wife for the purpose of illicit intercourse is the gist of 
the offence, just as it is of the offence of taking away a wife under the same 
section {vide 2 Mad. H.O. 331, S.C. Weir, 128, sn^ra), and a detention occa- 
sioning such deprivation may be brought about simply by the inffuence of 
allurements and blandishments. 

“ Here, there is no reasonable evidence to show that the woman had not per- 
fect freedom to leave the house, or that any allurement, or persuasion, was 
required or used, to induce her to remain. 

The taking away must be of a wife who is at the tin^e living under 
the protection of her husband, or of some one acting on his behalf, 
though it is not necessary that she shquld be actually residing in the 
same house with such person. Therefore ; a conviction was main- 
tained when the prisoner had eloped with a wife from a house in 
Calcutta, hired for her by her husband, who was absent in Assam. 
The Court said, 

“ We cannot say as the Sessions Judge says, * tnat a wife is always the pro- 
perty of her husband, whether he is absent or present but we think it quite 
clear that a wife living in her husband's house, or in a house hired by him for 
her occupation and at his expense, is during his temporary absence living under 
his protection, so as to bring the case Within the meaning of s. 498, provided, of 
course, that the defendant knew, or had reason to know, that she was the wife 
of the man from whose protection he took her, or on whose behalf the person 
from whom he took her had charge of her, and also* provided that he took her 
with the intent specified in the Act. To hold otherwise would be to declare the 
worst cases of sedaotipn not punishable under the Penal Code.** (Mntty Khan 
V. Mungloo, 5 Snth. Gr, 50 ; 8.C. 1 Wym. Cr. 45.) 

4 

The circumstance that the wife was being lodged, or maintaiued, 
at her husband’s expense appears to me quite immaterial, if she was 
living at the time under her husband^s control and protection, 
whether he were present or absent, and the defendant took her away 
from that control And protection. • Suppose all the money belonged 
to the wife, this oould make no difference in the crime of seduction. 
Marriage will be presumed from cohabitation as man and wife, so as 
to throw upon the accused the onus of proving its invalidity. (II. v. 
Wazira, 8 B.L.R. Ap. 63 ; S.0. 17 Suth. Or. 5.) 

Oharges under this section are only to be instituted by the hus- 
band of the woman, or by the person having care of her on behalf of 
her husband. (Qr. P.C., s. 479 ; Act XVIHof 1862, s. 45, Cal. H.C. 

s* 46, p. 27.) As to the husband’s power 
to witMraw the pharge, see ante d. 195. 
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Where it is doubtful which of the offences enumerated in the 
section the accused has committed, the finding may be in the very 
words of the section, though such a finding should be avoided if 
possible. (R. v, Mothoora Natb, 22 Suth. Cr. 72.) 

CHAPTER XXL 
OF DEFAMATION. , 

499 . Whoever, by words either spoken or intend- 

_ , ed to be read, or by signs, or by visible 

representations, makes, or publislies 
any imputation concerning any person, intending to 
harm, or knowing, or having reason to believe, that 
such imputation will harm the reputation of such 
person, is said, except in the cases hereinafter 
excepted, to defame that person. 

Explanation 1.— *-It may amount to defamation to 
impdte anything to a deceased person, if the impu- 
tation would harm the reputation of that person if 
living, and is intended to'be hurtful to the feelings 
of his family or other near relatives. 

Commentary. 

In order to bring within the term of this section defamatory 
matter relating to a deceased person, it will be necessary to show, 
not only that the deceased might have complained of it, but also that 
it was written, or spoken, with the intention of insulting his sur- 
viving relations. I coliceive that these words “ intended to be hurt- 
ful, &c.,” must be taken as meaning an express and primary intention, 
as distinguished from a legal and implied intention. It would be 
indictable to rake up the vices of a dead man for the sake of 'delibe- 
rately wounding his family ; but no statements, however injurious, 
would be criminal, if made in the course of a hond fide history, or 
biography, subject of which : was dead. As^Lord Kenyorht O.J. said, 
in the case of R. v. Topbam, (4 T.R. 122), 

“ Now to say, in general, that the conduct of a dead person can at no time be 
oanvii^^ed ; to hold that, even after ages are passed, the conduct of bad men 
cannot be contrasted with the good, would be to exclude the taost usefnl part 
of history, and, therefore, it must be allowed that «uoh publications may be 
made fairly and honestly. But, let this be done whenever it may, whether soon 
or late after the death of the party, if it be done with a malevolent pn^ose, to 
vilify the memory of the deceased, and with a view to injure his posterity, then 
it is done with a design to break the peace, and then it is illegal.’’ 

It is to be observed that throughout this Chapter the offeiio^ 
of defamatioa depends upon the injury to the individiuil affeoted 

■ b2 
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by the calumny, and not, as in the English law, upon any supposed 
tendency of tbe act to bring about a breach of the peace. (Report, 
1837, p. 94.) 

Explanation 2. — It may amount to defamation to 
make an imputation concerning a company, or an 
association, or collections of persons as such. 

Commentary. 

The point referred to in this explanation was much discussed in 
the Nil Durpaii case in Calcntta, (See ivfra) where one of the 
ijuestioTis that was argued was, whether a libel upon the Indigo 
Planters was an indictable oiTence on account of the indefiniteness of 
the class libelled. According to English law, libels upon a body of 
men were indictable where they applied to the entire body, so that 
any individual of that body had a right to consider himself assailed, 
or where the tendency of the libel was to creat^e a bi each of the peace 
by exciting public indignation against a particular class. In the 
latter case, however, the offence consisted, not in the defamation of 
the individual, but in the seditious results which were likely to be 
brought about. 

For instance; where the libel in its terms only referred to “t\n 
East India Director,” and was charged as being a libel on the East 
India Company, the objection was taken that this was not if libel 
against all the Directors. The Court held that under the circum- 
stances of the case it must be taken to be a reflection upon the whole 
body, and that this was a questioi^ of fact to be detenu iued in the 
trial. As one of the Judges said, 

“As it points out none in particular it must reflect upon all, and create a 
distrust of them in the public ; and, therefore, I think the rule ought to be 
made absolute, and it will he for thejur’i/s consideration 'whether it reflects 'upon 
all the Convpanyf^ {K. v, Jenour, 7 Mod. 400.) 

The same principle was applied in the ease of R, v. Williams, where 
the libel affected the entire body of Clergy in Durham. (5 B. A. 
595.) But where the libel clearly only related to some of a class and 
there was nothing to show who the persons referred to were, it was 
held that even after verdict the conviction was bad. The Court said, 
“ the writing must descend to particulars and individuals to make 
it aliber’ (R. v. Orme, 3 Salk. 224, S.C. 1 Ld, Raym. 48fi), that is, as I 
understand the words, the writing must be capable of being applied 
to specific individuals, either as being expressly referred to, or as 
being members of a classy the whole of which was stigmatised. (And 
see Le Fanu v. Malcolihson, 1 H.L. 637 ; Eastwood v. Holmes, 1 F. 
& F. 347.) This would seem to have been the ground of the decision 
in the Nil Darpan case. There, the pamphlet said, “ I presei;jt t^® 
Indigo Planters* mirror to the Indigo Planters* hands. Now let 
every one of them, having observed his face, erase the freckle of the 
stain of selfishness from his forehead.** Upon these words Sir B. 
Peacock is reported to have observed, 

This certainly appears to me to represent to the Indigo Planters that if 
T ? look into this paper, they would see a true representation each of himself. 
« ? this a refleotioii on a certain class ? Each of them was to look at it to 
find luB own picture,*? 
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And) agaiH) the Chief Justice said, 

“ It is unnecessary to decide in this cade which of the Indigo Planters was 
alluded to in this publication, because every one of them is asked to look into 
the mirror. Any one of them could say — ‘ I am one of the men alluded to, and 
1 have thereby suffered damages which I wish to recover.’ Then comes the 
question as to the class itself. Is this Court to be inundated with suits from 
each individual member of that class ? Has not the class itself a right to be 
protected in a criminal prosecution, to obviate the necessity of each party 
suing separately ? 1 therefore think the class has been sufficiently described/’ 

(Sup. Court, Calcutta, July 24, 1861.) 

Where the particular individuals aimed at iti the defamatory 
writing were not expressed and coiild not be ascertained, the pub- 
lication of the writing was still indictable if it had a tencfency to 
create sedition, or disturbance. In one case the writing stated that 
a murder luid been committed by several Jews who had recently 
arrived from Portugal, and who lived near Broad Street, in London. 
It was shown that in consequence of this libel several Jews who 
answered the descryition had been assaulted. Here, also, the 
objection was taken that no particular Jews were specified, and 
that the charge could not be taken as pointing to any definite class. 
The Court said, 

** Admitting an information for libel may bo improper, yet the publication of 
thfls paper is deservedly punishable in an information for misdemeanour, and 
that of the highest kind ; such sort of advertisements necessarily tending to 
raise |jimults and disorders among the people andinflanio them with a universal 
spirit of barbarity against a whola body of men, as if guilty of crimes scarce 
practicable and totally incredible.” (2 Swanst. 508 note.) 

The case of 11. v. Burdett (4 & A. 314) where the indictment 

merely stated that the libel was published of and concerning certain 
troops, was also a case of a seditious libel, and the decision rested ou 
the ground that the publication tended to excite disaffection against, 
the Government. 

Seditious words, or writings, are now expressly provided for by 
s. 124 A, ante p. 116. 

It seems to me that Jhe effect of Explanation 2 is to leave the law 
just as it has hitherto been laid down by the English authorities. It 
is equally defamation to assail any person, or any company, associa- 
tion, or collection of persons. But in either case, the persons affected 
must be ascertained, or ascertainable. It would be defanjation to 
libel all the missionaries, all the doctors, or all the Brahmins of 
India. Bat I conceive that a satire would nob be indictable which 
merely held up to reprobation the supposed misconduct of certain 
unidentified individuals of those classes, provided the individuals 
were nob represented as being either co-extensive with the entire 
class, or fair specimens of the entire class. If the imaginary per- 
son"a§e is merely put forward as a type of some undefined portion of 
the class, DO individual has been libelled, Jior has any class been 
libelled. It would be defamatory to say that all doctors were quacks^ 
that all missionaries were immoral, or that all Bmhmins were dis- 
honest, but a fiction would nob be libellous because it introduced an 
ignorant physician, an adulterous chaplain, or a scheming sheristadar. 

Explanation 3, — An imputation in the form of an 
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alternative, or expressed ironically, may amount to 
defamation. 

Explanation 4. — No imputation is said to harm a 
person’s reputation unless that imputation directly 
or indirectly, in the estimation of others, lowers the 
moral, or intellectual, character of that person, or 
lowers the character of that person in respect of his 
caste, or of his calling, or lowers the credit of that 
person, or causes it to be believed that the body of 
that person is in a loathsome state, or in a state 
generally considered as disgraceful. 

Illustrations. • 

(a) A says, “ Z is an honest man ; he never stole B^s watch 
intending to cause it to be believed that Z did steal E’s watch. This 
is defamation, unless it fall within one of the exceptions. 

(&) A is asked who stole B'a watch. A points to Z, intending /^o 
cause it be believed that Z stole B’s watch. This is defamation, 
unless it i'all within one of the exceptions. # 

(c) A draws a picture of Z running away with B*s watch, intend- 
ing it to be believed that Z stole B’s watch. This is defamation, 
unless it fall within one of the except ions. 

Commentary. 

This section is a tremendous advance upon the English Criminal 
Law. Under the letter system, mere words not reduced to writing, 
will not . support an indictment, ^nless they tend to produce some 
public injury, as by being seditious, or grossly immoral ; or by being 
uttered to a Magistrate in the execution of his duty, which brings 
the administration of justice into contempt ; dr by being spoken as a 
challenge to fight a duel, which leads to a breach of the peace. 
(Arch. 746.) The law in respect to written defamation was stricter, 
though Jhardly even so strict as the present section, and yet the 
practical enforcing of it has been found to be wholly impotjsible. Even 
at civil law, oral defamation was not actionable, unless it charged 
the plaintiff with an offence punishable at law, or imputed to him 
some contagious disordei' which would exclude him from Society, or 
ascribed to him misconduct or incapacity in his trade or profession, 
or unless some special damage could be shown to have arisen from it. 
(Broom Com. 762.) Under the present Code, however, any random 
dinner-table sarcasm may be treasured up, and made the subject of an 
indictment. It is obvious, too, what fatal facility for malicious 
charges such a law as this will produce. It will only be necessary 
to get one or two witnesses to swear to the use of a disparaging 
remark. Contradiction will be impossible, corroboration will be un- 
^»^d as the charge implies nothing morally degrading, the 
shield of character, which in so many oases is the best protection 
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against false accusations, will be worthless. It is not too much to 
say that if the law of defamation as laid down in this Code were to 
be carried out, the whole population of India would appear monthly 
at the dock. 

The language of s. 499, which speaks of words spoken or intmided 
to be read, and of making or publishing an imputation, would seem 
at first to imply that an imputation not actually divulged might be 
indictable, so that the mere finding of a letter in a man’s desk might 
make him criminally liable. This, however, is not in my opinion the 
meaning of the clause. The definition contemplates two classes of 
people — ^those who produce slander, and those who promulgated the 
slander of others. But in neither case is there any slander £^t all till 
the defamatory words have been communicated to some one else, or, 
at all events, placed in course of communication so as to be beyond 
the control of the party using them. Hence ; the mere writing of a 
libel is no offence, for it may never be known to any one but the 
writer, and till it is known it is no more an imputation against any 
person than it was while the thoughts remained in his own breast. 
But the mere delivering over, or parting with, the libel, with the 
intent to scandalize another, is such an uttering, or publishing, of 
the defamatory matter as makes the offence complete. Accordingly ; 
the fact of posting a letter amounts to a publishing, and it makes no 
difference whether the letter was open or sealed. (R. v. Bnrdett, 4 
B. & A. 143, 144.) Giving a letter to be copied is a publication. 
(Hei^ford v, Galstin, 2 Hyde, 274.) Sending a libel to a man’s wife 
is a sufficient publication. (Weiimari v. Ashe, 22 L.J.O.P. 190; S.C. 
13 C.B. 836.) But it is not so where the libel is only sent to the 
party himself. (Phillips v, Janssn, 2 Esp. 624 ; Komul Chunder v. 
Nobin Chunder, 10 W.R. 184 ; Mohamed Ismail v. Mahomed Tahir, 

6 N.W.P. 38.) 

' • 

Where the article complained of has appeared in a newspaper, the 
readiest mode of proving publication is by the production from the 
office of the Magistrate or of the Court within whose jurisdiction the 
paper is published of the original declaration, or a certified copy of 
the declaration, which the printer and publisher are bound to make 
under Act XXV of ^ 1867, s. 5, (Printing Presses and Newspaper) 
the production of wliich is sufficient evidence, unless the contrary is 
proved, that the person whose name is subscribed to the declaration 
was the printer, or publisher, of every part of the periodic^^l whose 
title corresponds with that of the periodical named in the declaration 
(s. 7.) The statement in the footnote of a newspaper that it is 
printed or published by such a person is not even primd facie 
evidence against him that it was so published. (E. v, Stanger, L.E. 
6 Q.B. 352.) ^ ‘ 

The act must be done with the intention to harm, or the knowledge 
that '‘harm would follow. No evidence will be required upSn this 
point, where the words are themselves defamatory. As Holroyd, iS\y 
remarked in the case of K. v. Harvey, (2 B. & C. 267), ^ 

“I£ the matter published was in itself mischievous to the public, the very act 
of publishing is primd facie evidence to show that it was done mato ammo, for 
when a publication having such an injurious tendency is proved, it is intended 
to have been done with a malicious intention, because the principle of law is, 
that a party must always he taken to intend those things and those effects which 



naturally grow out of the act done. If, therefore, the effects naturally flowing 
from the act of publishing the libellous matter in this case were mischievous to 
the public, it follows that the Judge was bound to tell the jury that malice 
was, by law, to be inferred ; and that having been proved which, according to 
the principles of law, made inference of malice necessary, the of rebutting 
that inference was cast upon the .defendant.” 

Malice, however, may be disproved by the defendant. He may 
show that the words do not in fairness bear the meaning put upon 
them, or that they are explained and cleared from their invidious 
construction by some other part of the same writing. And for this 
purpose, and conversely, for the purpose of showing malice, the 
whole of the document, whatever it may be, must be read together. 
(Arch. 667.) 

, First Exception. — It is not defamation to impute 

Imputatiou of anything which is true concerning any 
any troth which person, if it be for the public good that 
quires to be made tiiG imputation slioiud be made, or 
or published. published. Whether Or not it is for 
the public good is a question of fact. 

Commentary. i 

The truth of an accusation will not always be in itself a sufficient 
defence. Private life ought to be sacr#d, and where no advantage is 
to be derived from publishing abroad the vices of another, the fact 
that those vices exist will not justify the act. But there are certain 
cases in which a man’s private sin# are a matter of public concern. 
It would be lawful to publish the infidel opinions of a clergyman, 
though not of a physician ; the adulterous practices of a physician, 
though not of a barrister. These are matters in which the private 
vice becomes material, as aftecjting the discharge of a public duty. 
(See Kelly v. Tinliiig, L.R. 1, Q.B. 699.) This section, however, is 
wholly unnecessary, since it is included in the Ninth Exception. 
Every case protected under the First will also be protected under 
the Ninth Exception, but not vice versa, since under the former clause 
the truth of the imputation must be established, which is not neces- 
sary under the latter. 

Secdnd Exception. — It is not defamation to express 
in good faith any opinion whatever 
ofpSwfc semiTs! respecting the conduct of a public ser- 
vant in the discharge of his public 
functions, or respecting his character, so far as his 
character appears in that conduct, and no further. 

Commentary. 

H^re, again, the law as laid down by the Code difEers from the 
English criminal law, though, on this occasion, on the side of lenity. 
«oy English law, yop might criticise the acts of a public servant, but 
you might not disparage his character ; you might say that parti- 
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cular conduct was unwise, impolibic, or illegal, but you might not 
say that the official behaved corruptly, maliciously, or treasonably* 
(See E. V. Lambert, cited 1 Euss. 837.) 

Under the present Code, however, any fair criticism which rested 
upon inferences drawn from public acts would be privileged, pro- 
vided there was no mis-statement of the facts from which the 
inferences were drawn. (Popham v. Pickburn, 31 L. J. Ux. 133, 136 ; 
S.C. 7 H. & N. 891, nor only an incomplete and misleading statement 
of the truth. (Empress v, Kakde, 4 Bom. 298.) 

The words “in good faith” are defined by s. 52, {ante p. 28) as 
involving, due care and attention. 

As to the burthen of proof, in cases where an imputation is justi- 
fied on the ground that it was made in good faith, the following 
remarks of the original Commissioners may be cited with advantage. 

“ Whether an imputation bo or bo not made in good faith is a question for 
the Courts of law. Thejiurthon of tho proof will lie sometimes on the person 
who has made tho imputation, and sometimes on tho person on whom the 
imputation has been thrown. No general rule can be laid down. Yet scarcely 
any case could arise respecting which a sensible and impartial Judge would feel 
any doubt. If, for oxainple, a public functionary were to prosecute for 
defamation a writer who has described him in general terms as incapable, tho 
Court would probably require the prosecutor to give some proof of bad faith. 
Ir the prosecutor had no such proof to otter, tho defendant would be acquitted. 
If tho prosecutor were to prove that the defendant had applied to him for 
inoiuljf, had promised to write to his praise if tho money were advanced, and 
had threatened to abuse him if th^ money were withheld, the Court would pro- 
bably be of opinion that the defendant had not written in good faith and would 
convict him. 

♦ 

“ On the other hand, if tho imputation were an imputation of some parti- 
cular fact, or an imputation which, though general in form, yet implied the truth 
of some particular fact whit h, if true, might be proved, the Court would, pro- 
bably, hold that tho burden of proving good faith lay on tho defendant. Thus, if 
a person wore to publish that a Collector was in the habit of receiving bribes 
from the Zemindars of his district, and were unable to specify a single case, or 
to give any authority for his assertion, the Courts would probably be of opinion 
that the imputation had not been made in good faith.” (Report, 1837, p. 103.) 

By Act XVIII of 1862, s. 27, (Cal. II. C. Grim. Pro.) it is provided, that “ in 
proving tho existence of •circumstances as a defence under the 2nd, 3rd, 5th-10th 
exceptions to this section, good faith may be presumed unless the contrary 
appear.” 

Third Exception . — It is not defamation to express 
in good faith any opinion whatever 
poraon^^toSLlng respecting the conduct of any person 
tion touching any public question and 

respecting his character, so far as his 
character appears in that conduct, and no further. 

Illustration, 

If is not defama<tion in A to express in good faith any opinion 
whatever respecting Z’s conduct in petitioning Governmeut on a 
public question, in signing a requisition for a meeting on a pnblio 
question, in presiding or attending at such a meeting, in lormlhg or 
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joining any society which invites the public support, in voting or 
canvassing for a particular candidate for any situation in the efficient 
discharge of the duties of which the public is interested. 

See Henwood v. Harrison, L.R. 7, C.P. 606. 

Fourth Exception . — It is not defamation to publisli 
Publication of a Substantially true report of tbe pro- 
Sn^rfCoSts ceedings of a Court of Justice, or of 
of Justice. the result of any such proceedings. 

. Commentary. 

It is not necessary that everything should be given verhaiimt that 
every word of the evidence, of the speeches, and of the Judge’s charge 
should be inserted, if the report is substantially fair and correct* 
(Hoare v. Silverlock, 9 C.B. 20; Andrews v. Chapman, 3 C. & K. 386.) 
But it is plain that a mere one-sided version, as, for instance, giving 
the speech for the prosecution and not that for the defence, the 
examination, but not cross-examination, would not come under this 
rule. And, accordingly, where the report contained merely a short 
summary of facts, and then gave the speech of the defendant’s 
counsel, containing some obnoxious remarks, a plea that the libel 
was ‘ in substance a true and accurate report of the trial’ was held 
insufficient, as it appeared upon the face of the declaration that the 
libel did not contain a true and accurate report of the trial, since it 
neither detailed the speech of the counsel for the plaintiff, nor the 
evidence, nor even the whole of tbe speech of the counsel for the 
defendant. (Per Littledalef J., Flini v. Pike, 4 B. & C. 482.) 

Proceedings introductory to, and in aid of, the final investigation 
by a Court of Justice are privileged. For instance ; the examination 
of a witness on commission, or de bene esse; so, in England, the 
proceedings held irf jail, before a registrar in bankruptcy, upon 
the examination of a debtor in custody. (Ryalls v. Leader, L.R. I, 

, Ex. 296.) 

This privilege has been held not to extend to reports of the pro- 
ceedings at public meetings. This was so decided in a recent case 
(Davidson v. Duncan, 26 L.J.Q.B. 104; S.C. 7 E. & B, 229), where 
Lord Cajnphell, C.J. remarked, 

“ At such meetings there may be a great number of things spoken which are 
perfectly relevant, but are highly injurious to the character of others, and if a 
fair report of such statements is justifiable, in what condition would the injured 
party be, as he would have nb opportunity of vindicating his character ? We 
nave no right to extend this privilege beyond what is already established. All 
we have to do is to see whether, as the iaw now stands, a party who is calum- 
niated in this manner is without remedy ; and 1 think he is not.’’ 

Similar decisions were given, where the libels complained of were 
contained in reports of the proceedings of a Parish Vestry, (Popham 
V, Pickburn, 31 L.J. Ex. 133 ; 8.0. 7 H. & N. 891,) and of a meeting of 
Poor Law Guardians, (Purcell v. Sowler, 2 C.P.D. 216.) 

It has, however, been suggested that the principle on which 
Davmson u. Duncan was decided may require qualification, and it 
nas been expressly ruled that the conduct of persons taking part in 
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a public meetinpf, on an occasion of general interest, may be made 
the subject of fair and hond fide discussion, and that unfavourable 
comments upon such conduct will be privileged. (Davis v. Duncan, 
L.R. 9, O.P. 396.) 

Explanation . — A Justice of the Peace, or other 
Officer holding an enquiry in open Court prelimttiary 
to a trial in a Court of Justice, is a Court within the 
meaning of the above section. 


Commentary. 

This is a relaxation of English law, which formerly did not sanction 
the reporting of preliminary, or ex parte, proceedings, such as those 
before a Coroner, Magistrate, Commissioner, or the like, unless they 
terminated in an acquittal. (Lewis v. Levy, 27 L. J.Q.B. 282 ; S.C, 
E.B. & E. 537.) Practically, however, every newspaper in England, 
is full of such reports, and no one ever thinks of indicting them. 
The rule itself, too, has been recently discredited. (Wasou v, Walter, 
L.B. 4, Q.B. 94; Usill v. Hales, 3 C.P.D. 319.) 


oFifth Exception . — It is not defamation to express 
in good faith any opinion whatever 
respectirfg the merits of any case, Civil 
or Criminal, which has been decided 
by a Court* of J ustice, or respecting 
the ponduct of any person as a party, 
witness, or agent, in any such case, or respecting the 
character of such person, as far as his character 
appears in that conduct, a'bd no further. 


Mefits of a case 
decided in a Court 
of Justice; or con- 
duct of witnesses 
and others con- 
cerned therein. 


Illustrations. • 

• 

{a) A says, " I think Z’s evidence on that trial is so contradic- 
tory that he must be stupid or dishonest.” A is within this excep- 
tion if he says this in good faith, inasmuch as the opinion #hich he 
expresses respects Z’s character as it appears in Z’s conduct as a 
witness, and no further. 

(6) But if A says, ” I do not believe what Z asserted at that 
trial, because I know him to be a*man without veracity,” A is not 
within this exception, inasmuch as the opinion which he expresses 
of*Zr*8 character is an opinion not founded on Z’s conduct as a 
witness. 

Commentary. 

TMs section appears principally to aim at the opinions expressed 
upon a case after its decision. The privilege of parties, counsel, and 
witnesses in judicial proceedings will probably come under the 
Ninth Exception. 

53 
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Sixth Exception . — It is not defamation to express 
in good faith any opinion respecting 
merits of any performance -which 
its author has submitted to the judg- 
menji of the public, or respecting the character of the 
author so far as his character appears in such per- 
formance, and no further. 

• 

Explanation . — A performance may be submitted 
to the judgment of the public expressly, or by acts 
on the part of the author which imply such submis- 
sion to the judgment of the public. 

Illustrations. 

(a) A person who publishes a book submits that book to the 
3 udgmen t of the publ io. 

(&) A person who makes a speech in public submits that speech 
to the judgment oi‘ the public. 

(c) An actor, or singer, who appears on a public stage submits 
his acting, or singing, to the judgment of the public. 

(A) A says of a book published by Z, “ Z’s book is foolish, Z must 
be a weak man, Z*s book is indecent, Z must be a man of impure 
mind.** A is within this exception if he says this in good faith, inas- 
much as the opinion which he expresses of Z respects Z*s character 
only so far as it appears in Z’s book, and no'iurther. 

(e) But if A says, “ I am not surprised that Z*s book is foolish 
and indecent for hef is a weak man and a libertine,” A is not within 
this exception, inasmuch as the Opinion which he expresses of Z’s 
character is an opinion not founded on Z’s book. 

• Commentary. 

Handbills, posted up, or distributed, in public, come within this 
exception. (Paris v. Levy, 30 L.J.C.F, 11 ; S.G. 9 O.B.N.S. 342.) 

The extent to which criticism in the public press may be pushed 
was much discussed lately in the case of Campbell v. Spottiswood, 
(32 L.J.Q.B. 185 ; S.O. 3 J3. & S. 769.) There, the plaintiff, who was 
the proprietor and editor of a religious paper called the British 
Ensign, had published a series «of letters in which he strongly 
advocated the conversion of the Chinese, and as a. means towards 
that end calle^ upon the public to purchase 100,000 copies df 'the 
British Ensign. He al^o, from time to time, referred by name to 
persons who supported his paper, one of them in particular being a 
subscriber to the startling extent of 6,000 copies. The alleged libel 
was contained in an article in the Saturday Review, which embodied 
two distinct insinuationsjyErsf, that the subscription list was fictitious, 
and mbri(mted for the purpose of decaying genuine subscribers ) 
secondly, that the plaintiff was putting forward religious aims and 
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motives, solely for the purpose of selling his paper and filling his 
own pockets. The jury found a special verdict, that both insinu- 
ations were untrue, but ** that the writer of the article did believe 
the imputations in it to be well founded.^’ 

Upon a motion to set aside the verdict it was he\6,fir8ty that a 
writer in a public periodical has no other right than that of any other 
person of freely discussing the public acts or writings of another : 
secondly, that although criticism of this sort is a man’s right, it is 
not his duty, in the sense in which it is a duty to sj:)eak unreservedly . 
in giving a character to a servant, or in bringing the conduct of a 
subordinate to the notice of his official superior, and, therefqre, that 
such criticism is not “ a privileged communication.” Therefore ; 
thirdly, that where the statemeiiis are in their nature defamatory, 
malice in law will be assumed, and that whatever the intention, or 
belief, of the writer may have been, the only defence is to prove that 
the imputations are true. Had this article been made the subject of 
an indictment under* the Penal Code, 1 imagine that the second 
imputation might have been justified under the Sixth Exception, if 
the jury were of opinion that the letters commented on were fairly 
susceptible of the inference drawn from them by the reviewer ; buli 
that no such justification could have been advanced for the first 
in\putation, since nothing in the letters theiTi selves could properly 
support the assertion that the alleged subscribers were mythical 
pert>ans. 

«• 

Seventh Exception . — It is not defamation in a per- 
son havingover another any authority, 
either conferred by law, or arising out 
of ft lawful contract, made with that 
other, to pass in good, faith any cen- 
sure on the conduct of that other in matters to which 
such lawful authority relates. 

• Illustration, 

A Judge censuring in good faith the conduct of a witness, or of au 
officer of the^Courfc ; a head of a department censuring in gdod faith 
those who are under his orders ; a parent censuring in good faith 
a child in the presence of other children ; a schoolmaster, whose 
authority is derived from a parent, censuring in good faith a pupil iu 
the presence of other pupils; a master censuring a servant in good 
faith for remissness in service; a banker censuring in good faith the 
cashier of his bank for the conduct of such cashier as such cashier-— 
are Within this exception. • 

Commentary. 

In the case of Dawkins v. Lord Paulet (L.R. 5, Q.B. 94) it was held 
by three Judges, in opposition to the opinion of Cochhurn^ C.J., that 
no adtion would lie by an inferior officer against bis snpierior for 
reports upon his conduct written by such superior in the ordinaxy 
coarse of his military daty, eyen though they were written 


Ceneure passed 
in good faith by 
a person having 
lawful authority 
over another. 
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ously and without reasonable, or probable, cause. The words “in 
good faith” contained in this seotion show that the view taken by the 
Chief Justice is the one which is to be applied to its construction. 

Eighth Exceptmi . — It is not defamation to prefer 
in good faith an accusation against 
Accusation pre- any persou to any of those who have 
foith'^ to*“a Sy lawful authority over that person, 
authoriised person, \vith I’cspect to the subject-mattcr of 
• accusation. 


llluatration. 


If A in good faith accuses Z before a Magistrate ; if A in good 
faith complains of the conduct of Z, a servant, to Z^s master ; if A in 
good faith complains of the conduct of Z, a child, to Z’s father, A is 
within this exception. 

Commentary. 


Communications of this sort have been held to bo privileged, even 
though the person addressed was not the ojSicial superior of the par#y 
complained of, and bad not the power to remove him, provided he 
was a person whose official position in^de it his duty to enquirePinto 
the alleged misconduct. (Harrison v. Bush, 25 L. J.Q B. 29, over- 
ruling in this respect Blagg v. Sturt, 10 C^.B. 899.) 

Where, also, a privileged commuificaLion has been made, in conse- 
quence of which an enquiry takes place, everything that is said or 
written "bond fide and relevant to the onqifiry and in furtherance 
of it is equally privileged. (Beatsoii 'it. Skene, 29 L.J. Ex. 430; 
S.C. 5 H. & H. 838.). 


, Nmth Exception . — It is not defamation to make 

Imputation imputation on the character of 
made in good faith another, provided thaf the imputation 
protection of his DC made m good taith tor the pro- 
interest. • tectioii of the interest of tke person 

making it, or of any other person, or for the public 
good. 

Illustmtions. 


(a) A, a shopkeeper, says to B, who manages his business, *^Sv>ll 
nothing to Z unless he pays yon ready money for I have no opinion 
of his liouesty.” A is within the exception if he has made this 
imputation on Z in good faith for the protection of his own interest. 

{h) A, a Magistrate, in making a report to his superior officer, 
easts an imputation on the character of Z. Miere, if the imputation 

public goodj A is within the; 
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Commentary. 

Under this head will come the privilege of Counsel, to whom the 
greatest latitude is allowed in the conduct of a cause. As Solroyd, 
J., observed in an action against Sir James Scarlett, 

“ No action is maintainable against the party, nor, consequently, against the 
counsel, who is in a similar situation, for words spoken in a course of justice. 
If they be fair comments upon the evidence and be relevant to the matter in 
issue, then unless express malice be shown the occasion justifies them. If, 
however, it be proved that they wore not spoken honifide^ or express malice be 
shown, then they may bo actionable. At least, our judgment in the present 
case does not decide that they would not be so. (Hodgson v. Scarlett, 1 B. & 

A. 246.) 

An attorney acting as a counsel is similarly privileged (Mackay v. 
Ford, 29 L. J. Ex. 404 ; S.O. 5 H. & N. 792), and a Vakeel in the 
Mohissil would come under the same rule. (See Act I of 1872, 

B. 150. lud. Ev.) 

Nor can any wor<^, however defamatory an*d libellous in them- 
selves, be made the ground of an indictment by English law when 
used in an affidavit made in any judicial proceeding, or in a defence 
made by a party to suit. (Henderson v, Broomhead, 28 L.J. Ex. 
360 ; S.C. 4 H. & N. 569 ; Hodgson v. Scarlett, 1 B. & A. 240, 244. 
Spe Bank of British North America u. Strong, 1 App. Ca. 307.) 

The privilege of witnesses at a trial is even stronger, because they 
oni]^ speak in reply to questions put to them, which they cannot 
refuse to answer, and since there is an express remedy by indictment 
for perjury if they say anything which they know to be untrue. 
Hence; it has been held in Eugl^nid that even an action for damages i 
will not lie against a witness for anything he said in his evidence, 
even though the statement he false and defamatory, and uttered 
maliciously, and without reasonable and probable cause for believing 
it to be true, and though the plaintiff has suffered damages in conse- 
quence of it. One result, as Jervis, C.J. pointed* out, 

“ Would bo this, that in a civil suit you would be trying a witness for perjury 
on the evidence of one witness, which you cannot do in a criminal proceeding • 
without the evidence of two.’* (Eevis v. Smith, 25 L.J.C.P. 195 ; Acc. Dawkins 
V. Ld. Rokeby, L.R. 8, Q.B, 255; affd, L.R. 7, H.L. 744; Seaman®. Netherclift, 

1 C P.D. 640. And iu the P.C. Gunnesh Dutt v, Mugneeram, 11 B.L.R. 321 ; 
S.O. 17 Suth, 283.) 

And so it, was held with regard to language used by a Obroner in 
addressing a jury (Thomas v. Chirton, 31 L.J.Q.B. 139 ; S.C. 2 B. & 
S. 475), and by a County Court Judge while trying a case (Scott v. 
Stansffeld, L.K. 3, Ex. 220.) • 

But the insertion of the words “ in good faith*' makes the rule 
more stringent under the Penal Colie. Accordingly ; it has been held 
ii^ Bengal that a charge will lie against a person for defamatory 
expressions used by him against his prosecutor, While he was a 
defendant in a criminal case, when those expressions were not used 
with “due care and attention.’* (R, v, Pursoram, 3 Suth. Cr, 45, 
reviewing judgment in 2 Suth, Cr. 36 ; S.C. 5 R. J. P. 42 ; JR« 
Kikabhai, 9 Bom. H.O. 459.) 

Where the defendant, the President of an Insurance Company, 
informed the superiors of the plaintiffi who was the cc^tam of a 
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ship, that if the plaintiff was continued in the command thereof 
his company would not insure the ship, the defendant hond fide 
having reason to believe that the plaintiff was of intemperate 
habits — the Privy Council held “that the representation made by 
the Society was clearly one made in the conduct of its own affairs, 
and in matter in which their own interest was concerned/’ 
(Hamon v. Falle, 4 App. Oa. 24*7.) 

It is singular that the right to publish with impunity a report of 
a parliamentary debate, which contains matter defamatory of an 
individual, should not have been established till quite recently. It 
has now, however, been settled that such a right does exist, on the 
same gi^und as that which justifies the publication of proceedings 
in a Court of Justice, viz.^ the advantage of publicity to the com- 
munity at large. (Wason v. Walter, L.K*. 4, Q.B. 73.) 

Where, after an election, the agents of one candidate transmitted 
to the agents of another candidate a certificate, stating that the 
latter had been guilty of bribery, this was held*not to be privileged. 
(Dickeson v. Hilliard, L.R. 9, Ex. 79.) It is obvious that no benefit to 
the public, or to the defeated candidate, could arise from the asser- 
tion that the successful candidate had been guilty of bribery. It 
was not a necessary step towards taking proceedings to set aside 
the election, and the person to whom it was made had no jurisdiotion 
over the supposed guilty party. 


Tenth Exception . — It is not* defamation to convey 
Caution intended ^ cautiott in good faith to one person 
for the good of the against another, provided that such 
IS convened or for cautiou 06 intended for the good of 
the public good. pcrson to whom’it is conveyed, or 

of some person in whom that person is interested, 
or for the public good. 


Commentary. 


There are many occasions in private life in which it is absolutely 
necessary to give one’s opinion freely of others in a manner which 
may be v,ery injurious to them. As Lord Ellenhoroiighf C.J. said in 
a case which has already been frequently referred to ^Hodgson v, 
Scarlett), 


^ “The law privileges many ^communications, which otherwise might be con- 
sidered as calumnious, aud become the subject of an action. In the case of 
master and servant, the convenience of jnankind requires that what is said in 
fair communication between man and man, upon the subject of character, 
should be privileged if made bond fide and witnout malice. If, however^ the 
party giving the character knows what he says to be untrue, that may deprive 
the protection which the law throws around such communications/* 
(1 B. & A. 240.) 


b down^ “that if the circumstances 

to the opinion that the communication was made in 
^ social, duty, or on the ground of an inter- 

making it with a corresponding interest in the party 
Ting It, and that the words which passed were delivered in the 
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honest belie! that the party was performing his duty in making 
the communication, the Judge is to say that the action fails. 
{Per Erie, O.J., Whitely v. Adams, 33 89, 491 ; S.C. 15 

C.B.N.S. 392 j Cowles v. Potts, 34 L. J.Q.B. 247 ; Lawless v. Anglo* 
Egyptian Co., L.E. 4, Q.B. 262 ; Wren v. Shield, Ibid. 730.) See, also, 
a very full discussion of the law in Henwood v. Hai^rison, L.R. 7, 
C.P. 606 ; Hart v. Gumpach, L.R. 6, H.L. 439 ; Laughton v. Bp. of 
Sodor and Man, IHid. 495 ; Hamon v, Falle, 4 App. Ca. 247. 

And, so, • 

“Words spoken bond fide, by way of moral advice, are privileged ^ as, if a 
man write to a father advising him to have better regard to his children, and 
using scandalous^ words, it is only reformatory, and shall not be intended to < 
be a libel. But if, in such a case, the publication should be in a newspaper, 
though the pretence should be reformation, it would be libellous.” (Roscoe, 488 ; 
Somervill v, Hawkins, 20 L.J.C.P. 181; S.C. 10 C.B. 583.) 

For, in the latter case, the injury done by spreading the evil reporh 
is greater than the object in view requires. And it is as well to 
observe, that the privilege extended to all such communications goes 
no further than necessity involves. That which it may be quite 
justifiable to say, or write, to a particular person will become libel- 
lous if spread abroad to the world. Even in the case of a member of 
Parliament who publishes an amended version of his speech, he is 
liable for that, though he might have spoken the same words in his 
place with impunity. (R. v. i^eet, 1 B. & A. 384.) 

And, so, a printed letter by a ^clergyman, professing to warn his 
parishioners against a new school on the ground that the school- 
master was acting in opposition to his authority, was held not to be 
privileged. (Gilpin v, Fowler, 23 L.J.£x. 152.) 

On the same ground, a letter stating the conduct of a dismissed 
servant, which might have been considered privileged if it had been 
limited to a recital of facts, was held to have lost that privilege, 
inasmuch as it contained expressions about the plaintiff being a 
raving madman, and other expressions which were, in the opinion of 
the Court, excessive. (Fryer v, Kinnersley, 33 L. J.O.P. 96 ; S.C. 15 
C.B.N.S. 422.) In England, where the occasion justifies impu- 
tations whicl^ are themselves defamatory, the use of language more 
violent than is necessary is evidence of malice, but not conclusive, 
and if malice is in fact negatived the privilege is not taken away. 
(Cowles V, Potts, 34 L. J.Q.B. 247, 250; Spill 2 ^. Maule, L.R. 4, Ex. 
232.) But under the Penal Code such expressions would lose their 
privilege if used without that “d^e care and attention*’ which ia 
essential to “ jgood faith.” (See ante p. 415.) 

• 

Where a communication which is privileged*as regards the persons 
by whom and to whom it is addressed, necessarily contains a aefama- 
tory statement against a tbiad person, this is also privileged. For 
instance ; when a parishioner mentioned to the rector of his pariah a 
public rumour which imputed fraud to him and to his solioitdr, the 
parishioner was held to have a good defence to the aotloh brought 
t _ (Davies r, Shead, L.R. 5, Q.B. 608.) 
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500. Whoever defames another shall be punished 

with simple imprisonment for a term 
defamation?”* which may extend to two years, or 
with fine, or with both. 

501. Whoever prints, or engraves any, matter, 

knowing, or having good reason to 
engraving" matteJ believo, that such matter is defamatory 
^ person, shall be punished with 

’ simple imprisonment for a term which 

may extend to two years, or with fine, or with both. 

502. Whoever sells, or offers for sale, any printed. 
Bale of printed engraved, substance containing de- 

or engraved sub- famatory matter, knowing that it con- 
defamatory mat- tains such matter, Shall be punished 
with simple imprisonment for a term 
which may extend to two years, or with fine, Or 
with both. 


CHAPTER XXII. 


Criminal intimi- 
dation. 


OF CRIMINAL INTIMIDATION, INSULT, 
AND ANNOYANCE. 

503. Whoever threatens another with any injury 
to his person, reputation, or property, 
or to the person, or reputation, of any 
, one in whom that person is interested, 

with intent to cause alarm to that person, dr to cause 
that person to do any " act which he is not legally 
bound to do, or to 'omit to do any act which that 
person is legally entitled to do, as the means of 
avoiding the execution of such threat, commits 
criminal inlimidation. 

Commentary. 

v word injury is defined by s. 44 (ante p. 27) as denoting any 
f eatised to another. Therefore ; it will not bo an offence 
another with an action, or indictment, which might law- 
luuy be preferred against him. (B, v. Moroba, 8 Bom. H.g.C.0. 
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101.) Though if he obtained money by the threat, it would apparently 
be punishable under s. 388, and s. 213. 

The threat need not be directly addressed to the party whom it is 
intended to ini^uence. It is sufficient, although it is addressed to 
others, if it is intend.^ to reach*- the ears of the oerf.v th^tenod, 
and IS usea^witb any of tbe intentions stated in the section. (Aalmea , 
of Mad. H.C. of 1865. on s. 503, S.O. Weir, 132.) O** 

Explanation . — A threat to injure the reputation 
of any deceased person in whom the* person threat- 
ened is interested, is within this section. 

Illustration, 

A, for the purpose of inducing B to desist from prosecuting a civil 
suit, threatens to burn B’s house. A is guilty of criminal intimidation. 

504 * Wfioe'^er intentionally insults, and thereby 
gives provocation to any person, in- 
saHwauntenUo tending, or knowing it to be likely, 
such provocation will cause him 
to break the public peace, or to commit 
any other offence, shall be punished with imprison- 
ment of either description for a term which may 
extend to two years, or with fine, or with both. 


Commentary. 

See as to the summary jurisdiction of the Magistrate of the District 
over offences under this section and s. 506, Crin^. P.C., s. 222. 

505 . Whoever circulates, or publishes, any state- 
Oirouiatingfdse “6^^, rumouT, or report which he 
report with intent knows to be false, with intent to 
M o“ffencTtJpnSt causo any officer, soldier, or sailor in 
the state, 45.^ the Army or Navy of the Queen to 

mutiny, or with intent to cause fear or alarm to the 
public, and thereby to induce anj- person to commit 
an offence against the State or against the public 
tranquillity, shall be punished with imprisonment, of 
either description for a term which may extend to 
two years, or with fijie, or with bbth. 


506 . Whoever commits the offence of criming 
„ , intimidation shall be punished with 

criminal intimida. imprisonment of Cither desoripticu f or 
a term which may extend to firci f €«ffs, 
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or with fine, or with both ; and if the threat be to 
hreat be to death or grievous hurt, or to 

caMe“Xatb or cause the destruction of any •property 
grievons hurt, &o. to causB j |p, . offen ce p unish- 

. able w^jth death, or transportation, or witli Imprison- 
ment for a term which may extend to seven years, or 
to impute unchastity to a woman, shall be punished 
with imprisonment of either description for a term 
which" may extend to seven years, or with fine, or 
with both. 


507. Whoever commits the offence of criminal 
intimidation by an anonyfiious commu- 
mi^ti“n“°by“^ nication, or having taken precaution 
munSion conceal the name or abode of the 

person from whom the threat comes, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years', in 
addition to the punishment provided for the offence 
by the last preceding section. 


508. Whoever voluntarily causes, or attempts 

Act caused b oause, any person to do any thing 
inducing a person •\frhich that pOrson is not legally bound 
iriii®'^''®rSdtred *0 ^o, or to Omit to do anything which 
an objeok of tbe be is legally entitled to do, by inducing, 
or attempting to induce, that person 
to believe that he, or any person in whom he is 
interested, will become or will be renderedj by some 
act of the offender, an object of divine displeasure if 
he does not do the* thing which it is the object of 
the offender to cause him to do, or if he does the 
thing which it is the object of the offender to c^u^e 
him to omit, shal\ be punished with imprisonment 
of either description for a term which may extend 
to one year, or with fine, or with both. 

Illustrations, 

(«) A Bits dburna at Z’s door with th© intention of causing it to 
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be believed that by so sitting be renders Z an object of divine dis* 
pleasure* A has committed the offence defined in this section. 

(6) A threatens Z that unless Z performs a certain act, A will kill 
one of A’s own children, under such circumstances that the killing 
would be believed to render Z an object of divine displeasure. A 
has committed the offence defined in this section. 

Commentary. 

The words *‘by some act of the offender” must be read with the 
verb ** become,” as well as with the verb “ be rendered,” otherwise 
the eloquence of a preacher who draws a double contribution at a 
charity sermon, by exciting the spiritual fears of his congregation, 
would be criminal. It would be criminal for a clergyman to curse 
an offender from the altar, as used occasionally to be done in Ireland 
within my memory. 

509 < Whoeyer, intending to insult the modesty 
of any woman, utters any word, makes 
iuSed’trins'St any sound or gesture, or exhibits any 
“ object, intending that such word or 
sound shall be heard, or that such 
gesture or object shall be seen by such woman, or 
intrudes upon the privacy of such woman, shall be 
punished with simple imprisonment for a term which 
may extend to one year,* or with fine, or with both. 

* Commentary. 

This section assumes the modesty of the woman and an intention 
to insult it ; therefore no offence will have been committed where the 
woman is of a profession, or character, whicli negatives the existence 
of scrupulousness. Nor, I conceive, would there be any offence, even* 
though the woman were virtuous, if, under the circumstances of the 
case, the man land "fide and reasonably believed that his advances 
would be well received and would lead to ulterior results. For in 
such a case bis intention would be not to insult, but to ^elicit or 
excite. It is obvious, too, that each case must be judged of according 
to the degree of intimacy and the rank of life of the parties. That 
which would be an insult to the modesty of the lady might be none 
in the case of her ayah. * 

What is an intrusion upon Mie privacy of a woman P” In the 
case of a Mahometan, or a Hindu female of rank, probably any cham- 
her In which she is may be considered a place of privacy. With the 
European this would not be so, unless in roems to which males have 
no implied. right of admission. But where the only overt act consista 
in such an intrusion, how is the intention to insult her modesty to be 
evidenced, or may it be assumed P I fancy it may be assumed where 
the intrusion is so unlawful and takes place under such circuin- 
stances that no other intention is fairly conceivable ; as, for instanoe, 
if a man were to gain admission to a lady’s sleeping apa|'$ment under 
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ciroumstances which negatived an intention to steal. In other oases 
the intention would have to be proved by independent factSi as^ for 
instance, his conduct while there. 

510- Whoever, in a state of intoxication, appears 
^ . in any public place, or in any place 
public by a drunk- which it IS a trespass in him to enter, 
en person. there conducts himself in such a 

manner as to cause annoyance to any person, shall 
he punished with simple imprisonment for a term 
which may extend to twenty-four hours, or with fine 
which may extend to ten Rupees, or with both. 


CHAPTER XXllI. 

OP ATTEMPTS TO COMMIT OFFENCES. 

511. Whoever attempts to commit an offence 
. punishable by this Code with trans- 
attempting to poptation OP imprisonment, or to cause 
pSS^abie”®®Sith such an offence to be committed, and 
transportation or such attempt does any act towards 
impnsonmen . Pommisffion of the offence, shall, 

"where no express provision is made by this Code 
for the punishment of such attempt, be punished 
with transportation or imprisonment of any descrip- 
tion provided for the offence, for a term of transport- 
ation or imprisonment which may extend to one-half 
of the longest term provided for that offence, or with 
such fine as is provided for^the offence, or with both., 

llltMirationB, 

• • 

(a) A makes an atteyipt to steal some jewels by breaking open a 
box, and finds after so opening the box tnat there is no jewel in it. 
He doue an act towards the ooinmission of theft, and, therefore, 

• IS guilty under this section. 

(b) A makes an attempt to pick the pocket of Z by thrusting bis 
band into Z’s pocket; A fails in the attempt in consequence of Z 
naTing nothing in bis pocket ; A is guilty under this section* 
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Commentary. 

Prior to the completion of a crime three stages may bo passed 
through. First, an intention to commit the crime may be conceived. 
Secondly, preparation may be made for its committal. Thirdly t an 
attempt may be made to commit it. Of these three stages the mere 
forming of the intention is not punishable under the Penal Qpde. 
Nor is the preparation for an offence indictable. “Between the 
preparation for the attempt and the attempt itself there is a wide 
difference. The preparation consists in devising^ or arranging, the 
means, or measures, necessary for the commission of the offence; 
the attempt is the direct movement towards the commission after 
the preparations are made. To illustrate : a party may purchase and 
load a gun, with the declared intention to shoot his neighbour ; but 
until some movement is made to use the weapon upon the person of 
his intended victim there is only preparation and not an attempt.’’ 
Accordingly ; in the case which gave rise to the above remarks, it 
was held, that declarations of an intent to contract an incestuous 
marriage, followed by elopement for the avowed purpose and send- 
ing for a Magistrate to perform the ceremony, did not amount to an 
attempt to contract the marriage. That there could be no attempt 
until the parties stood before the Magistrate about to begin the 
ce^’emony. (People v. Murray, cited 1 Bishop, § 685, u. 3.) See 
ilhistrations c and d to s. 307, ante p. 272. 

• 

The real difficulty arises ift determining where a given act, or 
set of acts, passes from preparation into an indictable attempt. 
Possibly there is greater difficulty in framing beforehand a deffni- 
tion which should apply correctly to any particular case, than in 
deciding correctly upon the case when it occurs. In America the 
rule has been laid dowif, “ that the attempt can only be manifested 
by acts which would end in the consummation of the offence, but 
for the intervention of circumstances independent of the will of 
the party.” * 

So, where the servant of a contractor who was sent to deliver 
meat put a false weight into the scale, with the intention of appro- 
priating the difference, but was detected in the act, it was held 
that he was rightly convicted of an attempt to steal, Erie, C.J. 
said, “it is said, however, that the evidence here does npt show 
any such pi!ioximate overt act as is sufficient to support the con- 
viction for an attempt to steal the meat. In my opinion there were 
several overt acts, which brought the attempt close to completion. 
These were the preparation of the false Weight, the placing it in 
the scale, and the keeping back.tl^e surplus meat. It is almost the 
same as if the prisoner bad been sent with two articles, and had 
deliwed one of them as if it had been two. To complete the crime 
of larceny there only needed one thing, the Ijeginning to move Bismj 
with the property.” 

Blachhum 9 J> said, 

“I am of the same opinion. There is. no doubt, a difference ^tween the 
preparation antecedent to an offence and the actual attempt. But If the actual 
transaotiou has commenced, which would have ended in the crime If not inter* 
rupted, there is clearly an attempt to commit the crime. Then, eipidying that 
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principle to this case, it is clear that the transaction which would hare ended 
in the crime of larceny had oommence4 here.” (B. v, Cheesemani L. & G. 
140 , 145 .) 

In a case in Bengal it appeared that incendiarism had on several 
occasions occurred in a village, produced by a ball of rags with a 
piece of burning charcoal in it. The prisoner was found in possession 
of a ball of that description containing burning charcoal concealed in 
his dress. At the time he was seized he was engaged in a dispute 
with the other villagers, who charged the previous acts as having 
been done by hie oaste, and who were proceeding to drag him to the 
police. The ball dropped out while they were hustling him about. 
Glover,^., thought that it must be assumed ” that a person going 
about at night provided with an apparatus specially fitted for com- 
mitting mischief by fire intends to commit that mischief, and that he 
has already begun to move towards the execution of his purpose, and 
that is sufficient to constitute an attempt.” Mitter, J. was of an 
opposite opinion. He said, “In order to support a conviction for 
attempting to commit an offence of the nature "described in s. 511, it 
is not only necessary that the prisoner should have done an overt 
act towards the commission of the offence, but that the act itself 
(that is the overt act) should have been done in the attempt to com- 
mit it (that is the offence).” (R. v. Doyal, 3 B.A.L.R., Cr. 55.) It 
certainly seems to me that Mr. J. Hitter was right. The prisoner 
probably intended to commit arson and had prepared to commit it, 
but I cannot see that he had attempted to commit it. It is ^uite 
possible that the discussion among the villagers, showing that their 
suspicions were aroused against himself and his caste, would have 
induced him to give up his design «*ud never to make any attempt. 
In two cases in the N. W. Provinces the act done was held not to 
have passed beyond the stage of preparatioi^ for an offence. In one 
the prisoner, intending to forge a document in the name of one 
Chotak, purchased a stamp in Chotak's name, upon which the stamp 
vendor endorsed Ohotak’s name as purchaser. He then arrested 
the prisoner. (R. v. Ramsarun, 4 N.W.P. 46.) In the second the 
prisoner, intending to commit bigamy, caused the banns to be 
published. (R. v. Peterson, 1 All. 316). In both cases it was 
held that no attempt to commit the crime had been made. On 
the other hand, when the person had dug a hole in order to place 
salt therein, for the purpose of furnishing false evidence against his 
enemy, 'it was held that he might be convicted of aq attempt to 
fabricate false evidence. (R. v, Nunda, 4 N.W.P. 133.) And in a 
recent case (Empress v. Mala, 2 All. 105) the facts of which were 
almost identical with R.«t;. Kamsaran, {supra) Mr. Justice Turner 
held that the offence of fabricating false evidence had been actually 
committed, and in distinguishing R. v. Ramsaran which had been 
argued before himself, said ; ^ ^ 

^ ” The endoTBement of the stamp vendor forms no part of the document which 
xt may be assumed it was tne intention of the person who procured the endorw- 
ment to make on the fece of the stamp paper. The offence of forgery (i.s. , in 
Bamsaran^s case) had, therefore, not proce^ed beyond the stage of preparation, 
but m the case now before the Court there had been an actual fabrication : 
somethmg had been done. I do not say that in the case cited Bamsaran’s 
cSMHhe abused shoifid have been discharged. Had the point been taken, the 
^bee^ ■ ^ accused guilty of the offence of whiclji the petitioner 
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A very curious question arises in oases where the completion of 
the crime has all along been physically impossible. Here a conflict 
of laws exist. In England, it has been ruled that a conviction for an 
attempt to steal from the person, or in a dwelling-house, was bad, 
when in fact there was nothing which could have been stolen in the 
pocket into which the hand was thrust, or in the house which was 
entered. (R. Collins, L. & C. 471 ; R. v. McPherson, 1 D, A B. 197 ; 
B. V. Johnson, 34 L. J.M.O. 24.) In the two former cases, no *doubt, 
the indictment stated that the goods actually were in the place 
where the attempt to steal was made, and in R. t^.^oPberson certain 
specific goods were named. Hence the prisoner would have been 
convicted of doing something different from what he was ^sbarged 
with. Had all mention of specific goods been omitted, as it might 
have been (R. Johnson, L. & G. 489), it is possible that a different 
decision might have been arrived at. Still, the language used seems 
to lay down the wide principle, that the crime which was attempted 
must have been possible. Cockburn, O.J. said, 

** The word, attempt, clearly conveys with it the idea that if the attempt had 
succeeded the offence charged would have been committed, and, therefore, the 
prisoner might have been convicted if the things mentioned in the indictment, 
or any of them, had been there ; but attempting to commit a felony is clearly 
distinguishable from intending to commit it. An attempt must be to do that 
wL'ich, if successful, would amount to the felony charged ; but here the attempt 
never could have succeeded, as the things which the indictment charges the 
prisoner with stealing had been already removed. The jury have found him 
guilty of attempting to steal the goods of the prosecutor, bat not the goods 
specified in the indictment. (I D. & B. 202.) 

And, again, be said, in the latef case (L. & C. 474), 

“There must be an attempt which, if successfuL constitutes the full offence. 
Suppose a man were to go ipto a house without breaking and entering it, with 
intent to steal, and were to find the house empty, could he be convicted f ** 

On the other hand it has been ruled in America (1 Bishop, § 675, 
676) that a man may be convicted of attempting to steal by thrusting 
his hand into an empty pocket, and the illustrations to s. 511 are 
authoritative rulings that the Code is to be interpreted in the same 
way. {See, too, R. e;. Cassidy, 4 Bom. H.C.G.C. 17, anfS p. 273.) 
As Mr. Bishop says (1 Bishop, § 682), 

“ The doctrine on principle is, that if, in matter of fact, some ciroumstance 
attends the particular instance, unknown to the offender, which ciroumstance ia 
only special to the instance and not ordinarily attending similar cases, the 
failure of the offender to do the thing intended, through the intervention of 
this circumstance, prevents not his act from be^g^ indictable. It is then an 
attempt ; precisely^ as, the circumstance not intervening, it would have b^n an 
executed substantive crime. Therefore^ also, if the attempt consists in du- 
charging a ball from a gun into a dwelling-house believed to be inhabited, while 
in trqjbh no person is in the house, or inflicting a wound on a man who, unknown 
to the aggressor, is encased in armour, or in sending a challenge to one whose 
principles will not permit him to flght, or in administering poison to one who 
has already an antidote in his stomach, or in doing any other thing which faile 
by reason of some such casual obstacles intervening, —the attempt is complete, 
since there is created the apparent insecurity against which the orindw law 
protects the public.” 

But what are we to say to the oase put by Bramwell, (1 J>. & B. 
201), suppose a mau, believing a block of wood to. be ^ 
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was his deadly enemy, struck it a blow intending to murder, could 
he be convicted of attempting to murder the man he took it to be 

I imagine that the answer to the question would depend entirely 
upon the circumstances of the case. If a person were to enter a 
man's house by night intending to murder him, and were to fire at 
: what he supposed to be his enemy, though it turned out to be only 
his coat, it seems to me that the person firing would be most justly 
convicted. But if a man in a jungle, seeing something move, which 
he supposes to be his enemy, fires at it, and it turns out that therejis 
no human being nfear, then I conceive that be could not be indicted 
for an attempt to murder. In the former case every circumstance 
necessairy for the commission of the crime is present, except one, of 
whose absence the party is ignorant. In the latter case no single 
circumstance is present. The person has the intention to commit a 
crime, but his act does not in any degree lead towards the com- 
mission of it, or even in that direction, (acc. R. v. Eamsaran, 4 
N.W.P. 46.) 

It must be admitted, however, that cases may be imagined in which 
the distinction would be narrow and almost evanescent. It may be 
more rigorous logic to hold that an attempt has only taken place, 
where the act done towards the commission of the crime would, if 
Continued, have terminated in the complete offence. But the view 
taken by the American and Continental jurists (1 Bishop, § 663), and 
by the authors of the Penal Code, is more conducive to public safety. 

From the foregoing remarks it will appear, that to constitute an 
attempt, there must be an intention to commit a particular crime, a 
commencement of the commission, and an act done towards the com- 
mission. Sometimes the^ act done may be innocent, except for the 
intention; as, for instance, putting money * into a man's pocket, in 
order to charge him with theft. (1 Bishop, § 685.) Sometimes it 
may be criminal ; a§, for instance, an attempt to rob, commenced by 
an assault. But in either case, if ^the act is to be aggravated by the 
particular intent assigned, that intent must be proved, as being the 
essence of the offence, and though it may be presumed from the 
surrouncjlig circumstances, it cannot be assumed. For instance ; if 
a man is found in a house at midnight, it might under one set of 
circumstances be the fair presumption that he came to steal ; under 
another.set, that he came to commit adultery ; under a third set of 
circumstances, no presumption of any criminal intent'might arise. 
Where a particular intent is charged, as constituting an attempt to 
commit a specific crime, it is not necessary that there should be any 
evidence of the intent besides the circumstances connected with the 
abortive act itself. But unless {/hose circumstances, coupled with 
the other evidence (if any), establish, not only some criminal intent, 
but the particular driminal intent which has been charged^ the 
prisoner must lie acquitted. 

Hence, also, the particular intention must last until such an act 
has been done, as would, by its union with the intention, constitute 
a criminal attempt. But as soon as this stage h^ been reached, the 
criminal attempt is complete. Should the party then abandon the 
prosecution of the offence, from fear, fatigue, repentance, or any 
other cause, he will still be punishable lor ^e attempt For 
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instance ; i£ a man goes to a place armed, intending to commit 
murder, but when he is there does not find his enemy, or, having 
found him, shrinks from attacking him, this would not be an 
attempt. (R. v, McPherson, 1 D. B. 201.) So, if he went to a 
house with implements of house-breaking, intending to commit 
burglary, but on reaching the door, heard cries of distress and 
broke in to rescue the sufferer, this would neither bo house-break- 
ing, nor an attempt at it. But if a thief, having entered a house 
in order to steal, finds, a dying man inside and then gives up 
his criminal object, and remains in the house merely to assist 
him, he would still be indictable for an attempt»to steal in a dwell- 
ing-house. (1 Bishop, § 366, 664, 692.) And it has been so ruled 
in America, where, in cases of attempt to commit rape, the •prisoner 
had voluntarily desisted before consummating his object. (I6wl. 

§ 664, n. 5.) 

It has been held in England, that the delivery of poison to an 
agent, with directions to him to cause it to be administered to 
another under such circumstances, that (if administered) the agent 
would have been the sole principal felon, was not “ an attempt to 
administer poison** within the third section of 1st Viet. o. 85. 
(R. V. Williams, 1 Den. 0.0. 39.) In that case the agent had given 
immediate information against the prisoner. Had the case occurred 
in India, the indictment should, I think, have been for abetting, not 
for an attempt. A person ought only to be indicted under s. 511, 
whe»e the crime, if completed, would have been his act, or one for 
which he would have been jointly responsible. 

Whei’e a prisoner has been indicted for committing any offence, 
the Jury may find him not gpilty of committing, but guilty of 
attempting to commit the offence under this section, (Act X of 
1875, s. 22. H.O. Grim. Pro.) And he might be similarly convicted 
under s. 457 of the Or. !P.O. 

An attempt to commit an offence punishable .with whipping is not 
so punishable. (2 R.J. & P. 272 : R. v. Yella, 3 Bom. H.C.G.C. 37.) 
Nor can a person who is convicted of an attempt to commit an offence 
under Chapters XII or XVII be subjected to extra punishment under^ 
s. 75 in consequence of a previous conviction under thoaS chapters. 
This only applies to cases where both convictions have been punish- 
able under those chapters. (R. v. Moonesawmy, per BUtleston, J., 1st 
Mad. Sessions, 1865.) But on a second conviction for an attempt to 
commit robbery, whipping may be inflicted under cl. 9, s. 4 of Act 
VI of 1864. 
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I. Indictments. 

1. Form of Indictments 

The object of an indictment is to inform the Judge of the offence 
T^ich he has to try, and the prisoner of the charge which he has 
to jpeet. It is necessary, therefore, that the indictment should 
upon its face contain such« statements as amount to a criminal 
offence, otherwise the indictment might bo fullj^ proved and yet no 
crime be established. (Bradlangh v. The Queen, 3 Q.B.D, 626.) 
No necessary ingredient can he supplied by evidence if it has 
not been alleged in the indictment, for if such looseness were 
allowed the prisoner would be convicted, not upon the facts with 
which he had been charged, but upon something in addition to them. 
(Arch. 43; R. v. Richmond, 1 (3. & K. 240.) Accordingly; in a case 
before the Supreme Court, where the prisoners ‘were indicted under 
9 Geo. IV, c. 74, s. 69, which maSes it an offence to decoy children 
from their parents by force or fraud, and the indictment containecU 
no allegation that either force or fraud had been employed, it was 
held that no convibtion could be had. (R. v. Habeeb Sah, 2nd 
Madras Sessions, 1860.) A further reason is, that if no such accuracy 
were required, the Court of Appeal would be unable to ascertain by 
an inspectien of the record whether any conviction could legally 
ensue, and whether the punishment awarded was warranted by the 
crime. Not only must an offence be alleged, but the particular offence 
must be stated, otherwise the indictment w«ill not inform the prisoner 
of the charge against him with sufficient accuracy to put him upon 
his guard. It is not sufficient to assert that be robbed, cheated, or 
defamed. It is necessary to state whom he robbed, and how he 
cheated, and what defamatory words he used. As Lord Ellenhorough, 
C. J. said (R. v. Stevens, 5 East, 258), * 

“ Eroiy indictment, or information, ought to contain a complete desoription 
of such facts, or circumstances, as'constituto the crime, without iuconsisteuoy 
or repugnance ; and, except in particular cases, where precise technical expres* 
sions are required to be used, there is no rule that other words shall be einployed 
than such jis are in ordinary use,*' 
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Whore the offence consists simply in the act, it never was held 
necessary to state the means by which the act was committed. For 
instance; in an indictment for robbery, house-breaking, or theft, 
it ia needless to state the particular means by which the house 
was broken, the prosecutor compelled to give up his money, or the 
property fraudulently obtained. It is suflSoientto state generally 
that the prisoner broke and entered the house, robbed the prose- 
cutor, OIL stole the money, for, if he did so, the specific means are 
immaterial. (Stark. Pi. 87.) 

But where the offence is only indictable if committed under 
certain circumstances or by particular means, those circumstances 
and means must be set out, in order to enable the Court to see if 
they constitute a charge for which the prisoner ought to be put 
upon his defence. It is not every fraud, false statement, or false 
writing which is indictable, and, therefore, it is not sufficient to say 
generally that a person cheated, gave false evidence, or committed 
forgery, without showing what were the acts which he did which 
are alleged to make out the crime. (Jhid. 88.) 

The English law of criminal pleading was so strict in requiring 
fulness of statement and accuracy of proof, that absurd failures of 
iiistice constantly occurred. For instance ; describing a person as 
Tabart who turned out to be Tabert, or Shutliff who proved to Be 
Shirtliff, was held to be an irremediable defect. So, in the cele- 
brated ease of Lord Cardigan’s duel, the whole charge broke down, 
because it was found impossible to prove that a particular person 
possessed the flowing -name of Harvey Augustus Garnett Phipps 
Tucker, by which he had been incautiously described in the indict- 
ment. So, in a case of murder it was held to be insufficient to say 
that the wounds were about the breast, or abput the navel, or on the 
side or arm, without saying which arm or side. (Ihid. 86.) 

Such’ niceties have never been allowed in Mofussil practice, and 
are not likely to be introduced now. The Criminal Procedure Code 
(s. 439) provides that ** the charge shall state the offence with which 
T)he accused person is charged. If the law which creates the offence 
gives it any specific name, the offence may be described in the charge 
by that name only. If the law which creates the offence does not 
give it any specific name, so much of the definition of the offence 
must be stated as to give the prisoner notice of the matter with which 
he is charged. The Act and section, or sections, of the^Act against 
which the offence is said to be committed must be referred to in the 
charge.” s. 440. “The charge shall contain such particulars as to 
the time and place of the alleged offence, and the person against 
whom it was committed, as are reasonably sufficient to give notice 
to the accused person of the matter with which he is charged.” 
8. 441. “ When^the nature of the case is such that the particiilars 
mentioned in ss. 439 440 do not give sufficient notice to the accused 

person of the matter with which he is charged, the charge shall also 
contain such particulars of the manner in which the alleged offence 
^ "was committed as will be sufficient for that purpose.” 

The illustrations annexed to the above sections, and the examples 
01 charges contained in Schedule III, are quite in conformity with the 
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principles above laid down as applicable to a modern English indict- 
ment. 

It follows, then, that a charge may be defective in two very differ- 
ent ways, it may allege against the accused the actual offence which 
he committed, but with a defective, or erroneous, statement of parti- 
culars; or it may properly charge him with the offeno<P which he is 
supposed to have committed, and the evidence may establish that be 
committed quite a different crime, which was not contemplated at 
the time the indictment was framed. 

As to the first defect, the Cr. P.C„ s. 443, and x\ct X of 1875, s, 24, 
(H.Ct. Grim. Pro.) provide, that “No error either in the way in which 
the offence is stated, or in the particulars required to be stilted in s. 
441, and no omission to state the offence, or to state those particulars, 
sliall be regarded in any stage of the case as material, unless the 
person accused was in fact misled by such error, or omission.” 

For instance; the omission of the word ‘dishonestly* in a charge 
under s. 411 is no ground for reversing a conviction, where the 
accused fully understood the offence with which he was not charged, 
and was not prejudiced by the omission. (R. v. Rakhma, 10 Som. H. 
C. 373.) 

Such errors, or omissions, may either be passed over without 
notice, if not misleading to the prisoner, or the charge may be 
amended, at the instance of the prisoner, or of the Court. Where an 
araeiidment takes place the t^rial may be postponed, or a new trial 
may be ordered, if the justice of the case requires it. (Cr. P.C., ss, 
444-451 ; Act X of 1875, ss. 9-12 & 15. H. Ct. Grim. Pro.) 

As to the second sort of defect, the Cr. P.C., s. 456 and Act X of 
1875, 8. 21, (H.C. Grim. Pro.) provide, that “ If in the case mentioned 
in the last section (that is, where the facts made out admit of an 
alternative charge, see ante p. 45,) one charge only is brought against . 
an accused person, and it appears in evidence that he committed a 
different offence for which he might have been charged under the 
provisions of that section, he may be convicted of the offence which 
he is shown to have committed, although he was not charged with it.**^ 

* Illustration, 

“ A is charged with theft. It appears that he committed criminal 
breach of trust, or receiving stolen goods. He may be convicted of 
criminal breach of trust, or receiving stolen goods, though he was 
nob charged with it.** 

A different contingency is provided for by s. 457 and Act X of 
1875, a. 22, (H. Ct. Grim. Pro.) “ When a person is charged with an 
offence and part of the charge is hot proved, but the part which is 
proved amounts to a' different offence, he may be convicted of the 
oftefice which he is proved to have committed, though he was not 
charged with it.” * 

For instance ; on a charge of criminal breach of trust as a carrier, 
or of murder, he may be convicted of simple breach of trasti or of 
culpable homicide, or causing death by negligence. -But this section 
only applies to cases “ where the graver charge gives the aociised 
notice of all the circumstances going to constitute the minor one of 
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which he may be convicted. The latter is arrived at by mere sub- 
traction from the former. But when this is not the case; where the 
circumstances embodied in the major charge do not necessarily, and 
according to the definition of the offence imputed by that charge, 
constitute the minor offence also, the principle no longer applies, 
because no^jce of the former does not necessarily involve notice of 
all that constitutes the latter. The section is not intended to apply 
to a collateral offence. It is not open to a Court to find a man guilty 
of an abetment of an offence {e.g. murder) on a charge of the offence 
itself.” (Per TFesi, J., R. v. Chand Nur, 11 Bom. H.C. 241.) 

« 

Were an act is made criminal, except in certain excepted cases, 
the English practice has been, that 

“ If there be any exception contained in the same clause of the act which 
creates the offence the indictment must show, negatively, that the defendant, or 
the subject of the indictmout, does not como within the exception. If, however, 
the exception or proviso be in a subsequent clause or Statute, or, although in 
the same section, yet if it be not incorporated with the enacting clause by any 
words of reference, it is in that case matter of dofenqp for the opposite party 
and need not bo negatived in the pleading.” (A.rch. 63.) 

But ifnder s. 439 of the Criminal Procedure Code, “ the fact that 
the charge is made shall be equivalent to a statement that every 
legal condition necessary by law to constitute the offence charged 
was fulfilled in the particular case;” and, therefore, that neither the 
general exceptions of the Penal Code nor any of the special excep- 
tions of the particular section apply, ^ee Him, a ^ h, (R. v. 8*11160 
Prosad, 4 Cal 124.) In the High Court, s. 26 of Act XVIII of 1862 
provides that it shall be unnecessary to negative either the general 
exceptions contained in Chapter ly, or the special excepbiona con- 
tained in 88. 136, 300, 323-326, 376, or 499. Hence; in charges 
framed under the Penal Code either in the mofussil, or in the High 
Court, it will never be necessary to negative *aiiy exceptions. (R. v, 
Kikabhai, 9 Bom. H.C. 451.) 

The necessity of negativing such exceptions does not even under 
English law carry with it any obligation to support this negative 
Assertion by evidence. Formerly this seems to have been the case.* 

“ But the correct rule upon the subject seems to be, that, in cases where the 
subject of such averment relates to the defendant, personally, or is peculiarly 
within his knowledge, the negative is not to be proved by the prosecutor, but, 
on the oonjirary, the affirmative must be proved by the defendant, as matter of 
defence ; bnt upon the other hand, if the subject of the averment do not relate 
personally to the defendant, or be not peculiarly within his knowledge, bnt either 
relate peculiarly to the prosecutor, or be peculiarly within his knowledge, or at 
least be as muon within his knowledge as within the knowledge of the defendant, 
the prosecutor must prove the negative,” (Arch. 188, R. v, Shibo Prosad, 4 
Cal. 124.) , 

For instance ; it will be necessary for a party who wishes to excuse 
himself for an a«t of apparent defamation to show, afiirmatively,*thafe 
ho comes within the exdbptions in s. 499. A person indicted under 
8. 245 for taking coining tools out of a Mint will have to show his 
lawful authority for doing so, though the offence consists in doing it 
‘‘without lawful authority.” (Indian Evidence Act, 1872, s. 105 ; 
R. V, Harvey, L.R. 1, 0.0. 284.) Bub where an act bf culpable 
homicide, committed under grave provocation, is charged as ngiurder, 
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it will be necessary for the prosecution to establish some one of the 
three provisoes which take the case out of Exception 1 of- s. 300. 

2. Joinder of Offences, 

Only one crime should be charged in the same count. Therefore ; 
it would be improper to charge the same defendant with assaulting 
A and stealing from B in the same count. Sometimes, however, one 
act affects different people ; as, for instance, the same writing may 
be defamatory of a dozen different persons and may be charged as 
such. So, different acts may be so united in pojnt of time as to be 
all one transaction ; for instance, an assault upon several persons. 
Or, again, one transaction may in its progress involve /different 
crimes, of which one is merely a step to the other, as, for instance, 
breaking into a house and stealing therein, or beating a man and 
taking away his purse. In all these cases the acts may be charged 
in a single count. (Arch. 55.) 

The ground upon which a joinder of several crimes in one charge 
is forbidden is on account of the inconvenience which it would cause 
to the prisoner in his defence. Therefore, it seems that such a count 
is good after judgment. (Ibid.) 

The practice was different as to charging different offences in 
different counts. The general rule was, that different felonies should 
not be charged in the same indictment on account of the embarrass* 
menu resulting to the prisoner, but different misdemeanours might 
be so charged provided the judgment upon all was the same. (Arch, 
60-63.) The distinction between the two classes of crimes now has 
ceased, and, therefore, the Courts will probably allow the joinder, 
unless in cases where there would be some real disadvantage to the 
prisoner. 

It never was any objection that several charges were united in the 
same indictment where they all arose out of the same transaction, as, 
for instance, where an indictment contained five counts for setting 
fire to five houses belonging to different owners, but they were all in 
a row and consumed by the same fire. (Arch. 61.) ' 

So, also, there is never any objection to charging the same offence 
in different ways, as, for instance, charging the same beating as 
“ voluntarily causing hurt” under s. 321, and ” voluntarily, causing 
grievous hurji^' under s. 322. 

The practice as laid down in the Criminal Procedure Code, Chapter 
XXXIII, and in Act X of 1875, Chapter^ III, (H.C. Grim. Pro.) is 
similar to that just stated. There must ''be a separate charge for 
every distinct offence of which a#iy person is charged, and every 
such charge must be tried separately (s. 452 ; Act X of 1875, s. 17, 
Empress v. Dononjoy, 3 Cal. 540) unless the offences ^re of the same 
kind, in which case the accused may be tri^d at the same time for 
any number of them, not exceeding three, which were committed 
within one year of each other (s. 453; Act X of 1875, s. 18); or unless 
the offences constitute different parts of the same transaotion or 
different aspects of the same transaction, or consist of several acts 
which form, when combined, an offence distinct from that arising 
out of each of the acts taken separately. (3.454; Act X of 1875 



440 


JOINDER OP DEFENDANTS. 


s. 19. See ifc quoted, ante p. 40.) In such a case the charge must 
contain aa many heads as there are offences suggested, but all may 
and ought to be tried at the same time. 

“ If a single act or series of acts is of such a nature that it is 
doubtful which of several offences the facts which can be proved 
will constitute, the accused person may be charged with having 
committed all or any of such offences ; and any number of such 
charges may be tried at once, or he may be charged in the alter- 
native with having committed some one of the said offences. For 
instance ; A is accused of an act which may amount to either theft, 
receiving stolen property, criminal breach of trust, or cheating. He 
may be gharged separately with theft, criminal breach of trust and 
cheating, or he may be charged with having committed either theft, 
or criminal breach of trust, or cheating.’* (Grim. P.0,, s. 455 ; Act 
X of 1875, 8. 20. H.O. Grim. Pro.) 

Joinder of Defendants. 

It is never necessary to join several defendants in the same indict- 
ment, as each is singly answerable for his own crime. There are 
some cases in which a crime cannot possibly be committed by any 
person singly, as, for instance, the offences of joining in an unlawful 
assembly (s. 141), rioting (s. 146), or taking part in an affray (s. 159). 
The indictment must, therefore, show that there were a sufficient 
number concerned in it to make the crime possible, but any one m^y 
be indicted in the absence of others. So, also, the guilt of a receiver 
of stolen property, or of an accessary^to a crime, involves the idea 
of a principal criminal, but such receivers or accessaries may be 
indicted separately from the principal. (Act XVIII of 1862, ss. 21, 
22. Gal. H.C. Grim. Pro.) • 

Where several persons are joined in the same indictment they may 
be indicted in the same count or in separate^counts. They can only 
be joined in the same count when the offence is capable of being 
committed jointly, p-s, for instance, a murder, house-breaking, or 
assault. But this cannot be dong where the offences are in their 
very nature the separate offence of each, as in the case of perjury. 
•Here, the false evidence is complete in itself and cannot be shared 
in by any other person. An indictment charging two persons with 
perjury in the same count would, in the High Court, be bad on 
demurrer, or in arrest of judgment, after conviction. (Arch. 58 ; 
R. V, Phillips, 2 Stra. 921) though the error would now be amended, 
at all events if discovered before verdict. (Act X of 1876, s. 10. 
H.C. Grim. Pro.) 

Where the offence has been committed by several persons jointly, 
who are all in custody, the usual and proper course is to join them 
in the same charge. But it is not^neoessary to do so, and if there is 
^y reason for indicting them separately that course may be adopted. 
For instance; in the case of R. v. Gungadoss and others (Ist Uliad. 
Sess. 1867), where a mufder had been committed by several prisoners 
jointly, one of them was indicted separately, because the principal 
witness against him was the wife of one of the other prisoners, whose 
^idence would have been inadmissible if he had been indicted along 
with her husband. ^ 

Any number of persons may be joined in the same indictment 
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provided they are charged in separate counts with separate offences, 
for each count is considered as a separate indictment* . ’ 

'^Bubit seems that to warrant each a joinder in the same indictment the 
offences must be of the same nature, and such as will admit of the same plea 
and judgment.’’ (Stark. PL 41.) 

Where such is the case, it is obviously more convenient to join all 
the prisoners than to have the same evidence gone over again in each 
case. Where the facts of each case are wholly unconnected with 
each other, the proper course is to apply to the Court to quash the 
indictment. (R. v. Kingston, 8 East,, 46.) In* a case, where two 
prisoners were charged, each in a different count, the first with 
committing perjury, and the second with suborning him to commit 
the same perjury. Sir Adam Bittleston refused to quash the indict* 
ment, or to arrest judgment after conviction. (R. u. Gungammah, 
3rd Madras Sessions, 1860.) See, however, note to Forms of Indict- 
ment No. 17. 

Similarly, under the Cr. P.O., s. 458 and Act X,,,of 1875, 23, 

“ when more persons than one are accused of the same offence, or of 
different offences, committed in the same transaction, or when one 
person is accused of committing any offence, and another of abet- 
ment of or attempt to commit such offence, they may be charged and 
tfied together or separately as the Court thinks proper.” 

^11. Demurrer. 

The word demurrer is derived from the Latin verb demorari, and 
implied that the party demurring would wait for the judgment of 
the Court whether the case made out against him was one which he 
was bound to answer. A demurrer admits the facts alleged in the 
previous pleading, buL alleges that those facts do not constitute a 
case upon which judgment could be given against him. For instance ; 
supposing an indictment for grievous hurt to disclose the fact that 
the injury bad been inflicted by the defendant while resisting an 
attempt to rob him, the defendanS might demur, admitting the facts, 
but alleging that under s. 103 he was justified in the violence he used# 

Demurrers are not very common in criminal law, because where 
they are necessary they are useless, and where they are unnecessary 
they are very dangerous. The ample powers of amendment now 
possessed J)y all Criminal Courts {ante p. 437) would '’make a 
demurrer amount simply to an invitation to the Judge to amend 
the charge. 

On the other hand, a demurrer is a very ‘dangerous mode of taking 
a legal objection, since, if over-ruied, it is often conclusive upon the 
case. Formerly it was supposed that in cases of felony a prisoner 
iftight demur in law, and then try the issue in fact^f his demurrer 
was decided against him. But this doctrive was denied in the case 
of R. V. Faderman, (1 Den. C.C. 565. See R. r. Mulcahy, L.R* 3, 
H.L. 323,) where the Court held that judgment against a prisoner on 
general demurrer must be final, since a general demurrer 
all the material facts of the case, though in the case of a 'special 
demurrer, which is usually called a demurrer in abatement, it rriight 
be otherwise. In a former case R. v, Birmingham Railway, (3 Q,B* 
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223) the Court granted leave to plead after a demurrer. But there 
the indictment was against a corporation, and the demurrer was on 
the special ground that a corporation was not indictable. 

In a case, where the indictment was for obtaining money by false 
pretences, a demurrer, which was styled ‘‘a special demurrer in 
abatement,” Ttas put in, stating various legal objections to the suffi- 
ciency of the statements in the indictment. The demurrer was over- 
ruled, upon which the Crown pressed for judgment. Scotlandt C.J. 
allowed the prisoner to plead over, observing that the case in the 
3 Q B. {ante p. 441) showed that the Court had the power to do so ; that 
both in that case and the present the demurrer was undoubtedly a 
general demurrer, but that considering the arguments advanced it 
could not be considered to be a substantial demurrer, in which all the 
facts of the case were advisedly admitted. The permission to plead 
over was, however, granted with reference to the special circum- 
stances of the case, and was not to be taken as laying down any rule 
applicable generally to misdemeanours. (R. v. Gnauiab Ohetty, 
2ud Madras Sessions, 30bh April, 1862.) 

The Criminal Procedure Code contains no provision for trying a 
question of law apart from the facts, aud only speaks of a claim to be 
tried (ss. 218, 237), which seems to be equivalent to the English plea 
of not guilty, putting all the facts in issue, since it is to be followed 
at once by the production of the evidence for the prosecution. The 
same course is also laid down by Act X of 1875, Chap. IV, (H.C. C?jm, 
Pro.) It will probably be held that demurrers are now abolished. 

Ill, Pleas. 

1. Want of Jurisdiction, 

Pleas to the jurisdiction seldom arise under English law, since 
the same objection may be taken under the general issue, or by 
demurrer, arrest of judgment, or writ of error. (Arch. 111.) But, 
according to Mofussil practice, a party who denies the jurisdiction 
of the Court to try him must allege the reason of bis exemption 
OBpecially, and loses the advantage of it if he submits to take bis trial. 

Judgment against the prisoner on a plea to .the jurisdiction is 
not conclusive, but merely compels him to answer to the charge. 
(Stark. P.L. 292.) 

The High Courts have by their Letters Patent, s. 21, and by virtue 
of the charters previously in force, criminal jurisdiction over all 
crimes committed within their local limits. They bad, till recently, 
exclusive jurisdiction overcall crimes committed by European British 
subjects within their respective Governments, or dependent thereon, 
or within the dominions of allied ‘Native Princes. (See ante p. 3.) 
Offences committed by European British subjects, which would 
otherwise be only punishable by a Magistrate, are made expressly 
punishable by theHighf Courts under Acts XVIII of 1859 (Inter- 
preting Magistrate and Justice of the Peace) and XXII of 1870. 
^ (European British subjects) (4 Mad. H.C. Appx. xxiii.) They l?ave 
also au Admiralty jurisdiction. (See ante pp. 6, 7.) 

The (ji-iminal Procedure Code, Chap. VII, has materially altered 
me privilege formerly posBeased by European British subjects of being 
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only triod by the High Court. It commences by supplying a 
definition of the term “ European British subject/’ which is declared 
to mean, 

** (1) All subjects of Her Majesty born, uaturaliied, or domiciled in tbo 
United Kingdom of Great Britain and Ireland, or in any of the European, 
American, or Australian colonies or possessions of Her Majesty, or in the 
Colony of New Zealand, or in the Colony -of the Cape of Good Hope or 
Natal/' 

“ (2) The children and grand-children of any such person by legitimate 
descent/* (s. 71.) 

• 

Any Magistrate, who is in other respects authoriised to do so, may 
entertain a complaint against a European British subject Mid issue 
process to compel his appearance, but such process can only be made 
returnable before a Magistrate who is himself a European Britisli 
subject, a Magistrate of the first class, and a Justice of the Peace, 
(ss. 72, 73.) Such Magistrate may then, if the offence charged is a 
Magistrate’s case, proceed to try it, and, on conviction, may pass any 
sentence warranted i)y law, not exceeding three months’ imprison- 
ment, or fine up to lls. 1,000, or both. (s. 74.) If he considers that 
this punishment would be inadequate, and if the offence is not 
punishable with death or transportation for life, he shall commit 
the accused to the Court of Session; if punishable with death, or 
tuansportatioii for life, he shall commit to the High Court, (s. 76.) 
The Sessions Judge, if himself a European British subject (s. 72), 
may, on conviction, pass any sentence warranted by law, not exceed- 
ing one year’s imprisonment, or fine, or both. If he considers this 
sentence inadequate, he must transfer the case to the High Court. 
<s. 76.) , 

The privileges of British subjects have lately given rise both to 
decisions and to legislation in consequence of the passing of several 
Acts of* the local Legislatures. Many of these Acts created new 
offences punishable by Magistrates in the Mofpssil or in the Presi- 
dency Towns. The Indian Cour^ils’ Act (24 & 25 Viet. c. €7, s. 42) 
provides that the Governor in Council “ shall not have the power of 
making any Laws or Regulations which shall in any way affect any^ 
• of the provisions o£^ this Act or of any other Act of Parliament in 
force, or hereafter to be in force, in such Presidency.” Further, Act 
24 & 25 Viet. c. 104, which constituted the High Courts, expressly 
provided (s, 9) that they should only be subject to the legislative 
power of the Governor-General of India in Oonncil. Accordingly; 
when a European British subject was convicted under a local Act by 
a Magistrate in the Mofussil, the legality of the conviction, that is 
the competency of the local legislature to* authorize his conviction, 
was questioned. The High Court of Bombay decided that it bad 
exclusive jurisdiction over British born subjects, and, therefore, that 
thedocal Act infringed upon the authority of an Act of Parliament, 
and was pro tanto invalid. (R. v, Reay, 7 Bom, fi.C.C.O, 6.) A 
similar decision was arrived at in Madras, but under different 
circurastances. An Imperial Act XXIV of 1859, s. 48, (Madras 
Police) renders some petty offences punishable by a Magistrate, 
Madras Act T of 1865 (Amending XXIV of 1859) expressly provides 
that a European British subject may be convicted of such ‘offences 
fi by a Magistrate, and lays down the procedure. A oonviotiQn by a 
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Mofussil Magistrate of a British subject was set aside. The Court 
held that under the Imperial Act the Magistrate had no jurisdiction 
to convict, none having been expressly given. By implication, 
though they refrained from saying so, they held that this defect was 
not cured by the Madras Act, which was for that purpose invalid. 
(5 Mad. H.O. Appx. xxv.) Subsequently, the very same man was 
brought before the same Magistrate, charged under the same 
section. This time the Magistrate committed him for trial to the 
High Court. The committal also was quashed. The Court held, 
that as the Act under which he was charged was subsequent to Act 
XVIII of 1859 the* Magistrate had no jurisdiction to commit him. 
(R. V. McMahon, Ruling of Mad. H.C. Crown Side. 8th June, 1870.) 
The result was, that Mr. McMahon and others similarly situated had 
for some time the enviable privilege of being drunk and disorderly 
with perfect impunity. Now, however. Act XXII of 1870 (European 
British subject) has by s. 1 given retrospective validity to all Acts 
of the Local Legislatures which had made European British subjects 
liable to conviction, and by s; 2 it applies to European British sub- 
jects all Imperial Acts which give a summary jurisdiction to the 
Magistracy. This Act which only gives validity to pass legislation 
is supplemented by the Imperial Act 34 & 35 Viet. o. 34. (European 
British Subjects Extension). Section 1 provides that “ no law or 
regulation heretofore made or hereafter to be made by any Governqr 
or Lieut- Governor in Council in India in manner prescribed by the 
Indian Councils* Act shall be invalid only by reason that it confers 
on Magistrates, being Justices of tbe*Peace, the same jurisdiction 
over European British subjects as such Governor, &c., by regulation 
made as aforesaid could have lawfully conferred, or could lawfully 
confer on Magistrates in the exercise of authority over natives in 
the like cases.’* Finally by Act X of 1875, s. 25, (H.O. Grim. Pro.) 
where any Magistrate irregularly commits ^to the High Court a 
person whom he erroneously supposed he was authorized to commit, 
the High Court may either accept the commitment, if the accused 
was not prejudiced thereby, and the jurisdiction of the committing 
ofl&cer was not objected to at the time, or it may quash the commit- 
Vnent and direct a fresh enquiry by a competent Magistrate. 

The High Courts are also, by s. 23 of the Letters Patent, given an 
extraordinary criminal jurisdiction over all offences committed within 
the limits of their appellate jurisdiction, on charges preferred by 
the Advocate-General, or by any Magistrate or other officer, specially 
empowered by the Government in that behalf. 

The jurisdiction of the Mofussil Courts, with the single exception 
of the admiralty jurisdiction which, they have recently acquired (see 
ante p. 9), depends upon the oflfeno© having been committed within 
their local limits. (Criminal Procedure Code, s. 63.) For this pur- 
pose, however, fhe offence is considered as having been committed, 
e^her where the act was done, or where the consequence ensued. 
(Cr. P.O., B, 65; Act XVIII of 1862, s. 31, Crim. Pro.) Therefore; 

a wound was given in one zillah, of which the sufferer died in 
another zillah, the offender might be tried in either. So, a person 
who posts a libel may be tried either in the district in which he 
posted It, (R. V, Burdett, 4 B. & A, 143) or in the district where, in 
consequence of the posting, it was received and read. v. 
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Johnson, 7 East, 65 ; it. v, Kally Doss Mitter, 5 Suth. Or. 44 ; S.C. 
1 Wym. Or. 34.) 

Where the prisoner was charged with having at Calcutta abetted 
the waging of war against the Queen, and was tried and convicted at 
Patna, the conviction was affirmed, and the jurisdiction pf the Patna 
Court upheld on two grounds ; firat, because he was a member of a 
conspiracy, iii pursuance of which certain illegal acts were done in 
Patna by others, and such acts, being in furtherance of the common 
purpose, were his acts ; secondly t because the prisoner had sent 
money by hundis from Calcutta to Patna, and unti} the money reach- 
ed its destination the sending continued on the part of the prisoner, 
and was, therefore, a sending of the money within, the Patna district. 
(R. V, Amir Khan, 9 B.L.R ; S.C. 36; 17 Suth. Cr. 15.) 

“ When an act is an offence by reason of its relation to any other 
act which is also an offence, a charge of the first mentioned offence 
may be enquired into and tried, either in the district in which it 
happened, or in the tiistrict in which the offence with which it was 
so connected happened.” (Cr. P.O., s. 66.) Therefore, abettors 
might be tried either in the district in which they abetted the offence, 
or in that where it was committed. {Ihid, ilhia. (a)) 

Receivers may be tried in any district in which they have had pos- 
session of the property, or in which the theft may be tried. (Cr. P.C., 
s. 66, Ulna, (b); Act X VIII of 1862, s. 32, Crim. Pro.) But this 
sectibn does not give jurisdiction over the subject of a foreign State, 
who i*eceived the property out of British India and who is after- 
wards found in possession of it within British India. (R. v. Bechar, 
4 Bom. H.C.C.C. 38 ; R. v. Pirbaif 10 Bom. H.O. «S66 ; R. v. Lakbya, 
1 Bom. 50.) So where the offence is a continuing one, as for instance 
the theft of property which is carried into several districts successively, 
the offender may be tried in any district in which he continues the 
offence. (Cr. P. C„ s. <^7, illus.f,) But this assumes that there was 
jurisdiction over the offence where it originated, therefore where the 
prisoner stole property in a foreign country, and carried it into India, 
it was held that the Indian Court had no jurisdiction, (R. v. Adivi- 
gadu, 1 Mad. 171.) 

The offence of concealing, or confining, a person who has been kid- 
napped, or abducted, (s. 368) may be tried either in the district where 
the confinement, or concealment, took place, or in that where the kid- 
napping, or abduction, was committed. (Crim. P.O., s. 56, illua. ( c.J ) 

Persons indicted under s. 424 of the Penal Code may be tried by 
the High Court if the property shall have betfn concealed, or removed, 
in any place within the local limits pf such Court, or shall have been 
removed from any place within such local limits. (Act XVIH of 
18lJ2,.s. 33, Crim. Pro.) 

“ When it is uncertain in which of several districts «n offence was committed; 
or where an offence is committed, partly in one district and partly^ in another'^; 
or where the offence is a continuing one, and continues to be committed m more 
districts than one ; or where it consists of several acts done in different districts, 
it may be enquired into and tried in any one of any such districts.” (Or. P.O., 
s. 67 ; Act XVIII of 1862, ss. 29, 31, 34.) 

» Act XYIII of 1862, s. 35, provides that a person, acc^ed of any 
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offence alleged to have been committed on a journey, or on any 
voyage, in British India,” may be tried in the High Court, **ifany 
party of the journey, or voyage, shall have been performed within the 
local limits of the jurisdiction of such Court.” In a case before the 
Madras High Court, two Eailway guards were indicted under 27 of 
the Railway Act XVIII of 1854. It appeared that on a journey up 
to Madras, and some considerable distance from it, they were dis- 
covered to be in a state of intoxication and were both removed from 
the train, another guard being placed in charge. One of the prisoners 
remained that ni^ht at the station where he had been taken out. The 
other prisoner, as the train was moving off, broke away from the 
peon in whose custody he was, jumped into the train, and so was 
taken on to Madras. They were convicted at the Sessions, but on a 
special case reserved by Biitleston^ J., it was held that the Court 
had no jurisdiction to try them. They were East Indians, and s. 35 
did not apply, the journey upon which the offence was committed 
having, in the case of each, terminated beyond the limits of the High 
Court. (R. V. Malony, 1 Mad. H.C. 193.) « 

A similar decision was given in Bengal under s. 67 of the Cr. P.C., 
1872. Under Ulus, (a) it is stated that “an offence committed on a 
journey, or voyage, may be enquired into and tried in any district 
through which the person by whom the offence was committed, or 
the person against whom, or the thing in respect of which the offe^ice 
was committed, passed in the course of that journey or voyage.” 
Two persons were going by rail fi^m Bombay to Calcutta.'" The 
offence was committed by one against the other before reaching 
Allahabad. At that town both stopped, and afterwards each pro- 
ceeded to Calcutta by different grains, the accused after one day’s 
stay, and the prosecutrix after two days. It was held that there was 
no jurisdiction in Calcutta, and that to lying the case within the 
section the journey must be continuous from one terjninus to 
another, regard being had for the purpose of estimating the con- 
tinuity to all the cfrdinary incidents affecting journeys of the parti- 
cular kind which may be under^considerabion. (R. v. Piran, 13 B. 
L.R. Appx. 4, S.C. 21 Suth. Cr. 66.) 

Murder as a thug, dacoity, and dacoity with, murder, may be tried 
where the accused is apprehended, or in any other district where ho 
might be tried. (Or. P.C, 68.) 

See, ’also, as to the powers of Government, and of the High Court 
to direct trials to take place in any particular district, Cr. P.0„ ss. 
63, 64. 


2. Not Guilty, 

The plea of Not Guilty throw’s upon the prosecution the burthen 
of proving everything that is necessary to make out the isrime 
charged. Where a primd facie case has been made out the person 
may either produce eVidence to disprove it, or to justify it. For 
instance ; a man charged with an assault may either show that he 
never committed the offence, or that he used the’ violence irpputed 
to him in the exercise of his duty. Under this plea all objections 
may be taken, which show that the acts proved do not constitute 
the legal definition of a crime; 
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Where a prisoner refuses to plead» a plea of Not Guilty is entered 
for him, and the trial proceeds in all respects as if he had pleaded* 
(Or. P.O., 8. 238 ; Act X of 1875, s. 30, H.O. Grim. Pro.) 

3 & 4. Previous Acquittal or Conviction, 

It is a common maxim that no one should be twice ve*xed for the 
same cause. But this is by no means lit^ally true. Nor would it be 
at all more correct to say that no one ought to be twice tried for the 
same cause. A more cumbrous but more accurate statement of the 
rule would be as follows : — “ Where a person has been put upon his 
trial, under circumstances which would permit of a legal conviction 
for the offence with which he is charged, the sentence, whether of 
acquittal or conviction, is conclusive until it is reversed, and is a bar 
to any further prosecution on the same charge, or upon any other 
charge which would be established by the same evidence as that 
upon which the former prosecution was based.** 

Firstly : no proceedings short of an actual trial can be pleaded in 
bar to a subsequent prosecution. Therefore ; if a Bill is preferred 
to the Grand Jury, who throw it out, this cannot be pleaded after- 
wards as an acquittal. (2 Hale, 246). And so it would be if a case 
were investigated by a Magistrate with a view to a committal and he 
refused to commit (I Suth. Cr. let. 11, Madras Rulings, 1865, onCr. 
P.Cf, s. 36 ; R. V, Gobardhan, 4 B.L.R. A. Or. 1, S.C. 12 Suth. Cr. 65) 
or dispissed the complaint under’s. 269 (now 208) of the Grim. Pro. 
0. for want of prosecution.* Mad. H.CT^Appx. viii.) Nor 
is the pendency of any criminal proceeding, which has not yet 
reached a decision, a bar to any other proceeding for the same 
offence, either in the same Court^r in a different Court. (Bishop 
§ 836.) 

Secondly : the circumstances must be such as would permit of a 
legal conviction. And, therefore, judgment in favor of the prisoner 
upon demurrer is no suflicient acquittal, since 4his assumes that 
upon the indictment no lawful conviction could have followed. In 
such a case liolfe, B. said, 

** The ground of the judgment on tho demurrer being in favor of the prisoner 
was, that tho former indiotment did not charge any felony. The prisoner was 
only discharged of the premises in that indictment specified, and that is no dis- 
charge from this indictment which does charge a felony.*’ (R. v, Richmond, 
1 0. & K. 241.) 

So, where tte indictment is so completely bad in substance that a 
conviction, bad it been obtained, must have been reversed, an acquit- 
tal will be no bar to a fresh|indictment, even though the acquittal was 
upon the merits and not upon the ground of the flaw in the charge. 
(R. V, Vaux, 4 Co. Rep, 45.) Becau^, whatever the tribunal might 
imagine that it was trying, it could try nothing but what was 
charged, and, therefore, the prisoner could be acquitted of nothing 
else. Hence an acquittal of that which was ifo offence could be no 
bar to a trial for that which was an offence. Where, however, the 

E risoner has been found guilty upon a ba^ indictment, if j udgpiant 
as followed, the conviction, till it is reversed, is a bar to a Bub^ 
sequent indictment. But if there has been no judgment, but merely 
a verdict upon which no sentence has followed, this ie no bar. 
{Ibid.) Where the Crown desires to escape from an unsostaiuable 
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conviction, if the trial were held in the High Court the course would 
be for the prosecutor to enter a nolle prosequi before judgment, or 
after sentence he might be allowed to bring error for any defect 
apparent upon the record. (Bishop, § 863.) But since Act X of 
1875, 8. 146, (H.C. Crira. Pro.) it would probably be held that a 
nolle prosequi could not be entered after verdict. 

A fortiori, sl trial before* a tribunal which had no jurisdiction 
over the person, or over the offence, could not be pleaded in bar 
to a subsequent prosecution. (R. v. Muthoorapershad, 2 Suth. 
Gr. 10.) For instance; if a Sessions Judge were to try a British 
subject who had pleaded to the jurisdiction, or if a Magistrate 
were to convict on a charge of rape. The American Courts have 
held that a conviction before a Court that bad no jurisdiction was 
a mere nullity, and need not even be set aside before a subsequent 
prosecution is brought. (Bishop, § 866.) But if the prisoner was 
actually suffering punishment under the erroneous conviction, I 
think it would be necessary to remove it befo?*e further proceedings 
could be had. (See Bishop, § 863.) 

Thirdly : nothing short of a sentence, either of acquittal or con- 
viction, operates as a bar to future proceedings. Therefore ; if after 
the commencement of the trial it is prematurely terminated, as, for 
instance, in consequence of the illness of the Judge or one of».the 
Jury, such a termination cannot be pleaded afterwards as an acquit- 
tal. And it has now been ruled, after some conflicting opinions, 
that the J udge has a right to put a stop to the proceedings where 
he sees that they cannot produce any legitimate result, or that 
justice would be thwarted by thei,Y continuance. In Windsor v. the 
Queen (L.R. 1, Q.B. 289, 390) it was ruled, affirming R, v. Charles- 
worth (31 L.J.M.O. 25; S.O. 1 B. & S. 460), that wher^ a trial was 
proceeding and the Judge discharged the jury from giving any 
verdict, this state of things was not pleadable in bar to a subse- 
quent indictmentt In Windsor's case the jury was discharged 
because they could not agree. * In the case of Charlesworth the 
Judge discharged the jury because the principal witness refused 
to answer. The Court was divided in opinion as to whether the 
Judge acted rightly or wrongly in so doing they were clear that 
the Judge ought to postpone the trial if the failure of evidence was 
the act of the prisoner, or something in which he concurred or co- 
operated. They were equally of opinion that he oug^it not to post- 
pone it, merely to allow the Crown to produce further evidence. In 
this country, however, such a power is expressly given (Grim. Pro. 
O., ss. 208 & 264, and see s. 282, and Act X of 1875, s. 66, H.O. Grim, 
Pro.) though it should be cautiously exercised. They were in doubt 
whether in the particular case He should have postponed. But they 
were unanimous that, whether he had been right or wrong, the Jrial 
so ended by his act was not an acquittal. 

When, during the course of a trial, the Crown for any reason sees 
fit to abandon the prosecution, tfie defendant has a right to insist 
upon an acquittal being entered up. (5 Suth. Or. let. 4 ; S.O. 1 Wym. 
Giro. 19.) It has been ruled in America that “ if this is not done he 
may still claim bis discharge, and he is not to be brought again in 
jeopardy for the same offence.” (Bishopi § 858.) But I do not see 



PEEVIOUS ACQUITTAL OE OONVIOTION. 449 


how snch a proceeding could be pleaded as an acquittal, and unless 
it is an acquittal it cannot be pleaded at all. Under Aot X of 1875, 
B. 146, (H.O. Grim, Pro.) the Advocate-General may, at any stage of 
the proceeding before verdict, enter a nolle prosequi, but a discharge 
under it does not amount to an acquittal. A withdrp.wal however 
from a private prosecution by the injured person under s, 151 of the 
same Act does operate as an acquittal. 

Fourthly : where a final sentence has been passed under circum- 
stances which would have warranted a conviction, it is conclusive 
until reversed. In England there is no process by which a new 
trial can be had in a case of felony (B. v, Bertrand, L.B. 1, P.O. 520; 
R. V. Murphy, 2 Ibid. 35, 535, overruling R. v. Scaife, 17 Q.B., 238 ; 
see, however, the doubt expressed in R. v. Martin, L.R. 1, 0.0. 378), 
nor by which a sentence of acquittal can be reversed, though a new 
trial is admissible in certain cases where the offence is only a 
misdemeanour. But under ss. 272-288, 297-299 of the Or. P.O. this 
may be done by tho High Court. In one case (R. v. Gora Chand 
Gope, B.L.L.R., Sup. Vol. 443 ; S.O, 5 Suth. Or. 45 ; S.C. 1 Wym. Cr. 
35.) Sir B. Peacock, O.J. said, 

** If in a case of child murder, the Judge were to say it is not necessary to try 
whether death was done by an act done with the intention of causing death, 
b^ause if it was so caused, the prisoner was not guilty of murder, I find that the 
child was under the age of six months, and, therefore, acquit the prisoner ; in 
such a case there would be no finding on the facts, and the Court, as a Court of 
Re^sion, would merely set asidei the acquittal and order a now trial. Again, 
suppose a Magistrate, in a case triable by him, should convict of an offence, and 
the Session Judge on appeal should, without going into the facts, reverse the 
decision upon a point of law and order the prisoner to be discharged, stating 
that, assuming the facts to be as fouiftl by the Magistrate, the prisoner was not 
guilty of the offence, this Court, if the Judge were wrong in point of law, could, 
as a Court of Revision, reverse his decision and direct him to try the appeal 

upon its merits. (See a case of the sort, 4 R.J. & P. 4170 

• 

If a Judge, on appeal, should uphold the finding of a Magistrate on the 
facts and reverse his decision in point of law, and order the prisoner to be dis- 
charged, then, as the acquittal would bd merely upon a point of law, this Court, 
as a Court of Revision^ might reverse the Judgment of acquittal, and order the^ 
sentence of the Magistrate to stand.” (Acc. 4 Mad. H.C. Appx. Ixx ; 5 Mad. 
H.C. Appx. X 5 S.C. Weir, 217. See also R. v. Hardeo, 1 All. 139.) 

“ The Court may aot as a Court of Revision, after it has acted as a Court of 
Appeal, if it finds it necessary to do so, in order to correct an order in law 
which cannot be set right on appeal.” 

“ For instaitce, if a man should be found guilty of a murder and sentenced to 
seven years’ transportation, if a prisoner should appeal on the facts, the Court 
might uphold the finding of guilty of murder on appeal, and afterwards, as a 
Court of Revision, might set aside the sentence t)f seven years* transportation 
and pass a legal sentence for murder.” j[See too, R. v. Aurokiam, 2 Mad. 38.) 

A sentence of acquittal may also be appealed against to the High 
Court by the Local Government, but by it only, un^er s. 272 (See 
Empress v. Judoonath, 2 Cal. 273; Empresav, Miya]!, 3 Bom. 15fi), 
but the Court will require a very strong case to be made out for 
the exercise of their discretion. (7 Mad. H.C. 339 ; R. v. Bukarau^ 
7N.W.P. 196.) 

As a Court of Revision the Court cannot, reverse, or set aside, the 
finding of a jury, unless it is of opinion that the jury was misdirect- 
ed by the Judge. In that case it may set aside the verdiet axiA direct 
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a new trial if it think fit to do so. (Cr. P.O.. s. 299.) Nor will they 
under s. 297 set aside a finding of fact, where there was evidence to 
be considered and weighed upon which that finding might be sup- 
ported. (K. V. Aurokiam, 2 Mad. 38.) 

But if the Judge disagrees withjthe verdict of the jury, or of the 
majority of the jury, he may submit the case to the High Court 
which shall deal with the case as an appeal, but it may convict the 
accused on the facts, and if it does so, shall pass such sentence as 
might have been parsed by the Sessions Court. (Cr. P.C., s. 263.). 

The powers given by this section of reversing a verdict should 
only be ‘exercised when the Court is of opinion that the verdict is 
clearly and undoubtedly wrong. (R.v. Sham Bagdi, 13 B.L.R. Appx, 
19, S.C. 20 Suth. Cr. 73 ; R. v, Khanderav, 1 Bom. 10.) But where 
the jury acquitted a prisoner on the plea of unsoundness of mind, 
the High Court on a reference under s. 263 convicted the prisoner, 
being of opinion that there was absolutely nothing on the facts from 
which any reasonable person could find in favour of such a defence, 
(R. V. Nobin Chunder, 13 B.L.R. Appx. 20 ; S.O. 20 Suth. Cr. 70) and 
similarly where the jury had acquitted a prisoner who had made a 
full confession of guilt. (R. v* Balvant, 11 Bom. H.C. 137.) 

As to the circumstances under which an appeal to Her Majesty jfi 
Council should be allowed, see R. v, Pestanji, 10 Bom. H.C. 75 ; R. v, 
Burah, 3 App. Ca. 889 ; S.C. 6 I. A. 178 ; S.C. 4 Cal. 172. 

Lastly ; the acquittal must be upon substantially the same charge. 
This is tested by considering whether the evidence necessary to 
prove the second indictment could have procured a legal conviction 
upon the first. (Arch. 120.) Therefore ; an acquittal on an indict- 
ment for murder will bar a subsequent indictment for culpable 
homicide not amounting to murder, since it would have been 
competent to acquit of the grave offence and to convict of the minor. 
(Ihid, 121.) So ; a f)erson acquitted of a burglary, or robbery, cannot 
afterwards be indicted for an atfempt to commit burglary, or an 
c assault with intent to rob. Nor can a person who has been acquitted 
of an assault under s. 352 be tried again for causing hurt. (Kaptan 
V. Smith, 7 B.L.R. Appx. 25 ; S.C. 16 Suth. Cr. 3.) Nor can a person 
acquitted of a breach of trust be tried upon the same fact alleged to 
be a theft or criminal misappropriation, or vice versa. For in all 
these cases if the facts set up in the second indictment bad been 
proved in the first a conviction would have resulted. (Ante p. 437.) 
And similarly, a summary conviction under a statute for injuring a 
person by negligent conduct on a highway was held to be an answer 
to an indictment for the same act treated as an assault. (Wemjss v, 
Hopkins, L.R. 10, Q.B. 378.) 

^ 0 ; where a prisoner was convicted upon one indictment nndhr 
8. 50 of Act XVII of 1854, (Post Oflice: repealed by XIV of 1866) 
for fraudulently secreting a post-letter, and tnen was convicted upon 
a second indictment under the same section for fraudulently making 
away with the same letter, the first conviction was held to be a bar 
to the second indictment. Scotland, C. J. said, 

present case the prisoner might properly have been charged in the 
nrst mstanoe with both the criminal acts of nrandnlently neoreting and making 
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away with the letter ; and although either act is punishable under the seotion 
as an ofEence without any evidence of the other, still, as it appears that both 
acts were connected and formed substantially a part of one and the same oriminal 
transaction, and the evidence with reference to such acts was as necessary and 
material on the first charge as it was on the second, the prisoner must be con- 
sidered to have been tried and in peril in respect of the whole ^transaction as 
one offence on the first charge. The evidence as to his making away with the 
letter was properly a part of the case in support of the first charge, and the 
strongest proof of it. There was, in fact, no part of the evidence upon which 
the second conviction took place which was not properly evidenced on the first 
charge.*’ (R. v. Dalapati, 1 Mad. H.G. 83.) 

But an acquittal on a charge of breaking and entering a house, 
having made preparation for causing hurt to any person, would be 
no bar to an indictment for breaking and entering the same house 
with intent to steal. For the same evidence which would ensure 
conviction on the second indictment must result in an acquittal 
upon the first, as the offences are distinct, (ss. 457, 458. See 2 
Leach, 716.) 

So ; a man who has broken into a house and stolen goods therein, if 
he be indicted for the thelt and acquitted, may afterwards be indicted 
for the house-breaking and convicted, or vice versa. (2 Hale, P.C. 
245.) And a conviction for an assault is no bar to an indictment for 
manslaughter, if death subsequently follows from the effects of the 
assault. (R. v. Morris, L.ll. 1, C.O. 90.) In this case the evidence 
adduced as proof of the assault is only part of the evidence necessary 
to convict of the culpable homicide. And where a man had forged 
two puttahs for different pieces of land and was indicted for the 
forgery of one puttah and acquitted, it was held that he might after- 
words be indicted for the forgery*of the second puttah ; although the 
second puttah had been put in evidence on the former trial, and 
evidence had been given indiscriminately as to both documente. 
(R. V. Pwarkanatb, 7 Suth. Or. 15; S.C. 3 Wym. Cr. 11.) It is 
evident in the last case that all evidence given as to the second puttah 
was irrelevant upon the former trial, except so far as it went to show 
that the first puttah was a forgery. 

In a case in the N.W. Provinces the following facts appeared. 
Five prisoners were tried by a Deputy Magistrate for grievous hurtj 
three were acquitted and two were convicted. These appealed, and 
the result was that the High Court quashed the conviction, and 
ordered a ncjw trial. Nothing was said as to the three who had not 
appealed. Upon the new proceedings all five were committed to the 
Session Court on a charge of attempt to murder, and convicted. On 
appeal, it was held that the three could not plead the former acquittal, 
as they were convicted on a charge over which the Deputy Magistrate 
had no jurisdiction. (R. v. Panna,7 N.W.P. 371.) 

^Similar provisions are contained in the Cr. P.C., ,s. 460, and in 
Act X of 1875, s. 117. (H.O. Crim. Pro.) 

** A person who has once been tried for an offence, and convioted 
or acquitted of such offence, shall, while such conviction or acquittal 
remains in force, not be liable to be tried again on the same facts for 
the same offence, nor for any other offence for which a different 
charge from the one made against him might have been made tU^er 
8. 455^ or for yrhich he might have been convicted 4 
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“A person, convicted or acquitted of any offence, may be after- 
wards tried for any offence for which a separate charge might have 
been made against him on the former trial under s. 454, para. 1. 
(See it, ante p. 40.) 

“ A person acquitted, or convicted, of any offence in respect of any 
act causing consequences which, together with such act, constituted 
a different offence from that for which such person was acquitted or 
convicted, may be afterwards tried for such last-mentioned offence 
if the consequences had not happened, or were not known to the 
Court to have happened, at the time when he was acquitted or con- 
victed. * 

“ A person acquitted or convicted of any offence in respect of any 
facts may, notwithstanding such acquittal or conviction, be subse- 
quently charged with and tried for any other offence which he may 
have committed in respect of the same facts, if the Court by which 
he was first tried was not competent to try the .offence with which he 
is subsequently charged.** 

Illustrations. 

“ (a) A is tried upon a charge of theft as a servant and acquitted. 
He cannot afterwards be charged upon the same facts either wif.h 
theft as a servant, with theft simply, or with criminal breach of trust- 

**(b) A is tried upon a charge of murder and acquitted. Thel*e is 
no charge of robbery, but it appears from the facts that A committed 
robbery at the time when the murder was committed ; he may after- 
wards be tried for robbery. « 

**(c) A is tried for an assault and convicted. The person after- 
wards dies. A may be tried again for culpable homicide. 

(e) A is tried before the Court of Sessions and convicted of the 
culpable homicide of B. A may not afterwards be tried for the 
murder of B on the same facts. * 

“(/) A is charged by a Magistrate of the first class with, and 
convicted by him of, voluntarily causing hurt to B. A may not after- 
wards be tried for voluntarily causing grievous hurt to B on the 
same facts, unless the case comes within para. 3. 

'a is tried by a Magistrate of the second claps with, and 
convicted by him of, theft of property from the person of B. A may 
subsequently be charged with and tried for robbery on the same 
facts. « 

** (h) A, B, and G are charge^ by a Magistrate of the first class 
with, and convicted by him of, robbing D. A, B, and C may after- 
wards be charged with and tried for dacoity on the same f^cts.’’ » < 

The last clause of thte above section, and the illustrations (g) and 
(h) which explain it, are no doubt strictly sound in principle, but 
would work considerable injustice unless supplemented by other 
c evident in Ulus, (g) that the theft which is the subject of 
the first conviction, is the very same theft which is the largest 
mp*edient in the crime which is the subject of the second con vicMon. 
Wi m im$, (h) the same robbery which forms the whole of the crime 
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charged in the first trial, is the principal part of the crime charged 
in the second trial. Suppose, then, that in each pair of cases the 
presiding officer inflicted the maximum punishment, it is plain that 
a single act of theft or robbery would have received its full penalty 
twice over. Such injustice would be prevented by prpviding that 
where the same set of facts constituted different crimes which fell 
under different jurisdictions, the offender should only be tried by 
the Court which could take cognizance of the graver offence ; or that 
in such cases as are described in Ulus, (g) and {h) the punishment 
inflicted by the second Court should always runxsoncurrently with 
that inflicted by the inferior tribunal. 

“ In any plea of autrefois acquit or autrefois convict, it ehall be sufficient for 
the person accused to say that ho has been lawfully acquitted, or convicted (as 
the case may be) of the offence charged in the indictment.” (Act XVIII of 
1862, B. 43. Crim. Pro.) 

The proof of the issue lies upon the defendant. Under the Or. P. 
C.> s. 326, and under Act X of 1875, s. 119 (H.G. Crim. Pro.) an 
extract certifled by the officer having the charge of the Records to 
be a copy of the charge, finding, and sentence, is the mode laid down 
for proving an acquittal, or conviction. Oral evidence is admissible 
to show that the two indictments related to the same charge, as, for 
instance, that the house said to be broken, the property alleged to 
haVe been stolen, &c., were the same in each case. Some evidence 
is a^so necessary to identify the person now under trial with the 
person who was formerly indicted. 

Where the plea is found against the defendant, the rule of English 
law was, that if the charge was orye of treason or felony, he should be 
allowed to plead over ; but if the indictment was for a misdemeanour, 
judgment was passed at once for the Crown. (R, v, Taylor, 3 B. 
& C. 512.) This distinction arose in dajrs when every felony was a 
capital crime, and seems quite absurd m the present age when one 
class of offences is punished as heavily as the other. As the dif* 
ference between felonies and misdemeanours is now abolished, the 
Courts will probably take a common sense view of the matter, and 
allow the defendant to plead to the merits in every case. In the 
Mofussil, this is undoubtedly the course which would be pursued. 


FORMS OP INDICTMENT. 

The following forms are drawn upon the model of those contained 
in the Criminal Procedure Code, and are intended for the use of the 
Mofussil Courts. , 

1 have in many cases made the indictment more specifie in its 
statement of the offence than the corresponding form given in the 
Code. I cannot imagine that the legislatiA'e intended that the 
charge should convey no information whatever to judge, jury, or 
prisoners, as would certainly be the case if it merely stated that on 
a certain day A committed theft. Compare the form in Bched. Ill, 
with Cr. P.C., ss. 440 & 441, Ulus, (a) 

1 have also referred to those enactments which govern ihdiotit^iits 
in the High Court, partly to facilitate reference by Biglt C^un 
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practitioners, and partly as furnishing a guide to practitioners in 
the MofussiJ, in cases not otherwise provided for. 

{No. 1.) Indictment against the abettor of murder, where the 
principal is charged in the same indictment. 

That he the said C D on or about the day of at 
abetted the commission of the said murder by the said A B which 
was committed in consequence of the abetment, and that he has 
thereby committed an offence punishable under ss. 109 & 302 of 
the Indian Penal (Jode, and within the cognizance of the {Style of 
the Oo%rt). 

Upon conviction of an abettor his punishment dep*ends upon the 
penalty attaching to the principal offence charged, and also upon 
whether the offence was or was not committed in consequence of the 
abetment, or a different offence was committed. Therefore ; both 
the principal section must be mentioned, and the particular section 
of Chapter V under which the case falls (ss. l69-ll3, J15-117), with 
the circumstances which bring it under that section. (I Suth. Gr. 
let. 9 ; 2 ibid. 1, 8.) 

In England it has always been held that an indictment for con- 
spiring to commit an offence need not charge that offence with the 
same particularity necessary in an indictment for the offence itself. 
(Lathan v. the Queen, 33 L.J.M.C. 197-*200.) And the same lule 
would, I conceive, apply to charges of abetment. 

{No. 2.) Indictment for abetting as a separate Offence. 

That one 0 D {or certain person unknown) on the day of 

committed theft by dishonestly taking Bs. 50, the 
property of one out of his possession, without his consent, 

and that he the said A B abetted the said C D (or the said 'persons) 
in the commission ef the said theft, which was committed in conse- 
quence of the said abetment, and«that he has thereby committed an 
^ offence punishable under ss. 109 & 379 of the Indian Penal Code, 
and within, &o. 

{JNo. 3.) Indictment for abetting an offence with a different knowledge 
. from that possessed by the persons abetted. 

That he, on or about the day of did instigate and 

abet one A B to assault one C D, he the said (abettor) then and there 
well knowing that the death of G D would be the probable result of 
such assault and intending to procure the death of the said C D by 
means of the assault so abetted, and that the said A B did in conse- 
quence of such abetment assault the said 0 D, who died in conse- 
quence of sucli assault, and that he the said (abettor) has thereby 
committed an offence punishable under ss. 110 & 302 of the Indian 
Penal Code, and within, &o. 

(No. 4.) Indictment for abetting one offence where a different 
offence is committed. 

That he, on or about the day 61 did instigate and 

abet one A B to break by night into tho house of one 0 D| haying 
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made preparations for causing hurt to a person, and that the said A 
B did, in pursuance of such abetment, break into the house of the 
said 0 D and murdered one E F then being in the said house, such 
murder being a probable consequence of the said abetment and being 
committed under the influence of the instigation aforesaid, and that 
he the said {abettor) has thereby committed an offence punishable 
under ss. Ill & 302 of the Indian Penal Code, and within, Ac. 

{No, 5.) Indictment for abetting an offence which is not committed^ 

That he, on or about the day of • did instigate and 

abet one 0 D, then being a Village Moonsiff in to take a 

gratification other than his legal remuneration as a reward fof show- 
ing favor to him the said {abettor) in the exercise of his official func- 
tions, that is to say, in O. S, 1 of 1861 then pending before him the 
said C D, and that he has thereby committed an offence punishable 
under ss. 116 A 161 of the Indian Penal Code, and within, Ac. 

{No, 6.) Indictment against a Public Servant for concealing a design 
to commit an offence which it was his duty to prevent. 

That, on or about the day of A B, and certaiu 

other persons unknown, committed dacoity in the village of 
anS that the said {defendant) being then and there a Police peon and, 
as sych, a public servant, whose duty it was to prevent the side crime, 
being well aware of the design to commit the said offence and in- 
tending to facilitate the commission thereof, did voluntarily conceal 
the same and did illegally omit to inform his superior officer of such 
design, and that he has therebyt*committed an offence punishable 
under ss. 119 A 391 of the Indian Penal Code, and within, Ac. 

Note , — The indictment ought to state such facts as will show not 
only tha*b the defendant was a public servant, but, also, that he was a 
public servant whose duty it was as such, not merely as an ordinary 
citizen, to prevent the offence. • 

{No, 7.) Indictment for Waging War. 

That he, on or about the day of at 

waged war against the Queen, and that he has thereby committed 
an offence punishable under s. 121 of the Indian Penal Code, and 
within, Ac. • 

Note . — It is not necessary to set out the particular acts of the 
defendant. (Arch. 590.) • 

{No. 8.) Indictment for attempting to over^awe a Councillor by 

* • violence. 

That he, on or about the day of at witli 

the intention of inducing the Honorable A B, a Member of the 
Council of the Governor- General of India, to refrain from exercising 
his lawful power as such member, assaulted such member, and that 
he has thereby committed an offence punishable under 8« 124 of the 
Indian Penal Code, and within, Ac. / 
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{No. 9.) Indictment foi' attempting to sed^ee a Soldier from his 
Allegiance. 

That he, on or about the day of attempted to seduce 

from his allegiance to the Queen one then being a private 

soldier in the Kegiment of Her Majesty’s Madras Army, and that 
he has thereby committed an oSence punishable under s. 131 of the 
Indian Penal Code, and within, &o. 

(^ 0 . 10.) Indictment for Joining an unlawful Assembly Armed with 
‘ a Deadly Weapon. 

Thaj; he, on or about the day of at with 

other persons to the number of Eve or more, did unlawfully assemble 
together, he the said being then and there armed with 

a deadly weapon^ that is to say a gun^ and that he has thereby com- 
mitted an oifence punishable under s. 144 of the Indian Penal Code, 
and within, &c. 

Note . — If the circumstance of aggravation does not exist, omit the 
clause in italics, and charge the offence as punishable under s. 143. 
See the remarks upon the indictment for dacoity under s. 391. 

{No. 11.) Indictment for Rioting. 

That he, on or about the day of at with other 

persons to the number of five or more, unlawfully assembled together 
at and there used force in prosecution of the common object 

of such assembly, viz., in resisting the lawful arrest of A B, and 
thereby committed the offence of rioting, and that he has thereby 
committed an offence punishable* under s. 147 of the Indian Penal 
Code, and within, &c. 

The Bengal High Court has laid it down that “ it is quite enough 
to charge the prisoners with the offence of rioting punishable under 
s. 147 of the Indiap Penal Code,” but that where “ the committing 
officer has resolved the crime intobits elementary facts in the charge, 
all that combined to constitute the compound offence should have 
been charged.” (1 Suth. Cr. let. 10 ; 4 R. J. & P. 413.) The tendency 
of the Madras High Court is to resolve such, technical terms into 
their elements, so as to explain to the prisoner what he is charged 
with. (See Note to charge of dacoity.) It is also laid down in 
Bengal: that in indictments under s. 149, the charge should state 
what the common object of the unlawful assembly wis. (1 Wvm. 
Circ. 3, 16.) 

{No. 12.), Indictment for an Affray. 

That on or about the * day of they 

the said A B and C D did commit an c^ray in the public street at 
by fighting therein, and disturbing the public peaqci and 
that they have* thereby committed an offence punishable under s. 160 
of the Indian Penal Code, and within, &c. 

{No, 13.) Indictment against a Public Servant for Accepting a 
Oratification. 

That he being a Public Servant, that is to say, an Inspecting 
Augmeer iu thepDepartment of Poblio Works, scoepted lor nimsslf 
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from pne A B a gratification, other than a legal reranneration, as a 
motive for his the said (defendant'g) procuring a certain contract for 
the said A B, such being an official act, and that he has thereby com- 
mitted an ofPei^e punishable under s. 161 of the Indian Penal Code, 
and within, &c. 

(No. 14.) Indictment for Non-attendance in Obedience to Lawfdl 
Summons. 

That on or about the day of one A B, then being 

Zillah Judge of and being as such Zillah Judge legally 

competent to issue a summons, did by his summons call u,pon the 
said (defendant) to appear and give his evidence at the Court House 
of on and such summons was duly served upon the 

said (defendant) who was legally bound to attend in obedience to the 
same, yet he intentionally omitted to attend at the said Court House, 
and that he has thereby committed an offence punishable under 
e. l74 of the Indian Penal Code, and within, &c. 

(No. 15.) Indictment for Bisohedience to an Order promulgated hy a 
Public Servant. 

That on the day of A B, then being Magistrate 

oif made and promulgated an order directing the Left Hand 

Cas^te to refrain from conducting a procession through the 
street in the Village of • , such being Jg order which he was 

lawfully empowered to promulgate, and the IRid (defendants)^ well 
knowing the said order, disobeyed the directions of the said A B 
and conducted the procession iihrough the said street, whereby a 
riot was caused in the said villages (or) whereby danger to human 
life and safety was caused, and that they have thereby committed 
an offence punishable under s. 188 of the Indian Penal Code, and 
within, &c. ^ 

Note. — The indictment ought "lio show that the public servanii 
was one authorized to promulgate an order, and that the order* 
was ono which he was competent to make. If no riot resulted 
and no danger was * caused by the act of disobedience the clauses 
in italics should be omitted, but some averment must be inserted 
to show that the consequences stated in the previous qlause of 
8. 388 have *resul ted from the disobedience, otherwise no offence at 
all has been shown. 

*(No. 16.) False Evidence. — Indictment for giving False Evidence 
in a Suit before a Bistrict Moonsiff. 

That he, on the 1st day of May, 1861, being summoned as a 
witfebss at the final hearing in O. S. 1 of 1861, being a judicial 
proceeding then pending before the Disti^ict Moonsiff of and 
being bound by solemn affirmation to state the truth, intention- 
ally gave false evidence by knowingly and falsely stating that 
he bad seen one Ramasawmy sign a certain document marked 
A, whereas he had not seen the said Ramasawmy sign the said 
document, and that he has thereby committed an offence punish- 
able under s. 193 of the Indian Penal Code, and within, &c. 

58 ^ 
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2^ote . — The averment that he “ intentionally gave false evidence” is 
a very material point. (2 Suth. Cr. let. 11.) It is not necessary to 
state that the point on which he perjured himself was material to the 
issue of the case, {Ihid.^ and R. v, Aidrus Sahib, I Ma^. H.C. 38; S.C. 
Weir, 38.) The charge ought to state what the judicial proceeding 
was in whicli the false evidence was given and even the particular 
stage of that proceeding. (R. v. Nagardi, 1 B.L.R.A. Or. S.C. 10 
Suth. Or. 3.) But it is not necessary to describe the subject-matter 
ai the proceeding with any minuteness. A statement that the 
offence was committed at the trial of a certain misdemeanour at the 
quarter sessions at Salop was held sufficient in England. (R. v, 
Dunning, L.R, 1, C.C. 290.) But the date at which, and the Court or 
officer before whom, the €alse statement was made should be set out 
according to the facts, so that the prisoner may be able afterwards 
to plead his conviction or acquittal. (R. r. Maharaj Misser, 7 B.L.R. 
Appx. 66, C.C. 16 Suth. Cr. 47.) 

{No, 17.) Indictment for False Statement in an Income Tax Return, 

That he, on the day of being bound by law to make 

a declaration as to the amount of his profits for the year 1860, which 
declaration the Special Commissioner of Income Tax was authorized 
to receive as evidence of the amount of such profits, made a return to 
A.B, then being Special Commissioner of Income Tax for the Town 
of Madras, and in such return knowingly and falsely stated that^his 
profits for the yea||d860 had been only Rupees 1,000, whereas his 
profits for the said had been Rupees* 10,000, the said false state- 
ment being upon a point material to the object for which the said 
declaration was made, and that he i^as thereby committed an offence 
punishable under ss. 199 & 193 of the Indian Penal Code, and 
within, &c. • 

Note , — The practice in the High Court is to set out the substance 
and as nearly as possible the words of the statement upon which 
perjury is assigned. Where the charge did nob distinctly set forth 
the statement which was alleged, but it appeared that the prisoners 
^perfectly understood on their trial what was the alleged false state- 
ment and had not been prejudiced in their defepce by the defective 
form of the charge, the Court refused to interfere. (4 R. J. & P. 
359, and see Cr.P.O., s. 443, ante p. 437.) Bub the High Court of 
Bengal has directed that in all committals for giving false evidence 
under ss. 193 to 195, the particular statements on which perjury is 
assigned should be invariably inserted in the charge. (1 Wym, 
Giro. 15, 16, acc, R. v, Jamurha, 7 N.W.P. 137.) And that pan of- 
the statement which is 'alleged to be false must bo specifically 
pointed out. (K. v, Soonder l^bhooree, 9 Suth. Cr. 25 ; S.C. 5 
Wym. Cr. 33; R. v. Maharaj Misser, 7 B.L.R. Appx. 66; S.C. 16 
Suth. Cr. 47.) .The statement proved must, alfeo, be substaniialiy 
the same as that set out, unless the record is amended to meet the 
Variance. (Arch. 713.) It must also be expressly alleged that the 
statement was known and believed to be false, or that it was not 
believed to be true. (See form in Cr. P.C. Sched. III.) 

* several persons give false evidence, although they give it 

in the same proceeding and jin the very same words, the offence of 
cacn IS a distinct offence and of course they cannot be charged 
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jointly in the same Court. (R. v. Maharaj MisBer« 7 B.L.B. Appx. 66 ; 
S.C. 16 Suth. Cr. 47;) Where the statement of each is part of the same 
transaction, so that each offence will be proved and rebutted by the 
same evidence, it is a common and convenient course to indict all 
the prisoners in the same indictment, charging each, of course^ in 
a separate count. The Madras High Court has lAid it down» 
however, that this course is open to abuse, as it is doubtful whether 
prisoners so tried together will understand that they are entitled to 
call one another as witnesses in their defence. The Judges, therefora^ 
directed that the strictly legal course should, .for the future, be 
followed. Each act of giving false evidence being a separate offence, 
a separate charge must necessarily be framed against each prisoner, 
and, in future, a separate trial must be held of each charge. (3 Mad. 
H.O, Appx. xxxii ; M. w. Bhavani Shankar, 5 Bom. H.C.C.C. 55; R, r. 
Ruttee Ram, 2 N.W.P. 21.) 

(jVb. 18.) Indictment for fabricating False Evidence, and for using 
the same knowingly. 

That he fabricated false evidence by making in an account book a 
false entry, purporting to be an entry of a payment of Rs. 1,000 by 
one A B to one Yeerasawmy, intending that such false entry should 
appear in evidence in a judicial proceeding, and that such false entry, 
set appearing in evidence, should cause any person, who in such pro- 
ceeding might have to form an opinion upon the evidence, to enter- 
tain an erroneous opinion touching the fact of such payment, the 
same being a point material to the result of such proceeding, and 
that he has thereby committed an offence punishable under s. 193 of 
the Indian Penal Code, and withjrt, &c. 

That he, the said A.E. in O.S. 1 of 1861, being a judicial proceed- 
ing before tVie Civil Judge of corruptly used the entry in 

the lastfoount mentioned as genuine evidence, knowing the same to be 
fabricated, and that he has thereby committed ap offence punishable 
under s. 196 & s. 193 of the Indian Penal Code, and within, 

{No, 19.) Indictment for causing Disappearance of Evidence, # 

That he, having .reason to believe that an offence, that is to say 
murder, had been committed, did throw a certain dead body into a 
well, and thereby cause evidence of the commission of that offence 
to disappear^ with the intention of screening the offender from legal 
punishment, and that he has thereby committed an offence punish- 
able under s. 201 of the Indian Penal Code, and within, &c. 

Note , — Where a prisoner is charged under this section, or under 
ss. 202, or 203, it is not necessary (o show that any offence had been 
actually committed, provided he committed the act under the mis- 
taken belief that an offence had been committed. (2 Suth. Cr. let. 1.) 

{No, 20.) Indictment for false Pen^sorlation in a Suit, 

That he, on the day of falsely personated one 

A B in a judicial proceeding before C D, Esq., the Registrar of the 
High Court of Madras, and in such assumed character became Beeu- 
rity for one X, a receiver appointed by the said Court, the same being 
en act done in a civil suit then pending in the said High Courts and 
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that he has thereby committed an offence punishable under s. 205 of 
the Indian Penal Code, and within, &o. 

(No, 21.) Jndiciment for fraudulent Transfer of Property, 

That one A B was a creditor of the said (defendant) and had sued 
him in the Moonsiff ’s Court of in O.S. 1 of 1861, and 

had obtained judgment against him for the sum of Eupees 1,000, 
and the said (defendant) intending to prevent a certain piece of land 
situated in the village of from being taken in execution of the 

said decree, fraudulently transferred the same to one 0 D, and that 
he has thereby committed an offence punishable under s. 206 of the 
Indian teiial Code, and within, &c. 

(^No, 22.) Indictment for a false Claim, 

That he, on or about the day of commenced 

a suit in the District Moonsiff^s Court of against one A B, 

and in the said suit falsely claimed to be the owner of certain jewels 
then in the possession of the said A B, with intent to injure the said 
A B, whereas he well knew that he was not the owner of the jewels 
so claimed, and that he has thereby committed an offence punishable 
under s. 209 of the Indian Penal Code, and within, &c. 

t 

(No, 23.) Indictment for a false Charge of an Offence, 

That he, on or about the «day of with intent 

to cause injury to one A B, appeared before the Magistrate of 
and there falsely charged the said A B with liaviug stolen Rs. 50, he 
the said (defendant) at the time \t«ll knowing that A B had not 
stolen the said money, and that there was no just or lawful ground 
for such charge, and that he has thereby .committed an offence 
punishable under 3 . 211 of the Indian Penal Code, and within^. &c. 

See 2 Suth. Cr. let. 2, where this form is laid down. The nature of 
the false charge should be stateddn the finding and entered iu the 
JJalendar. (E. v. Arjoon, 1 Bom. H.C. 88.) 

(No, 24.) Indictment for Harhouring an Offender, 

That on or about the day of the crime of dacoity 

was committed in the village of and that he the said (defendant) 
harboured one A B, whom he, at the time he harbourecj him, knew 
(or had reason to believe) to bo one of the offenders, with the 
intention of screening him from legal punishment, and that be has 
thereby committed an offisnee punishable under s. 212 of the Indian 
Penal Code, and within, &c. 

(No, 25.) Indictment for omission to apprehend^ or for permitting 
• ^ an Escape, 

That he, being a public servant, that is to say, an Inspector of 
Police (Keeper of the Jail of) and being as such public servaub legally 
bound to apprehend (heep in confinement) one A B who then was 
charged with the offence of robbery, intentionally omitted to appre- 
nend the said A B (suffered the said A B who was then in confinement 
%n the said jail to escape from such confinementjt wad that be has 



FORMS OP INDICTMENT. 461 

thereby committed an offence punishable under s. 221 of the Indian 
Penal Code, and within, &c. 

jVbfa.— The nature of the oflBce held by the prisoner should be 
stated, so that it may appear whether the legal obligation to appre- 
hend, or to keep in confinement, attached to it. (1 Wym. Giro, 19.) 
The nAmes of the persons suffered to escape should be stated (Ibid*); 
but this is not an essential to the charge, but* merely a matter of 
particularity for the information of the accused. The nature of the 
charge against the person who escaped should also be stated in 
charges under this section and under ss. 222 * & 225, since the 
punishment of the public servant depends upon the extent to which 
justice was likely to he defeated by his breach of duty. * 

(N'o. 26.) Indictment for Gounterf citing Coin* 

That he, on or about the day of counterfeited a piece 

of the Queen’s Coin known as a Company’s Rupee, and that he has 
thereby committed ah offence punishable under s. 232 of the Indian 
Penal Code, and within, &o. 

(No* 27.) Indictment for passing ojf and possessing Counterfeit Coin* 

JFlrst; That he, on or about the day of having 

a counterfeit Coin, which was a counterfeit of a piece of the Queen’s 
Com known as a Company’s Rupee, and which, at the time when he 
became possessed of it, he knW to be a counterfeit of the Queen’s 
Coin, fraudulently delivered the same to one A B, and that he has 
thereby committed au offence punishable under s. 240 of the Indian 
Penal Cole, and within, &c. 

[No, 28.) Secondly ,\That he, on or about the day of 
delivered to one A B as genuine a counterfeit Coin, that is to say, a 
counterfeit Rupee, knowing the same to be counterfeit, and that he 
has thereby committed an offence punishable under s. 241 of the 
Indian Penal Code, and within, &(5. 

In charges under s. 241, the name of the person to whom it was» 
delivered should be stated, as required by the model from Sched. Ill, 
Cr. P. C. It is also* essential that the element of fraud should be 
recognized, either by the use of the word “fraudulently” in the 
charge, or of the terms “ as genuine” in the manner indicated in the 
sample form. (1 Wym. Giro. 20.) 

(No. 29.) Thirdly ; That he, on or about the day of was 
fraudulently in possession of counterfeit Coin, that is to say, three 
counterfeit Anna pieces, he, at the time when he became possessed 
thereof, having well known that they were counterfeit, and that he 
hfks thereby committed an offence punishable under s. 242 of the 
Indian Penal Code, and within, &c. 

(No. 30.) Indictment for Murder. 

That he, the said A B, on or about the day of at 
did commit culpable homicide amounting to murder, (1 Suth, Cr* let. 
12) by causing the death of one Z by doing au act with the iut^llt^ 
of causing the death of a human being, 
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(or) by doing an acfe with the intention of cansing such bodily 
injury to the said Z, as he, the said A B, knew to be likely to cause 
the death of the said Z, 

(or) by doing an act with the intention of causing bodily injury to 
some person, and that the bodily injury intended to be. inflicted was 
sufi^cient in the ordinary course of nature to cause death, 

(or) by doing an act, knowing it to be so immediately dangerous 
that it must in all probability cause the death of a human being, or 
such bodilylnjuryas was likely to cause the death of a human being, 
and committing such act without any excuse for incurring the risk 
of causing death or such injury as aforesaid, and that he has thereby 
committed an offence punishable under s. 302 of the Indian Penal 
Code, and within the cognizance of the {Style of the Court) 

Note , — The above form is ^sufficient without setting forth the 
manner in which, or the means by which, the death was caused. (Cr. 
P.O., s. 44-1, Ulus, (e).) Only one of the clauses commencing with (or) 
should be used in the same count, but if there is any doubt as to the 
character of the act, it is well to use different counts, stating the 
nature of the act differently in each. The same commencement and 
conclusion will be required in each count. 

f 

It is not necessary to negative the special exceptions contained in 

8 . 300 . • 

• 

That he (or they) the said A B on or about the day of 

at committed murder by causing the death of (3 D, and 

that he (or they) has (or have) ther6i)y committed an offence punish- 
able under s. 302 of the Indian Penal Code, and within, &c. (1 Wym. 
Circ. 26 ; Government v, Eamasawmy, ih, Cr. 33, and see ante p. 438.) 

(No, 31.)^ Indictment for Culpable Homicide. 

That he, on or about the • day at committed 

^culpable homicide not amounting to murder by causing the death of 
by doing an act with the intention of causing death, 
(or) with the intention of causing such bodily injury as was likely to 
cause death, (or) with the knowledge that he was likely by such acts 
to cause death, and that he has thereby committed an offence punish- 
able undbr s. 304 of the Indian Penal Code, and within, ^o. 

Note . — The indictment should “ state whether the act constituting 
the offence of culpable homicide, not amounting to murder, was 
done with the intention of causing death, or only with the knowledge 
that it was likely to cause death, as distinct penalties are provided 
by law for the same acts as above distinguished.*’ (2 Sutb. Cr. let. 8.) 
The words ** not amounting to murder,” should, also, be uhed. 
(I ihid,t 12.) « 

According to English law and in the High Court under Act X of 
1875, s. 22, and in other Courts under s. 457 of the Cr. P.O., separate 
counts for murder and culpable homicide are unnecessary, as upon 
an indictment for the graver oSence, the jury may convict of the 
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{No. 32.) Indieiment for causing Miscarriage. ' 

That he, on or about the day of voluntarily e,nd 

without the consent of A B, then being a woman with child, caused 
the said A B to miscarry, such miscarriage nob being caused in good 
faith for the purpose of saving the life of the said woman, and that 
be has thereby committed an offence punishable under s. 313 of t^he 
Indian Penal Code, and within, &c. 

(No. 33.) Indictment for causing Grievous Hurt hy dangerous 

TTeapon. 

That he, on or about the day o^ voluntarily caused 

grievous hurt to one A B by means of ah instrument for shooting, 
that is to say a pistol, and that he has thereby committed an offence 
pnnishable under s. 326 of the Indian Penal Code, and within, &o* 

Note . — It is nob necessary to aver that the case did not fall under 
the provisions of s. 334. (Act XVIII of 1862, s. 26 ; Cal. H.C. Crim. 
Pro. ; Cr. P.O., s. 439.") 

(No. 34.) Indictment for causing Grievous Hurt hy Negligence. 

That he, on or about the day of caused grievous hurt 

to one A B by doing an act, that is to say, by driving a carriage so 
rashly (or negligently) as to endanger the personal safety of others, 
and that he has thereby committed an offence punishable under 
8. 3^ of the Indian Penal Code, and within, Ac. 

{No. 35.) Indictment for Wrongful Confinement for the 'purpose of 
Compelling Bestapation of Property. 

That he, on or about the day of wrongfully confined 

one A B, for the purpose of constraining the said A B to cause the 
restoration of certain jewels, before then stolen from him the said 
(defendant), and that he has thereby committed an offence punishable 
under s. 348 of the Indian Penal Cgde, and within, &g. 

Note . — The name of the person wrongfully confined should be 
given. (1 Wym. Circ. 20.) 

(No. ?6.) Indictment for an Assault. 

That be, on or about the day of assaulted one A B, 

the said assault not being committed on. grave and sadden provoca- 
tion given by A B, and that he has thereby committed an offence 
punishable under s. 352 of the Indiaft Penal Code, and within, d;ot 

(No. 37.) Indictment for Kidnapping frov/t Lawful Guardianship. 

That be, on or about the d%y of kidnapped one A B, 

being a female under the age of 16 (or being a person of unsound 
from lawful guardianship by taking her out of 4ihp keeping of 
her father C D without his consent, and th£?t he has thereby com* 
mitted an offence punishable under s. 363 of the Indian Penal Code, 
and within, &c. 

(No. 38.) Indictment for Abduction of a Woman. 

That he, on or about the day of abducted a certaiii 

woman named A B by inducing her by deceitful means to go £rom 
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ber home, knowing it to be likely that she would be seduced to illicit 
intercourse, and that he has thereby committed an offence punishable 
under s. 366 of the Indian Penal Code, and within, &c. 

Note . — The particular portions of the section which fit the parti- 
cular case must be selected in framing the charge. (2 Suth. Cr. let. 7.) 

{No. 39.) Indictment for Eape. 

That he, on or about the day of committed rape upou 
the person of one A B, and that he has thereby committed an offence 
punishable under s. 376 Indian Penal Code, and within, &c. 

{No. 40.) Indictment for Theft hy a Servant. 

That he, on or about the day of being the servant of 

one A B, did commit theft in respect of certain property then in the 
possession of his said master (2 Suth. Or. let. 8), by dishonestly taking 
six spoons out of the possession of the said A B without his consent, 
and that he has thereby committed an offence punishable under 
s. 381 of the Indian Penal Code, and within, &c. 

Where a completed theft is charged the goods ought to be stated. 
Otherwise where only an attempt to steal is alleged. (R. v. Galla- 
gher, 34 L. J.M.C. 24 ; S. C. L. & 0. 489.) 

The definition of theft under the Penal Code does not render it 
necessary to state who was the owne^of the property. Where, how- 
ever, the person in possession from whom they were stolen was the 
owner it is usual to state that they were his property, and this 
allegation will be supported if it appear that he had only some 
special property in them as a bailee, a pawnee, a carrier, agent, or 
the like. Where the person who has such special property has an 
absolute right to detain them from the ultimate owner for a definite 
time, the ownership must be laid in him and not in the ultimate 
owner. Otherwise* it may be laid at pleasure in either. (2 Russell, 
288.) A variance between the statement as to the ownership and 
V the evidence would in general be amended under Act X of 1875, 
fi. 10, (H.C. Grim. Pro.) But such an amendment would be refused 
where it would tend to prejudice the prisonei* in his defence upon 
the merits. Where the accused was charged with receiving goods 
from the prosecutor’s wife, the prosecutor being alleged to be the 
owner, an amendment laying the property jointly in the prosecutor 
and his mother was refused. TJiie prisoner’s counsel stated that he 
had been instructed to^put forward the defence that the prisoner 
had received the property innocently from the wife, and that as she 
could not be convicted of stealing from her husband, he could not be 
convicted of receiving the property as stolen property from her. 
(R. V. Govindas, 6 Bom. H. 0.0.0. 76.) 

If the facts proved ifnder this indictment amount to criminal mis- 
appropriation or breach of trust, there may still be a conviction ; see 
ante p. 437. 

As to cases where the evidence establishes several acts of theft. 
Bee Act X of 1875, s. 18, (H.O. Crim. Pro.) and Cr. P.C., a. 453, 
ante p, 439. 
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(u^o. 41.) Indictment for Theft in a Dwelling Houte* 

That he on or about the day of 

committed theft in a building used by one C D as a human dweliing 
(or for the custody of property) by dishonestly taking one brass vessel* 
the property of the said O B, out of the said buildiiig without hia 
consent, and that he has thereby committed an offence punishable 
under s. 380 of the Indian Penal Code, and within, &o. 

{No, 42.) Indictment for Extortion by putting in fear of Death. 

That he, on or about the day of * did extort a pror 

missory note for Bupees 100 from A B, having, in order to the- 
committing of such extortion, put the said A B in fear of death, and. 
that he has thereby committed an offence punishable under s. 386 of 
the Indian Penal Code, and within, &c. 

(No, 43.) Indictment for Highway Robbery by Night. 

That he, on or ahput the day of on the 

highway leading from A to B, and between sunset and sunrise, 
robbed one C D of a watch and seals, and that he has thereby com- 
mitted an offence punishable under s. 392 of the Indian Penal Code* 
and within, &o. * 

%Note, — The averment that the offence was committed oh the high 
way is material. (1 Sutb. Cr. let. 11.) 

Distinct robberies committed in different houses during the same 
night by the same prisoners should bo set out in separate charges, 
and each should be tried separately. Where all the charges were 
united in the same indictmenti^nd tried simultaneously, the con- 
viction was quashed and a new trial ordered. (R. v, Itwaree, 6 Suth. 
Cr. 83; S.C. 2 Wym. Gr. 67.) 

• (No. 44.) Indictment for Dacoity with Murder. 

That on or about the day of he, with others to 

the number of five or more^ committed robbery, and thereby dacoity, 
at the village of and that in committing such dacoity one of* 

the said persons murdered one A B, and that he the said (defendant) 
has thereby committed an offence punishable under s. 396 of the 
Indian Penal Code, and within, &o. 

Note, — Thp words in italics are said by the Bengal High Court to 
be redundant as being included in the term dacoity. (2 jSuth. Cr. let. 
1.) But the Madras High Court has ruled that they should be 
inserted, as being necessary to inform tha prisoner of the charge 
against him. (Madras Rulings, 1864, on s. 395.) They are not 
contained in the form given in Sched. HI of the Cr. P.O. and see 
Cr. P.C., s. 439, ante p. 436. 

Where the charge is preferred under s. 397, or s. *398, the charge 
must mention s. 395 as well, since the former sections merely impose 
a minimum punishment, while the extent of the penalty is to be 
foundin s. 395. (5 R.J. & P. 137.) 

(.No. 45.) Indictment for Criminal Misappropi'iation. 

That he, on or about the day of disbtmestly 

59 
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misappropriated certain jewels, knowing that such property was in 
the possession of one Ratnasawmy, now deceased, at the time of his 
death, and that the same had not since been in the possession of any 
person legally entitled to such possession, and that he has thereby 
committed an offence punishable under s. 404 of the Indian Penal 
Code, and within, &c. 

— If the offence really committed should amount to a theft, 
the conviction will still be valid. Ante p. 436. 

{No, 46.) Indictment for Criminal Breach of Trust 

That be being the clerk of John Brown, and being in such capacity 
entrusted with a promissory note the property of the said John 
Brown, committed criminal breach of trust by dishonestly convert- 
ing the said note to his own use, and that he has thereby committed 
an offence punishable under s. 408 of the Indian Penal Code, and 
within, &C. 

Where the defendant is a servant of a partifership, or of a Joint 
Stock Company not incorporated, (R. v. Frankland, 32 L.J.M.C. 
69 ; S.C. 1, L. & C. 276,) the correct mode of framing the indictment 
is to state that he is the servant of one of the partners or share- 
holders by name, and of others, not naming them. 

If the alleged breach of trust should turn out to be a theft, tfle 
defendant may still be convicted under this indictment. See mte 
p. 437. 

(No, 47.) Indictment for Receiving Stolen Property, 

That he, on or about the day of dishonestly 

received a gold bracelet, then being stolen property, knowing (or 
having reason to believe) the same to be stolen property, and that he 
has thereby committed an offence punishable under s. 411 of the 
Indian Penal Code, stud within, &o. 

The Bombay High Court have laid it down that a charge under 
^this section should allege that the article found in the prisoner’s 
possession was property stolen from A B (naming him) the owner 
thereof. (R. v, Siddoo, 1 Bom. H.C. 96.) But this specification might 
often be impossible, and I cannot see that it is ever necessary. 

(No, 48.) Indictment for Cheating, 

That he, on or about the day of cheated one 

Veerasawmy, by falsely pretending that a certain ornament was 
made of gold, and thereby deceived the said Veerasawmy, and 
fraudulently induced him to pay t^ie sum of Rupees 100, the property 
of the said Veerasawmy, as the price of the said ornament, whereas 
the said ornament was not of gold, in consequence of which thejsaid 
Veerasawmy suffered damage in his property; and that he has 
thereby committed an offence punishable under s. 420 of the Indian 
Penal Code, and within, &c. 

Under English law an indictment for cheating was bad 
iimess it set out the false pretences, and it was not sufficient merely 
to allege that the money was obtained from the defendant by false 
pretences. (Arch. 401.) Probably in Mofussil practice such parti* 
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cularity would not be held necessary, but it seems to me most advis- 
able that the indictment should be as specific as possible for the 
protection of the prisoners. A mere allegation in the words of the 
Code, that A cheated B would be too vague to give any informdtioii 
of value to the prisoner or the Judge. ^ 

According at the practice of the High Court it is alsonecessai^ to 
negative the pretences by special averment (Arch. 407), but out of % 
those limits such precision would probably not be required. 

The indictment should state whose the propeaty is, so as to nega- 
tive the possibility of its being the property of the prisoner. But 
the omission of such a statement would be immaterial, unless the 
prisoner was in fact misled by it. (Act X of 1875, s. 24, H.O.Crim. Pro.) 
In R. V, Willans the High Court of Madras seemed to lay down, 
though with considerable reluctance, on the authority of English 
cases, that if the property was, in fact, not that of the prosecutor, 
as, for instance, if A by cheating B, induced him to deliver up the 
property of C, the •offence under s. 415 would not be committed. 
Even supposing this view of the law to be correct, I have no doubt 
that any legal possession, which entitled the party cheated to retain 
the article as against the party cheating him, would be held to be 
sufficient proof of property to support an indictment. (See ante 

464.) 

An indictment for cheating the prosecutor of his property is 
prbved by evidence that the«article was, in fact, delivered by the 
prosecutor's wife, upon a permission granted by the prosecutor 
under the influence of the false statement. (R. v, Moseley, 31 
L.J.M.O. 24; S.O. L. & C. 92.) ^ 

(No, 49.) Indictment for Mischief to Cattle, 

That he, on or about the day of committed mischief by 
maiming a horse (or a dog of the value of fifty rupees), the property 
of A B, and that he has thereby committed an* offence punishable 
under s. 429 of the Indian Penal Code, and within, &c. 

Note , — Under this section value may be the essence of the offence,^ 
and would have to be alleged and proved. 

(No, 50.) Indictment for Lurking Rouse-trespass hy Night 

That h^, on or about the day of at • 

committed lurking house-trespass by night in the house of and 
that he has thereby committed an offence punishable under s. 456 o£ 
the Indian Penal Code, and within, &c. 

(No, 51.) Indictment for House-hreaking hy night with intent 
to commit Theft, 

•That he, on or about the day of . broke into the 

house of one A B, after sunset and before sunrise, in order to com- 
init theft, (oriw ordei^ to the committing of an offence punishable with 
imprisonment that ts to say the qffence of adultery f) and that he baa 
thereby committed an offence punishable under a. 457 of the Indian 
Penal Code, and within, 

If theft has been committed, add a count under a. 8^ 
Form 41, p. 465. \ - 
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{No. 52.) Indictment for hreahmg open a closed Receptacle 
entrusted to him. 

That he being entrusted with a closed receptacle, that is to say a 
box containing property, {or which he believed to contain property,) 
did, on or aboiit the ' day of dishonestly 

break open the same, not having authority so to do, and that he has 
thereby committed an offence punishable under s. 462 of the Indian 
Penal Code, and within, &o. 

• 

{No, 53.) Indictment for forging a Bill of Exchange and 
* fraudulently using the same. 

First ; That he, on or about the day of committed 

forgery, by making a certain false Bill of Exchange, purporting to 
be a valuable security, with intent to defraud, and that he has 
thereby committed an offence punishable under s. 467 of the Indian 
Penal Code, and within, &c. « 

Secondly ; That he, on or about the day of fraudulently 
used the said forged Bill of Exchange as genuine knowing it to be 
forged, and that he has thereby committed an offence punishable 
under ss. 471 & 467 of the Indian Penal Code, and within, &o. 

Where the forgery consists in altering a true instrument, tWe 
offence may still be described as a forgery of the whole. (Ante p. 3 J9.) 

It is not necessary to mention the person upon whom the forgery 
has been passed off, or attempted to be ao, (Arch. 466.) 

Where a conviction is sought un^er s. 467 the document must be 
described so as to bring it within the terras of the section, and such 
description is material and must be made out. So, if the prisoner 
is indicted for uttering a forged document, he cannot receive the 
enhanced punishment for uttering a document described in s. 467. 
unless the indictment has so charged his offence. (R. v, Gangaram, 
6 Bom. H.C.C.O. 43.) 

r. 

(No. 54.) Indictment for Bigamy. 

That he, the said John Brown, on the day of had 

a wife living named Sarah Brown, (who had been continualhf absent 
from ike said John Brown for the space of 7 years and had not been 
heard of by him as being alive within that time,) and that he, on the 
said day, married one Elizabeth Smith, the said last named marriage 
being void by reason of jts taking place during the life of the said 
Sarah Brown, (and that he, the said John Btvtm, did not before the 
said last named marriage inform the said Elizabeth Smith of the real 
state of facts connected with his said first marriage, so far as the same 
were within his own knowledge,) and that he has thereby committed 
an offence punishable *^under s. 494 of the Indian Penal Code, and 
within, &c. 

(No. 55.) Indictment for Adultery, 

. That he, on or about day of committed adultery 

by having sexual intercourse with one who then was and 

whom he knew (or had reason to believe) to be thf wife of another 
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man, that is to say of one without the consent or 

connivance of the said {name of hushandt) such sexual intercourse 
not amounting to the offence of rape, and that he has thereby 
committed an offence punishable under s. 497 of the Indian PeniJ 
Code, and within, &o. 

(No. 66.) Indictment for enticing away a Married WomanT 

That he, on or about the day of enticed away from ^ 

her husband (or from one who then had the care of her on behalf of 
her husband) a certain woman named 'who then was and 

whom he the said then knew (or had reason to believe) 

to be the wife of one with intent that she mi|;ht have 

illicit intercourse with him the siad (or with a certain 

other ’perso^i named ) and that he has thereby 

committed an offence punishable under s. 498 of the Indian Penal 
Code, and within, &c. 

Note . — In cases of bigamy the offence is completed at the time of 
the second marriage, and must be tried by the Court within whose 
jurisdiction such second marriage took place. In cases of adultery 
any Court may try the offence, within whose limits any act of crimi- 
nal connection took place. In cases of enticing or taking away a 
iparried woman there is an offence triable in every district into 
which the woman was enticed. But where she is taken out of one 
district and lives with the man in another, if the trial is to be in the 
latter district it would be welfl to add a count under s. 498 for detain- 
ing her in that district. Of course, a man cannot be tried twice in 
the same or in different districts for different acts of the same 
continuous adultery, enticing, or detaining, (See ante p. 406.) 

(No. 57.) Indictment for Defamation. 

Thaf he, on or about the day of defamed A B, by 

writing and publishing concerning him the following words (here 
insert the defamatory matter) and*that he has thereby committed an 
offence punishable under s. 500 of the Indian Penal Code, ami 
within, &c. 

Note . — See as to negativing the exceptions in s. 499, Act XVIII 
of 1862, s. 26, (Cal. H.C. Grim. Pro.) and Cr. P.C., s. 439, ante p. 438. 

(No 58.) Indictment for Criminal Intimidation. 

That he, on or about the day of criminally intimidated 
A D, (by threatening to cause grievous hurt do one B 0. with intent to 
cause the said A Bto do an act which he was not legally hound to do 
that is, to give money to the accused) and that he has thereby coin- 
mitted an offence punishable under s. 506 of the Indian Penal Cod^ 
andwithin, &o. ^ 

Note.— The words in italics are probably not necessary, at least in 
the Mofussil, but if any part of the description of the offence is set' 
out the whole is necessary. 

(No. 59.) Indictment for attempting to commit EomedtreaMng. 
That he, on or about the day of did attei^ to 
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commit house-breaking in the house of one and in such 

attempt did an act towards the commission of the offence, and that 
he has thereby committed an offence punishable under s. 511 and 
6. 443 of the Indian Penal Code, and within, &o. 

No separate count for an attempt is necessary where the 
completed offence is charged. (Act X of 1875, s. 22, H.O. Grim. Pro. ; 
and Cr. P.O., s. 457, ante p. 433.) The indictment must specify not 
only s. 511 but the section of the Code under which the offence, if 
completed, would have been punishable, as a reference to both 
sections is necessary to determine the penalty. (2 Suth. Gr. let. 2.) 

Charges of attempts must, of course, contain a correct legal 
description of the offence attempted, but need not state it in as much 
detail as a charge of actually committing the offence. For instance, 
a count for an attempted theft need not specify the goods which the 
thief attempted to steal, since that cannot always be known. (R. v, 
Johnson, 34 L.J.M.C. 24 ; S.O. L. & 0. 489.) But an indictment for an 
attempt to cheat was held insufiBicient which simply^statod tbat^he 
prisoner “ did unlawfully attempt and endeavour fraudulently, 
falsely and unlawfully to obtain from the A. Insurance Co. £22 10s., 
with intent thereby then and there to cheat and defraud the said 
Company.” (R. v, March, 1 Den. 0.0. 605.) Here, not only the 
indictment gave the prisoner no information as to the nature of thfi 
offence which was charged against him, but it stated nothing which, 
if admitted, amounted to an offence. , « 

(No, 60.) Indictment for Theft after a •previous conviction. 

That he, on or about the duy of committed theft by 

dishonestly taking one gold bangle then in the possession of one 
A B, out of his possession without hia consent, and that he has 
thereby committed an offence punishable under s. 379 of the , Indian 
Penal Code, and within, <&c. And the said (defendant) stands further 
charged that he, before the committing of the said offence, that is to 
say, on the day of had been convicted in Calendar No. 

\)n the file of of an offence punishable under Chapter XVII 

of the Penal Code with imprisonment for a term of three years, that 
is to say, the offence of house-breaking by night, (describe^ the offence 
in the words used in the section under which the penalty is imposed) 
which oduviction is still in full force and effect, and that he is there* 
by liable to enhanced punishment under s. 75 of the Indian Penal 
Code, and within, Ac. 

jjloie , — The date of the previous conviction ought to be mentioned 
in the charge, since, in order to render s. 75 of the Penal Code appli- 
cable, it is necessary that the pi^evious offence should have been 
committed sinoe the Ist of January, 1862, when that Code became 
law. (1 B.J. & F. 562, and see ante p. 47.) But to carry out ^thb 
above principle strictly, it would be rather necessary to state the 
time at which the offence was committed, than the date of the con- 
viction. 

** If the accused person has been previously convicted of any offence, 
and if it is intended to prove such previous conviction for the purpose 
of affecting the punishment which is to be awarded^ the fact of the 
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previous conviction must be stated in the charge. If it is omitt^ it 
may be added at any time before sentence is passed, but not after* 
wards.” (Cr. P. 0., s. 439.) The English practice is the same, but to 
avoid undue prejudice to the prisoner, he is first tried on the Bub« 
stantive charge then under enquiry, and, if convicted, he is then 
charged with and tried on the fact of the previous convicj^ion. 
(Rulings of Madras High Court of 1865 on s. 75 ; 24 & 25 Yict. o. 9fi, 
8. 116.) 

If the prisoner admits the fact of the previouy conviction further 
trial is of course unnecessary. If he pleads not guilty to it also, then 
the previous conviction must be proved in the manner pointed out 
ante p. 453, and evidence must be given to identify the prisoner with 
the person named in the previous conviction. This is generally done 
by some one who was present at the first trial, or who has had the 
prisoner under his charge upon the former sentence. The finding 
that he was previously convicted must then be entered on the record, 
and the aggravated^sentence can be passed. 
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ACT No. XVII OF 1862. 


PASSEi^rBT THE LEGISLATIVE COUNCIL OP InDIA. 

% 

(Received the assent of the Governor-General on the 
1st May, 1862. Repealed by Act X of 1872.^ 

! 

t 

An Act to repeal certain Regulations and Acts 
relating to Criminal Law and Procedure. 

Whereas by Act XLV of 1860 a Penal Code has 
Preambio prescribed for British India, and 

the said Code came into operation on 
the 1st day of January, 18)|2 ; and whereas by Act 
XXV of 1861, a Code of l^cedure is provided for 
the Courts of Criminal Judi&turo not established 
by Royal Charter, and the saio^ode likewise came 
into operation bn the first day m January, 1862, in 
Jbhe Presidencies of Bengal, Ma^as, and Bombay, 
and was at the same time, or hli^ since been or 
hereafter may be extended to other 'parts of British 
India ; and whereas it is expedient t\repeal, in the 
manner hereinafter provided, certaiir^egulations 
and Acts relating to Criminal Law anq^rocedure, 
it is enacted as follows : — 

1 . The several Begulations and Acts ^ forth 
in tlie Schedule hereunto ann^d, so 
far* as they provide for the putaish- 
ment of offences, shall be hel\to 
offences. havo been and are hereby repes 

Exception. from the 1st day of January, 1862, il 
the Presidencies o^ Bengal, Madras, 


























Judicial DepartiPdnt. 

JUDIOI^. 

No. '5414 J.D. 

— — o— - 

Darj9'=«llnr» th'^ October^ /07 

P’ om P.O, Btient^olld ’"aq,, I.G.F!., 

Mk 

0-f’<"^r '''0cy . lo the ^ovt. of* 

i^enpal . 

To he jT^nl '3si oner of the 

Division. 

Sli, 

S ‘M* 

x'sessloii of Olrcular No. 
cHtau Che 18tii Auf-uet 18S8, 

9 ■ ■ 

I -.1 dlT ected co coimunlcate, for the 

• 

InfoTitatlon bjad fuidanoe of all jviapls 
trates euoordlnate to yo|a, the follow 
Inp Instructions of the 'Government of 
Jndla re-'ai dlnR the dace and mode t»f 
Jttifllotlon of judicial floRplnrs:* 

(a) all judicial flogplnfira 


Infuture be Inflloted la private 
©It: er At B. jail or In an enolos 
' near the court-house; 

(b) w herever It la possible to i 
so, waglatxates shall secure the 
presence of a medt^l Officer at 
the flop pi nr; 

(c) the p7actlco shall Invariably 
be adopted of s oread Irip a thin ol 

soaltedl In some anti sec tic oVer th 

c 

prisoner *s outtocts our^ng th© 
operation; 

(d) ttie cane employed shalX- never 

♦ 

exceed tlifi legal mini.aUBii half e 
inch in diameter In the case of 
persona over 16 yeax a of Sige (seo*- 
tlon 366 (1) of th© Oode of Orlml- 

• V- 

IP** ;oaa© 



3, I am to add that tha (}oVo^rii|pwtit 
of India furtnar oonsldar 
slrable that In tna oaae ofj Jnyfhd.li 
offenders, the number of.et^lpas 
Inflicted shall not exceed ftl^taeni, 

though the legal maxlmim Is jthirty. 

1 ' 

I ha,ve et« 

I, d. Streatfelld, 

5^eoy to the dovt. of Bengal, 
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ACT No. VI OF 1864. 


Passed by the Goveenob-Gbneeal of India 
IN Council. 


(Received the assent of the Oovemor-GeneTalf 
on the 18th February^ 1864.^ 


Ajj Act to authorise the punishment of Whipping 
'• in certain cases. 

Wheeeas it is expedient that in certain cases 
offenders skould be liable, under the 
proyisions of the Indian Penal Code, 
to the punishment of whipping, 'it is enacted, as 
follows 

• 

1. In addition to the punishments described in 
whipidsg added Section 53 of the Indian Penal Code, 
de^iSTii*^ offenders are also liable to whipping 
bon ts of the Under the provisions of the • said 

PMudCode. 


2. Whoever commits any of the following 
__ . offences may,be punished with whip- 

piug io lieu of any punishment to 

^uch offence be 

Breeeribed by liable under the Indian Penal Godoi 
“Code. that is to say:— 

1. Theft, as defined in Section <378 ' 

Code. 



490 WHIPPING AOT. 

2. Theft in a building, tent, or vessel, as defined 
in Section 380 of the said Code. 

3. Theft by a clerk or servant, as defined 
Section 381 of the said Code. 

4. Theft after preparation for causing death or 
hurt, as defined in Section 382 of the said Code. 

5. * Extortion by threat, as defined in Section 388 
of the said Code. 

6. Putting a person in fear of accusation in 
order to commit extortion, as define^ in Section 389 
of the said Code. 

7. Dishonestly receiving stolen property, as 
defined in Section 411 of the said Code. 

t 

8. Dishonestly receiving property stolen ‘in 
the commission of a Dacoity, as defined in Section 
412 of the said Code. 

9. Lurking house-trespass op house-breaking, 
as defined in Sections 443 and 445 of the said .Code, 
in order to the committing of any offence punishable 
with whipping under this' section. 

10. Lurking house-trespass by night, or house- 
breaking by night, as defined in Sections 444 and 
446 of the said Code, in order to the committing of 
any offence punishable with whipping under this 
section. 

Com^ieiitary. 

The effect af the Whipping Act is to make whipping a punishment 
under the Penal Code. Therefore ; if a prisoner is convicted on the 
same day of two offenfies, for one of which whipping may be inflicted 
either in snbstitution of, or in addition to, other punishment, such 
whipping may be inflicted for such offence, and any other legal 
penalty for the other offende. -^Manirnddin v, Gaur Chandra, 7 B.L.B. 
165, S.0. 15 Suth. Cr. 89, over-ruling the P.B. decision in Nassir v. 
Chunder, 9 Suth. Cr. 41 ; S.O. 5 Wym. Cr. 45 ; 5 Mad. H.C. Appx. 
xviii, S.C. Weir, 417 ; R. v. QehAbia Aku, 5 Bom. B:.O.aC. 83.) 
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3 . Whoevep, having been previously convicted 
of any one of the offences specified in 
“any the Isst preceding section, shall agadu 
offence mentioned jjg convicted of the sanae offence, may 
whipping may be be punished With whipping in lieu *01 
p^Lhment.‘’*'*‘“ Or in addition to any other punish- 
ment to which he may for such offence 
be liable under the Indian Penal Code. 


Commentary. 

Ifc is held both by the Bengal and Bombay High Court that s. 3 of 
tViia Act only applies to the cases of persons who, having undergone 
the punishment for a previous offence, and being undeterred or 
nnreformed by ifc, commit a second offence. (R. v. Udai, 4 B.L.B.A. 
Cr. 5, S.O. 12 Sufch.HUr. 68; R. v. Surya, 3 Bom. H.C.C.C. 38 ; R. v, 
Kusa, 7 ibid, 70.) The Madras High Court take an opposite view, 
and have twice laid it down that the previous conviction required by 
a. 3 of the Whipping Act might be on the same day, and that the 
section did not mean “ previously convicted and punished.” (5 Mad. 
H.C. Appx. xviii, S.C. Weir, 4l7.) I confess that the Ruling of the 
Bebgal and Bombay Courts recommends itself more to my judgment. 
OfV.ourse the same construction would be applicable to the following 
section. 


The previous offence must also be the same offence as that of 
which the prisoner is convicted the second time. Therefore; a 
previous conviction for simple theft does not render whipping per- 
missible on a subsequqpt conviction for theft in a dwelling-house. 
(5 Mad. H.C. Appx. 1 ; R. r. Changia, 7 Bom. H.C.O.C. 68) Mucere 
the special instance. In each case the same offence of theft haa been 
committed, though on the second occasion in a place which rendered 
that offence more highly punishable. 

4 . Whoever, having been previously convicted 
__ . . (rf any one of the following offences, 

able in case of Snail 00 again convicted of the ^ same 

wX whipplnA”tt offence, may be punished with whip- 
additwn to other ping in addition to any other punish- 

ment to which he may be liable under 
the Indian Penal Code, that is to say : — 

1. Giving or fabricating false evidence in such 
manner as to be punishable under Section 193 of 
the Indian Penal Code. 


2. Giving or fabricating false evidence with 
intent to procure conviction of a capital o&iKi$0, as 
defined in Section 194 of the said Code. 
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3. Giving or fabricating false evidence with 
intent to procure conviction of an ofEence punishable 
with transportation or imprisonment, as defined i« 
Section 195 of the said Code. 

*4. Falsely charging any person with having com- 
mitted an unnatural offence, as defined in Sections 
211 and 377 of the said Code. 

5. • Assaulting or using Criminal force to any 
woman with intent to outrage her modesty, as 
defined in Section 354 of the said Code. 

6. Rape, as defined in Section 375 of the said 
Code. 

7. Unnatural offences, as defined in Section 377 
of the said Code. 

8. Robbery or Dacoity, as defined in Sections 
390 and 391 of the said Code. 

9. Attempting to commit robbery, as defined in 
Section 393 of the said CoRe. 

1^. Voluntarily causing hurt in committing rob- 
bery, as defined in Section 394 of the said Code. 

11. Habitually receiving or dealing in stolen 
property, as defined in Section 413 of the said Code. 

12. Forgery, as defined in Section 463 of the 
said Code. 

13. Forgery of a document, as defined in Section 

466 of the said Code. 

• 

14. Forgery of a document, as defined in Section 
•^ 467 of the said Code. 

15. Forge^ for the purpose of cheating, as de- 
fining in Section 468 of the said Code. 

16. Forgery for the purpose of harming the re- 
putation of any person, as defined in Section 469 of 
the said Code. 
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17. Lurking house-trespass or house-breaking, 
as defined in Sections 443 and 445 of the said Code, 
in order to the committing of any offence punishable 
with whipping under this section. 

18. Lurking house-trespass by night or house- 
breaking by night, as defined in Sections 444 and 446 
of the said Code, in order to the committing of any 
offence punishable with whipping under this sec- 
tion. 


5. Any juvenile offender who commits any 
Jnveniie offender ^©nce which is not by the Indian 

punishable with Penal Code punishable with death, 
fenJsefnStpmiriil may, whether -for a first or any other 
able with death. offence, be punished with whipping 

iiL,lifiu of any other punishment to which he may for 
t^ch offence be liable under the said Code. 

' Commentary. 

The Bombay High Court considers any person under 16 to be a 
juvenile ofEender. (B. v. Muhammad Ali, 8 Bom. H.O.C.C. 9.) 

6 . Whenever any focal Government shall by 

Notification in the official Gazette 


have declared the provisions of this 
tion 4 may be section to , be in forc6 in any frontier 
wUppingl^fron^ District or any wild tract of country 
^d teS?** within the jurisdiction of such local 
Government, any person who shall in 
such district or tract of country after such Notifi- 
cation as aforesaid commit any of the offences spe- 
cified in Section 4 of this Act, may be punished 
with whipping in lieu of any other punishment to 
which he may be liable under the Indian Penal Cod% 


. 7 . No female shall be punished with whipping, 
nor shall any person who may be 
*** sentenced to death, or to transport 
ation, or to penal servitude, or to im- 
prisonment for more than five years, be punished 
with whipping. 
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Commentary. 

This section applies even though tbe sentence of transportation, 
&o., has been passed in a different case, provided it has been already 
passed before the whipping is awarded. (1 Mad. 56.) 

Officers inferior 8- (This section is repealed by 
the Cr. P.C. of 1812, which provides 

“siXnof o^wC- (®- 20) that whipping may be ingiplgd^ 
ping unless ex- fov Magistrates of the 1st ana 2nd 
STGortmpMr but not of the 3rd class.) 

Commentary. 

The extent of whipping to which a Magistrate may sentence is not 
limited, except bj s. 10 of Act VI of 1864, which limits the amount 
of the punishment generally. It matters not whether whipping is 
imposed as a punishment by a Magistrate or by ft Sessions Judge; 
each of them, if he can pass the sentence at all, can impose it to the 
full extent authorized by the Act. (Per Peacock, C.J.» Nassir v. 
Cbunder, 9 Suth. Ci*. 41 ; S.C. 5 Wym, Cr. 63; 5 Mad. H.O. Appx. 
xviii, S.O. Weir, 417.) 

, 9> (When the punishment of whipping is awarded 

in addition to .imprisonment, by a 

awSeS^’ra addi- whoso Sentence is open to 

tion to imprison- rcvision by a superior Court, the 
Soted!'™ ^ whipping shall not be inflicted until 
fifteen days from the date of such 
sentehce, or if an appeal be made within that time 
until the sentence is coijfirmed by the superior 
Court, but the whipping shall be inflicted im- 
mediately on the expiry of the fifteen days, or in 
case of an appeal immediately on fhe receipt of 
the order of the Court confirming the sentence.) 
(Or. P:C., s. 310.) 

Commentary. 

A eentenoe of flogging cannot be carried out after the ezpiiy of 
the 15 days. (6 Mad. H.C. Appi. mviii.) 

10 . (In the case of a person of or over 16 years 

Mode e« inflict.’ ^ punishment or whipping 

ttg^^the ptmish- Shall be inflicted with such instrument 
in such mode and on such part of 
the person as the local Government shall direct, 
and in the case of a person under 16 years of age 
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it shall be inflicted in the way of school discipline 
with a light rattan. In no case, if the cat-o’-nine- 
tails be the instrument employed, shall the punish- 
ment of whipping exceed 150 lashes, or if the rattan 
be employed shall the punishment exceed 30 stripes. 
The punishment shall be inflicted in the presence of 
a Magistrate, or a Superintendent of a Jail, (Act XI 
of 1874, s. 33, Grim. Pro. Co. Amendment) and, also, 
unless the Court which passed the sentende shall 
otherwise order, in the presence of a Medical Officer.) 
(Cr. P. 0., s. 311.) 


11 . (No sentence of whipping shall be carried 
into execution unless* a Medical Offi- 
to^brSmotod”"* cer, if present, certifies, or, if there 


offender not in fft 
state of health. 

y Nor by instal- 
ihent. 


is not a Medical Officer present, 
unless it appears to the Magistrate 
or SupCTintendent (Act XI of 1874, 
s. 33, 'Crim. Pro. Co. Amendment) 


present, that the ofEender is in a fit state of health 


to undergo the punishnlent ; and if, during the exe- 
cution of a sentence of whipping, a Medical Officer 
certifies, or it appears to the Magistrate or Super-" 
intendent (Act XI of 1874, s. 33) present, that the 
offender is not in a fit state of health to undergo 
the remainder of the punishment, execution shall be 


stayed. No sentence of whipping shall be executed 
by instalments.) (Or. P. 0., s. 312.) 


Commentary. 

Accordingly ; if the prisoner is unable to suffer his whole sentence 
of whipping, he must be discharged as ^to the residue. (3 Wym. 
Girc. 3 ; 5 Mad. H.O. Appx. 1.) 

♦ . • 

• 12 * (Ih any case in which, under Section 312, 

Procedure if Sentence of whipping is wholly or 
punisWent <^- partially prevented from being carried 
under the lost into exocution, the offender shall be 
eeotion. jjj custody till the Court whi(ffi 

passed the sentence can revise it, and the {udd 
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Court may, at its discretion, either order the dis« 
charge of the offender, or sentence him in lieu of 
whipping, or in lieu of so much of the sentence of 
whipping as was not carried out, to imprisonment 
for 'any period which may be in addition to any 
other punishment to which he may have been 
sentenced for the same offence ; provided that the 
whole period of imprisonment shall not exceed 
that to* which the offender is liable by law, or that 
which the said Court is competent to award.) (Cr. 
P.C., s. 313.) 

Commentary. 

Sentences o{ whipping awarded by the High Codrt shall be carried 
cat in the manner provided by the Cr. P.O., ss. 31I.3I3, (Act X 
of 1875, B. 108. H.C. Grim. Pro.) 
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115 

103 

„ 

116 

103 


116 

104 


117 

111 

6 

121 

116 


125 

119 

7 

131 

119 


132 

119—120 


133—134 

120 


135 


M 

138 

210 

12 

236 

271 

16 

305—306 

271 



107 



142 

10 

172 

143 



105 



63 

4 

80 

115 



23 



3 

447 



448 



448 

1 



460 



447 



448 



448 



449 

f 



449 



449 
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ACQUITTAL — continued. 




proof of, lies on defendant . - - 

453 



mode of proving ... - 

347—468 

• 


ACT 




what the word denotes, - - - . 

23 

2 

33 

when it includes illegal omissions, 

23 

if 

32 

offence caused partly by, and partly by omis- 

• 



sion, 

25 

„ 

36 

done by several persons, each is liable for, 



• 

when, 

23,25 


34,35,37,88 

ACTS 




V of 1840 (Judicial Oaths) 

168 



X of 1841 (Ship Register) 5, 23 

15 



XVlIl of 1841 ( Arip Ammunition and Military 




Stores) § 2 

222 



XV of 1848 (Supreme Courts, Officers) 

141 



XIII of 1850 (Breaches of Trust) § 11 

341 



XVIII of 1850 (Protection of Judicial Officers) 

61,63,162 



XIX of 1850 (Binding Apprentices) § 14 

280,295 



V of 1852 (Marriage) - . - 

399 



- XVII of 1854 ( Post OfBce) | 50 

450 



XVIII of 1864 (Railways) § 3 , 

352 



§ 27 

4<I6 



‘ XVIIT of 1855 (Pardons and Reprieves) 

29 



XXIV of 1855 (Penal Servitude) - • - 

29 



XIV of 1856 (Conservancy an<? Local Im- 




provements) - 

223 



XVI of 1866 (Madras Municipal) 

240 



XXV of 1857 (Native Army, Forfeiture for 




Mutiny) . . . 

33 



XXVIII of 1857 (Arms and Ammunition) %7 - 

1 • 222 



XXXVI of 1858 (Lunatic Asylums) * - 

72 



VIII of 1859 (Old Civil Procedure Code) 




§§155,156 

145 



X of 1859 (Bepgal Rent Law) - 

18 



§ 19 - 

63 



§145 - 

180 



XIV of 1859 (Old Limitation Act) - 

368 



XVIII of 1859 (Interpreting Magistrate and 




Justice of the Peace) - 

442,444 



XXIV of 1859 (Madras Police) 

443 



§12. 

35 



§48- - - 

36 



§49- 

160 



§ 64 - 

61 



Xxiv of 1860 (Scotch Church Marriage) 

, 399 



XXXI of 1860 ( Arms and Ammunition) 

159 



XXXII of 1860 (Income Tax) § 33 - 

147 



V of 1861 (General Police) 

15 



§§30,32 - 

160 



§ 43 

61 



VI of 1861 (Postponing Indian Penal Code) 

1 1 
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X^TII of 1861 (Old Civil Procedure Code) 


IS 16,18- 

173 

XXV of 186L(01d Criminul Procedure Code) 


§44- 

36 

1 46 - 

31 

S 47 - 

" 31 

XXV of 1861 (Old Criminal Procedure Code) 


' . S 48 - 

31 

S 40 - 

32 

S 163 - 

148 

§167 - 

135,136 

S168 - 

153 

§172 - 

174; 

§219 - 

146; 

§269 - 

447i 

§282 . 

160! 

§318 • 

368 

§409 - 

15; 

§421 - 

32 

XVII of 1862 (Repealing Act) 

167; 

XVI 11 of 1862 (Criminal Law Amendment) 


§ 4 - 

320 

§ 5- 

320 

§ 14 . 

282. 

§ 17 . 

309 

§ 22 - 

440 

§ 26*- 438, 463,469 


§ 27- 

415 

29 . 

107,445 

§ 31 . 

444:445 

§ 32 . 

445 

§ 33 . 

445 

.§ 34 . 

445 

•§ 36 . 

445 

§ 39 - 

322 

§ 43 - 

453 

5 44 • 

407 

§ 45 • 

408 

III of 1864 (Abkari, Madras Local) 

36 

VI of 1864 (Whipping) 

28 

§ 1 - 

40 

§ 2 - 40, 313, 323, 324, 325, 344, 347, 370 


§ 3 . 313, 323, 324, 325, 344, 347, 370 


§ 4 . 174, 1^5, 189, 296, 308, 310,^31, 370, 381, 433 


•.§ 7 ■ 

331 

^ § 8 - 

40 

XXI of 1864 (Police Magistrates, Calcutta) 


§ 1 * 

228 

V of 1865 (Police, Madras Act) - 

36 

V of 1866 (Marriage) 

399,400 

§ 2 . 

400 

§ 17 - 

400 

§ 19 . 

1 400 

§ 48 . 

400 
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AC^Br— continued. i 

i 

VIIT of 1865'(Rent Recovery, Madras) 153,156 

XI of 1865 (Mofussil Small Cause Court) 

§ 21 .i 169 • 

XIII of 1865 (High Court Criminal Procedure' 

Amendment) - - 13 

XV of 1865 (Parsee Marriage and Divorce) 399 

§ 27 .403 

§ 43 - 403 

XIV of 1866 (Post Office) > - J 450 

XX of 1866 (Old Registration Act) - .j 166 

S 93 -j 355 

XXI of 1866 (Native Converts Marriage Dis-j 
solution) - 399, 401, 403; 

11 of 1867 (High Court, Convicts) - -1 72 . 

IV of 1867 (Defii^ition of “ Offence”) 47,201 

V of 1867 (Extending Penal Code to; 

Straits Settlement) ~ -| 1 

IX of 1867 (Old Municipal Act, Madras)! 

§ 107 -j 240 

XXV of 1867 (Printing Presses and News*j 

papers) | 5 •! 413 

* §7-1 413 

VI of 1868 (Bengal : Police Conservancyi 

and Improvement. ) - -i 63 

III of 1869 (Empowering Revenue Officers^ 

to summon witnesses.)- • - 145 

TV of 1869 (Divorce) - • - -I 403 

V of 1869 (Indian Articles of War) -j 119 

I of 1870 (Quarantine) • - - 224 

VJI of 1870 (Court Fees) - - -I 153 

XXII of 1870 (European British Subject) 442 

§ 2-1 444 

XXVII of 1870 (Penal Code Amendiftent) - 47,9^,201 

§ 1 - 23 

§ 2 - 26 

§ 3 - 29 

§ 4-1 111 

§ 5 -j 116 

§ 6-1 119 

S 7 • 174,176 

4 S - 200, 201, 202 

§9-1 204 

§ 10 a 249 

, § 11 - 272 

§ 12 -I 268 

§ 13 - 116, 118, 249, 268 

§ 14 -.118,272. 

I of 1871 (Cattle Trespass) f 19 - 141 

IV of 18W. (Coroners) - § 6 - 19 

§ 8 - 172 

§ 17 - 146,149 
§ 20 - 151 

V of 1871 (Prisoner’s) - § 80 - 32 


Iy: |INDBX. 
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ACT S — continued. 


Page, 


Oh. 


Section. 


X of 1872 (Criminal Procedure Code) 

§ 180 - 
§ 183 - 
§184 - 
§ 186 - 
§188 . 
^208 - 
§ 210 - 
§218 - 

§ 222 - 220 , 281 , 323 , 344 , 361 , 372 
§ 225 - 
§ 237 • 
§ 238 • 
§ 263 • 
§ 264 . 
§272 . 
§273 - 
§274 - 
§281 . 
§ 282 . 


94 

165 


J 143 

72 

196 

447,1.48 

195,196 

442 


228 

442 

447 
450 

448 

449 


32l 

448 i 


§288 
§ 297 '- 
§ 299 - 
^ 307 - 
§ 308 - 
§ 309 - 
§310 - 
§311 - 
§312 . 
§313 - 
§ 314 - 
§ 316 - 
§ 317 - 
§318 - 
§319 - 
§ 320 - 
§ 322 - 
§ 326 - 
§ 356 - 
§ 364 . 
§ 379 . 
§ 404 . 
§ 405 •. 
§ 411 - 
§ 414 . 
§418 ^ 
§419 . 
§ 420 - 
§ 423 - 
§ 428 - 
§ 429 - 
§ 430 - 
§ 433 - 


449 


449,4501 

39 

34 

36,37 

494 
495,496 

495 

496 
31,40 

131,44202 

31,40 

68 

[ 30 

29 

347,453 
I 150 
122 
148 
205 
437 
145 

I 3221 


72 


\ 
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AC T S — continued . 




X of 1872 (Criminal Procedure Code) 




§ 434 - 

186 



§ 435 - 147, 148, 150, 173 




•§ 436 - 148, 160, 151, 173, 205 




§487 - 

148 



§458 * 

143 



§ 439 ■ 436, 438, 463, 465, 469, 471 




1 441 - 1 




§443 - 

437,458 



§444 - 

487 



§445 - 

309 



§451 - 

437 



§ 452 . 

41.439 



§ 453 - 41, 439, 464 




§454 - 

40,439 



§ 454 I - 

41,452 



§ 464 11 - 

41,42 



§ 454 111 - 

41 



§ 455 ■ 41, 45, 440, 451 




§ 456 - 337, 437, 451 




§ 457 - 268, 309, 433, 437, 462, 470 




§ 458 - 

374,441 



§ 459 . 

874 



§ 460 - 

374,451 



§ 465 - 

118 



§ 466 - 18, 134, 135, 136, 437, 451 




<§467 . 

143,153 



§ 468 . 169, 172, 173, 185, 189 



§ 469 - 377, 383, 885, 386 




§ 470 - 148, 172, 377 




t 472 1 " 773,174,377 
*“§473 - 143,»173, 377 


1 

i 

i 

§ 474 . 

173 


1 

§ 475 - 

173,3771 

i 

j 

§ 476 - 

377 


i 

§ 477 - 

173,377 


( 

§ 478 - 

309,407 

j 


§ 479 - 

408 



§ 480 . 

123,126 



§ 481 - 91, 128, 157 




§ 482 ■ 
§483 - 

123 

) 



, §485 - 
§486 . 

[ 57 



§ 488 . 
§ 489 . 
§490 . 

) 

1 182,298 



§491 . 

160,298 



§ 497 . 
§ 498 . 

1 298 



§499 

132,298 



§600 

298 
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ACTS — continued. 


X of 1872 (Criminal Procedure Code) 

§601 
S 605 -I 
§ 606 
§510 

§ 518 . 159, 160, 171, 223, 246| 
§ 619 
§ 520 . 

§ 521 . 160, 171, 223, 2461 
§ 624 ~ 
§ 530 .! 
§ 534 -| 

III of 1873 (Madras, Civil Courts) 

X of 1873 (Oaths) - 


§ 


Xll of 1873 (Repealing Act) - 
XI of 1874 (Criminal Procedure 


13 - 

14 - 

§ 15 -I 


Amend- 

§ 24 - 
§ 33 
§ 34 -I 
§ 38 - 
§ 43 -I 
Proce 


X of 1875 (High Court Criminal 

dure) - • 

§ 9 

I 10 - 

§ 12 -I 

§ 15 
§ 16 
_ § 17 

§ 18 - 439, 453, 464] 

§ 19 -I 
§ 20 
§ 21 

§ 22 - 268, 433, 437, 462, 470| 
§23-1 
§ 24 
§ 25 - 
§ 30 
§ 66,-1 
§ 105*.| 
§ 107 
§ 108 
§109 - 
§ 110 - 
§111 - 
§ 11 ^ * 
§ll7 
§119 J 
§120 
§123 


PaoI. 


298 

334 

334,425 

3341 

160,171 

171 

145 
I 368 
18 
28 
169 
166 
150,151 
1531 


44 
495 
129,35, 3221 
322| 
07| 


437j 

440,464 

i 

143 
• 439 

40.440 

45.440 
337,437 

441 

437,4671 

444 

447 

448 


496 

40 

40,202 

40 

322 

451 

347,4631 

: ' 72 


Ch. 


Section. 



lx 
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ACTS — continued . 


X of 1875 (High Court Criminal Procedure) 

& 124 - 

I 125 -| 

^ 127 - 
i 129 
§ ISO 
§ ISl 
§ 132 

I 13**^ 

§ 1S4 
S 135 
I 136 - 
140 J 
I 141 J 
4 142 
1 146 
§ 151 . 

V of 1876 (Reformatory Schools) 

i 7 
§ 9- 

X of 1877 (Civil Procedure Code) § 66 

§ 263 - 

§ 643 - 174, 176, 177, 180, 181, 185 

V of 1878 (Madras Municipal) 

§ 226 
, § 233 

IV of 1879 (Railways) i 32 - 

XXI of 1879 (Foreign Jurisdiction and Extra 
diction) - 


LOl, lOil 

3»--l 
226 - [ 
233 -) 


§ 


Page. 


72 


% 

IV of 1880 (Portuguese Treaty) 

ACTION 

* right of, npt suspended till prosecution- 

ACTS OF STATE 

what are - - ~ “ 

Muuicipal tribunals have no jurisdiction over - 
become so by ratification - ^ 

ADMINISTERING 

a drug - - - * - 

what amounts to - 

ADMIRALTY JURISDICTION 

what Courts possess - - - . 

over what cases it extends - - 


118,249 

134j 

I 143 
35 

132,298 

132 

368 

448,4,49 

195,449 


31 

1451 

155 


240,241 

352 

99* 

3 

4,6,12 

I 3 

) 4 

4 

i 

196| 


Ch. 


50 

50 

54 


2831 

283*284 


7-9 

7*9 


Section. 


16 


328 
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Section, 

ADOPT 




Forging authority to - 

382 

18 

467 

ScO’— Forgery, 




ADTJLTEIUTION 


• 


of food or drink intended for sale 

225 

14 

272 

• ovidenoo of guilty knowledge 

225 



selling, &c., food or drink after 

225 


273 

' of drugs 

*226 


274 

sale of adulterated drugs - - 

226 


275 

must be i)a8Hed for unadulterated - 

227 

i 

• 

what amounts to adulteration 

226 



ADULTBllY 

. 



not a justification for killing 

263 



how punished - - . . - 

404 

20 

497 

evidence of sexual intercourse - 

405 



* marriage - - . - 

398 



connivance of hu8l:)and negatives charge of 

405 



whether several indictments maintainable for 




continued course of , _ _ 

406 



prosecution for, only maintainable by husband - 

407 



his power to withdraw charge 

195 



i!iay bo compounded - • - - 

192 



enticing or taking away, &o., a married woman 




with intent, &c. - . - 

407 

20 

49o 

what amounts to enticing or taking away 

407-408 



her consent is immaterial - ^ - 

408 



she must be under husband’s protection 

407-408 



ADVOCATE-QENERAL 




may* sanction certain prosecution 




may prefer charges for offences committed be- 




yond the ordinary jurisdiction of the High 

* 



Court . - . - . 

444 



AFFIRMATION 




Solemn, when included in the word “ oath,” 

27 


51 

AFFRAY 



. 

what constitutes, an . - 

128 

8 

159 

voluntarily provoked, or in resistance to legal 




process - . - - . 

132 



punishment for committing - - • - 

128 


160 

assaulting public officer suppressing nn 

125 


152 

See — Riot, Unlawful Aascmhly. 




AGENT 

• 



of owner or occupier of land, not giving Police 




notice of riot,’&c. - - - - 

126 

8 

154,155 

when liable to fine if 




• riot, &c., is committed- 

127 

)> 

156 

• 

Soe— Breac/i of Trust, Biot. Unlawful Assembly. 
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^NDEX. 


AID 

Page. 

Ch. 

Section. 

definition of the term . . . - 

ALLY OF THE QUEEN 

96 

5 

107 Expl. 2 

waging war against Asiatic - - * - 

116 

6 

125 

comnpitting depredation on - - - 

117 

yf 

126 

receiving property taken from - 

ALTERATION 

117 

J» 

127 

made in a document, w'hen it amounts to f orgery- 
See— Coin. ^ Forgery, 

378 

18 

464 

ALTERNATIVE judgment and punishment 
corpus delicti must be proved 
in case of contradictory statements charged as 
false evidence . - . . 

AMENDMENT 

of Criminal Law, Act XVIII of 1862 - 

powers of, for variance in indictment - 
of charge . . . . - 

AMERICAN 

•when convicted is to be sentenced to penal ser* 

44 

46 

45,167 

484 

437 

437 

3 

' ! 

72 

vitnde instead of transportation . • » • 

ANIMAL 

29 

3 

56 

what the word denotes - ' • 

likely to endanger human life or do grievoiHrs hurt, 

27 

2 

47 

negligence on the part of the possessor of • 
what is negligence - - . - 

killing, maiming, &c.. 

244 

244,245 

14 

289 

any of the value of 10 Rupees or upwards 

361 

17 

428 

elephant, camel, horse, cnule, buffalo, bi^ll, cow, 
or ox -• - - - . ~ 

361 

>y 

429 

any other animal of the value of 50 Rupees 

See — Mischief, 

ANNOYANCE 

361 

yy 

429 

caused by a drunken man 

See — Insult, Intimidation. 

APPEAL 

in case of acquittal only by Government - 

to Her Majesty in Council when allowed 

APPREHENSION 

• 

of offender or person charged with offence, wil- 

428 

1 

449 

450,436 

22 

510 

» 

fully neglecting to aid in, when bound to do so 
every one is bound to aid Magistrate or Police 
officer in effecting . . . . 

%y Police officer without warrai\t - " - 

private persons - - . . . 

157 

157 

91 

92,95 

10 

187 
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APPHEHEN SION — continued. 

Page. 

Oh. 

Section. 

after an escape - - - • - 

95 



degree of violence permissible to effect 

98 

11 

216 

• preventing, by harbouring, &o. - - - 

196 

public officer voluntarily omitting 

199 

>) 

221 

if offender is under sentence of Court - 

200 

It 

222 

resisting, of oneself - . - - 

201 

It 

224 

of another - 

202 

II 

225 

APPRENTICE 

• 



may be chastised by his master - 

280,295 


. 

ARBITRATOR 



• 

when a “ public servant’* 

19 

2 

21 

false evidence before an - 

165 

11 

192 

ARMY 




offences relating to the . - - . 

119,121 

7 

131—140 

ARREST 




what amount of violence justified by resistance to 

94,95 



when a private person is authorized to > 

92 



by Police officer without warrant 

Apprehension. Escape. 

91 



ASSISTANCE 




to public servant, omission to give • ^ - 

157 

10 

187 

ASSAULT • 




security after conviction for - 

132,298 



definition of the word * - 

consent of child to - - - - 

mere words alone do not amount to 

294 

76,2«f 

294 

JS. 

^61 

how punishable, if simple - • - 

*295 


852 

may be compounded • - - . 

192 



on Governor-General, Member of Council, &c. • 

115 

6 

124 

abetting, by soldier or sailor on superior officer- 

119,120 

7 

133,134 

on public officer while suppressing riot, &c. 

125 

8 

152 

on public officer generally 

296 

16 

353 

on a woman with intent, Ac. . . - 

296 


354 

on any person in order to dishonour 

297 

tf 

3^5 

in attempt to steal property he is 
carrying- 

in attempt wrongfully to confine 

297 

II 

356 

a person - - . - 

297 

II 

367 

on provocation - • - 

297j 

O 

858 

See — Private Defence. Punishment. 




ASSEMBLY 




when it is “ unlawful’* - - - - 

when it becomes a waging of war 

joining or continuing in assembly of five or more 

121,128 

128 

8 

141 

persons, Ac., after notice to disperse - 
gee— Pnlaio/ul Assembly. 

126 

7 

161 
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ASSESSOR 

Page. 

Ch, 

Section. 

assisting Court of Justice is a “public servant’ 

’ 11 

? 2 

21 

personation of an 

ASSOCIATION 

whether incorporated or not, is included in the 

201 

i 

> 11 

229 

word “ person” . _ . . 

ATMOSPHERE 

1( 

> ? 

11 

making it injui'ious to health 

ATTEMPT * 

■I 22fi 

i 

1 

1 14 

278 

to wage war against the Queen - 

111 

6 

121 

, ally of the Queen - - - . 

to restrain or overawe Governor-General 

lie 

* »» 

125 

Member of Council, &o. 

115 

6 

124 

to rescue prisoner of State or War 

118 

„ 

130 

to commit murder, (what amounts to an) 

272 

16 

307 

Culpable Homicide 

273 

1) 

308 

Suicide 

to commit an offence not otherwise expressly 

274 


309 

provided for . . - - . 

differs from intention or preparation 
•what acts amount to indictable offence - 
is criminal, though act attempted could, not 
have been performed - 

evidence of criminal intention when necessary - 
prisoner may bo found guilty df, on indictment 
for completed offence - - - • 

to commit an offence punishable with whipping 
is not so punishable - - . - 

’ to under Chap. XII or XVII 

after previous conviction does not subject to 
extra punishment • - - - ' 

See — generally j under the heads of the various offences. 
ATTORf^EY 

privilege of, as to defamation - 
AUTHORITY ^ 

forging for receipt * or transfer of valuable 

428 
42D 

429 

431 

432 

432 

433 

433 

421 

32 

511 

1 

i 

i 

1 

securities, &c., interest, &c., goods, &c. 

BAPTISM 

382 

18 

467. 

forging register of 

See—Eorgfen/. 

BELIEVE 

381 

18 

• 

466 

“ reason to believe,” meaning of the term 
BENAMEE 

21 

2 

26 

transactions, when fraudulent - - . 

beiSepit 

358 



what the word does not mean in certain cases - 

79 

4 

92 Expl. 



INDE}^. 

I 


BIGAMY 

may not be compounded - 
See — Marriage. ^ 

BIRTH 

concealment of, of child - 

forging register of - . . 

See — Miscarriage. 

BREACH OF PEACE 

security after conviction* for 

BREACH OP TRUST, CRIMINAL 
definition of the ofiFonce, - 
married women may commit 
or person jointly interested in fund 
bon& fide claim of title negatives charge- 
evidence of - - - - 

simple, how punishable, - - 

by carrier, clerk, or servant, how punishable 
who is liable as servant - 
liy public servant- 
banker, merchant, or agent ~ 

See — Theft. Trmt, 

BREAKING OPEN . 

a closed receptacle containing property, &c. 
if receptacle was entrusted to offender’s care • 
See — Qriminal Trespass. 

BRIBE 

public servant taking, - , • - 

, person expecting to be a public servant taking - 
no act need be done in consequence of - 
taking for corruptly influencing public servant, 
for personally influencing him, - 
public oflioer abetting the taking of a, • 

obtaining a valuable thing without 
consideration, Ac., 

offer of a bribe, - - . . 

sanction necessary where charge is against 
public officer - - ^ - •- 

Boe—Qratification. PuUic Servant. * 

BRIDQE 

injuring a public, so as to make it impassable 
or less safe, - . - - . 

See — Mischief. 

BRITISH INDIA 

what the words denote, - - - 


Page. Oh. 

Section. . 

- 398,404 20 
187 

494'-496 

• 

i 


•! 277 16 

318 

-I 381 18 

• 

' 1 

466 

1 i 

-j 132,2981 

• * 

! 

'i 337 17 

'■ 338 

>1 338 

341 

341 

405 

-| 339 „ 

406 

- 341,342 „ 
342 

407—408 

343 „ 
343 

1 ■ 1 

i 409 

: 1 

' 3761 „ 1 

461 

'! ” 1 

462 


a,. 

1 • i 1 


1321 9 

161 

133! 


134 

• 

, 136 „ 

162 

•137 „ 

163 

• 136,137 „ 

162,163,164 

138 „ 

1^5 

103 5 

134 

116 

862i 17 

1 

481 

17 2 

U 
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BRITISH SHIP 

Page. 

Ch. 

1 

Section. 

evidence of its being such . 

9 



offences committed on - - - • 

7 



BRITISH SUBJECT 

• 



meaniflg of the term - * * 

11,443 



jurisdiction over - , - 

442 



crimes committed by, out of India 

5 



forbidden to lend money to Native Princes 

141 



contempt of Court committed by - - 

BUFFALO * • 

143,147 

• 


killing, poisoning, maiming, or rendering use* 
. • less - - - 

361 

17 

429 

See — Mischief, 




BUILDING 




negligence in repairing or pulling down - 

243 

14 

288 

BULL 




killing, poisoning, maiming, or rendering use 

361 


429 

less 

17 

Sect — Mischief. 




BUOY 




destroying or removing, Ac. 

363 

» 

433 

. exhibiting a false one, Ac. r, 

See — Mischief. 

232 

14 

281 

BTJEIAIi * 





381 

18 

466 

BURIAL PLACE 


1 


trespassing on, with intent to insult, Ac; 

250 

15 

297 

offering indignity to human corpse, ib. - 

CALENDAR 

British, year’* or ^ month’* is calculated 
according to . - - - - 

260 

11 

297 

27 

2 

49 . 

CALF 




mischief by killing - . _ . 

362 



CAMEL 




killing, poisoning, maiming, or rendering use* 




lees a - - - 

361 

17 

429 

See— ‘Mischie/. 




CAPACITY 




false measure of - . . . . . 

See — Measure, 

220 

.18 

^266-^267 

CAPTAIN 




of iliip moy pnniih ^ leamen - . . 1 

^ — — t 

380-289 





INDEX., 


I>A6E. |OH.j SlCTIOH. 


and attention essential to, good faith** 
CABEIEB 

criminal breach of trust by - - 

CASTRATION 

is grievous hurt - - - 

an offence though consented to • 

CEBTIFIOATE 

of registry evidences a ship’s character - 
issuing or signing a false 
using as true, one which is false in a material 
point 

CHABGES 

which require sanction of Government i9t 
Advocate-General - - 118,134,444 

orofa^Court • 135,143,172,377 

entertained by High Court in its extraordinary 
criminal jurisdiction - - . - 

cheIting 

deOnkion of the offence • . 

pretence may be of a future fact 

made during a contract - - - , - 

wliat representations amount to ♦ - 

need not be in words - - - 

must be the cause of the act deno 

fraudulent 

evidence of former acts of, when admissible - 
simple, punishment for - - - , 

punishment for, if offender knew he* was likely 
to cause loss of one whose interest he was 
bound to protect - - . . 

and thereby inducing delivery of property 
what Courts have jurisdiction over charge of • 

CHEATING BY PERSONATION 

what constitutes the offence of - 
punishment for - - - 


28 2 52 


341 17 407 


278 16 320 
• 80 


176 11 197 
176 „ 198* 


348 17 415 
350 


350 17 417 


356 „ 418 

356 „ 420 

355 


349 „ 416 

366 „ 419 


right of parent to custody of - • • 

under seven years of age cannot commit an 
offence > - - - - - 

nor above 7 and under 12, if not of sufficiently » 
matured understanding 
under 12, cannot ** consent** 
consent of, immaterial in oases of kidnapping - 
under 12, act done for benefit of, with consent 
of guardian when no offence - • 

right of private defenQB against act ol • 


66 4 82 

66 „ 88 

76 „ 90 


76 „ 89 
86 jt 98 


Ixviii TNDEX. . 


CHILD — continued. 

Pagb. 

Ch. 

Section. 

act done before birth of, to prevent its being 

i 



born alive - - - - *• 

276 

16 

3^5 

causing death of, in mother’s womb 

276 


316 

exposing and s.bandoning child under twelve 




ye^^rs 

276 

>» 

817 

concealment of birth of - - - 

277 


318 

parent or teacher may chastise • ” "j 

295 



See — Abduction. Marripge. 




CIVIL WAR 




effect of Upon laws .... 

49 



CLAIM 




making a fraudulent, to property to which one 




is not*entitled - ■ - - - -| 

180 

11 

207 

failse claim in a Court of Justice • •> 

185 


209 

CLRRIC n 1 




who is a - - - - - -j 

324 



possession of, is possession of master - 

21 

2 

27, & Expl. 

theft by, of master’s property - 

323 

17 

381 • 

criminal breach of trust by - 

342 

n 

408 

tJQHABITATION . j 




caused by a man deceitfully making wpman 




believe she is married to him • 

398 

20 

493 

See-^Marriage. 




COIN . . ^ 




what it is _ i . 

206 

12 

280 

Queen’s, what it is 

206 

)) 


- • - • 

206 

» 

Illustr. (a) 

unstamped copper'is not- - , - 

1 206 

ft 

(i) 

medals are not - • • - 

206 

» 

.. («) 

Company’s Rupees are - 

206 

ft 

.. (‘*) . 

counterfeiting . - - - - 

206 

ft 

231, & ExpL 

*■ may be by making a genuine coin 



* 

look like a different coin 

2P6 

ft 

»» 

the Queen’s 

j 208 

ft 

232 

' evidence of - - - 

! 207 



making, ^o., or selling, &c., any instrument for 




counterfeiting . . - . 

208 

ft 

238 

for counterfeiting Queen’s 

208 

ff 

234 

possessing instrument or mf^terial for counter- 




feiting - - - - 

209 

tf 

235 

if coins to be oounterfeitbd are (Queen’s 

209 

it 

it 

evidence of possessten and guilty knowledge - 

209—212 

it 

it 

abetting in India the counterfeiting out of India 




of Queen’s * - • - 

' 21C 

> » 

.236 

importing or exporting counterfeit 

21C 


287 

if of Queen’s 

21( 


838 

delivery to another of counterfeit of which pOB* 




^ session was obtained with the knowled^ oi 

r 



its being counterfeit - • ' 

21( 

) » 

239 

if ol Queen’s - - 

J ^ 21< 


240 



INDEX 


Ixix 


COIN — continued. 

Page. 

Ch. 

Section/ 

delivery to another of counterfeit, not known 




to be counterfeit when it was first possessed 

211 

12 

241 

possessing counterfeit, knowing it to be so when 




first possessed _ . - . 

211 


242 

if of Queen’s - . ~ 

212 


243 

person employed in a Mint, causing coin to be 



. 

a wrong weight . . - . 

213 


244 

composition ... - 

.213 


it 

taking coining instrument away from a Mint - 

213 


245 

diminishing weight of, fraudulently 
if of Queen’s 

213 

>» 

246 

214 


247 

altering composition of - - - - 

213 


246 

if of Queen’s 

214 


247 

altering appearance of - 

214 


248 

if of Queen’s 

214 


249 

delivery to another, of, possessed with know- 




ledge that it is altered 

214 


250 

if Queen’s - - - - 

215 


251 

possession of altered, possessed with knowledge 




of alteration - - - - - 

215 


252 

diminished in weight - - - 

216 



if Queen’s - - . - 

215 


253 

• ilelivery of as genuine, which when first pos- 

216 



seesed was not knpwn to be altered, &o. 

it 

254 

See — Government Stamp. 

COLLECTING ARMS , ‘ 




* to wage war . - - . - 

116 

6 

122 

OOLLEpTOR 




may be a “ Judge” within the meaning of the 



Code 

• 

17—18 

2 

19, Ulus, (o) 

COMMISSIONED OFFICER 




every Naval or Military, in the Queen’s service 




is a ” public servant” - - t 

18 

it 

21 

COMMITTfNG 




for trial 6r to confinement, wilfully contrary 




to law - - - . * - 

199 

11 

220 

COMMUTATION OF SENTENCE 




in case of sentence of death - ; • - 

28 

3 

54 

in case of transportation for life 

29 


55 

COMB ANY 

• 



whether incorporated or not, is included in the 




word “ Person” - - - , 

16 

2 

11 

COMPOUNDING AN OFFENCE 




taking gift for - - * 

190 

11 

213 

making gift to induce one to compound- 

191 

ft 


214 



btx 


'NDBX. 


COMPOUNDING AN OFFENCE— co»«)i«ed. 

Page. 

Ch. 

SECTiON. 

when it may be done - - . - 

assault with intent to commit murder cannot 

192 

11 

214, Except. 

be compounded - _ , - 

192 

it 

Illustr. (a) 

bigamy cannot 

192 

it 

» (c) 

simple assault may be compounded 

192 

it 

.. {b) 

adultery with married woman may be - 
wrongful restraint may, house^trespass may 

192 

a 

.. (<*) 

not ' - < . . 

COMPULSIOIJ 

194,195 



acts done under, when no ofTence 

CONCEALING 

82 

4 

94 AEipls. 

material facts, when it amounts to abetment, > 
* design to commit offence punishable with death 

96 

5 

107 

or transportation for life, if offence committed,- 

107 

>i 

118 

if offence not committed - - - . 

design to commit offence punishable with im- 

107 

it 

>) 

prisonment, if offence committed, 

109 

a 

120 

if offence not committed, - - 

by a public servant, of an offence which it is his 

109 

it 

if 

duty to prevent, . - . . 

108 


*119 

design to wage war against the Queen, ^ 

116 

6 

123 < * 

escaped prisoner of State or War, - • 

^ US 

if 

130 

deserter, - - - ' - ' - 

evidence of commission of offence. 

120 

7 

136,137 

177 

11 

201 

property to avoid seizure, &c., *- 
offender to screen him from punishment,' 
no offence if offender is husband or wife of 

180 

)) 

206 

189 

it 

212 • 

concealer, - - - 

1 190 

it 

„ Except. 


190 

it 

213 

giving gratification for, - - . 

offender who has escaped from custody, or 

191 

it 

214 

‘ 

whose apprehension has been ordered, 
no offence, if offender is husband or wife of 

196 

a 

216 

concealer, - - - - . 

the birth of a child, by disposing of dead body, 

197 

it 

•„ Except. 

&c., - - 

277 

16 

318. 

person who has been abducted or kindnapped, - 

CONFESSION 

303 

>> 

368 

causing huH for purpose of extorting, - 

284 

it 

330 

grievous hurtf - c - 

CONFINEMENT 

285 

ti 

331 

of ffperson who has been kidnapped or abducted,* 
See^Fscape. Wrbngful Coiefinement, 
CONNIVANCE 

what amounts to - 

COlJrQUBST. ♦ 

suspends the law - - - 

303 

405 

. 49 

a 

§ 

CO 


INDEX, 


CONSENT 

when immaterial - • - 76,297,299,408 

what amounts to,- 

caused by animal instinct insufficient - * - 

cannot be given by child under 12 years of age, 
when, 

or a person of unsound mind - 
or intoxicated . . - - 

to suffer harm, - - - - . • 

by guardian to aCt done for benefit of child, &c.,- 
not required, when it cannot be obtained and 
act is beneficial, - 

when it will be presumed 

suffering death by consent, meaning of the term,- 
in case of adultery, amounting to connivance • 

CONSPIRACY 

for the doing of a thing when an abetment, 
to wage war, or to overawe Government, 

CONTEMPT 

sanction of Court required in case of prosecu- 
tion for * - 

miDde for trying British subject for 
of the lawful authority of publ^ sexvants in 
preventing service or affixing of summons, 
&c., 

in absconding to avoid service of sum- 
mons, &c.- - . • - 

none, in avoidance of warrant 
nob-attendance in obedi^Inco to order, - 
proof of personal service necessary 
omitting to produce a document 

case of privileged documents ^ - 
give notice or information to public servant, - 
giving false information to public servant, 
if in order to make him use his power to the 
injury of another, - - - . 

refusing to be sworn, - - . - 

answer question, 
sign a statement, 

« making a false statement on oath, 

resisting the taking of property by lawful 
authority, - - . > - 

obstructing sale of property by lawful authority, - 
illegal purchase, of or bid ior property offered 
for sale by lawful authority of public servant, - 
obstructing public servant in discharge of duty, - 
omitting to assist public servant . - - • 

duty of private, person to assist 
disobeying order duly promulgated 

, the disobedience must produce 
or be likely to produce harm 
in case of nuisances 
threat of injury to public servant 


Sbctioi^I 


78 ,. 
81 

265 16 


143 

143,147 


300 Except. 5 


107,108 & Expl. 
121A. 


143 10 173 



■Ixxii 


INDEX. 


coirrEMPT — continued, ^ 

to restrain a person from apply- 
, ing for protection to a public 

servant - - - 16 

insulting or intbrmpting public servant during 
a jfjdicial proceeding - . - - 2C 

See — Public Servant, 

CONTRACT j 

when a voluntary is binding - .| 3S 

when required to be in writing in order to| 
sustain indictment - - - .| . 3£ 

verbal acceptance of written offer . - 38 

what the writing must contain - _ . 38 

See — Service. 

CONTRADICTORY 

depositions, how punishable - - ~ 45— *16 

CONVENIENCE 

public - - - - . ~ 22 

See — Nuisance. 

"UOJIVERSION 

fraudulent > - . 334, 33§, 337 

See — Breach of Trust. Misappropriation. 

CONVEYANCE 

fraudulent as defeating creditors - . 180, 181 

as preventing distribution of property 
among creditors - - • ' 35' 

convict’^ 

for life, murder by - - - . 26^ 

attempt to murder by - . 272 


403, 404, 405 


268 16 
272 


CONVICTION j 

plea of former 

by Court which had no jurisdiction - -j 

previous, its effect in increasing punishment A 
mode of charging, in indictment -| 

how proved - - - . 

co-operation 

by distinct acts - • . - 

CORONER 

is a public servant . - - . 

language used byj when privileged - , 

disobedience to summons of punishable under 

SI74- .. - . . . 

proceedings before, are judicial proceedings - 

co'rpse 

offering indignity to human corpse 


INDEX. Ixxiii 


f 

CORPUS DELICTI 

Page. 

Ch. 

Section# 

evidence of in case of homicide - - - 

267 



COUNSEL 




privilege of, in case of defamation 

COUNTERFEIT 

421 

. 


^meaning of the word - - . - 

order to constitute a, the imitation need not 

22 

2. 

28 

to be exact - - * 

See — Co^w, Forgery, Qoverr^ient Stamp. 

22—207 


„ Bipl. 

f 

tODET OF JUSTICE 




meaning of the term - - - - 

18 


20 * 

Punchayet may be a - 

18 


„ Illustr. 

what officers of a, are “ public servants’* 

18 


21 

acts done under order* of are not offences 

48 

4 

78 

absconding to avoid summons, &c., to attend a - 

142 

10 

172 

preventing service, &c., of summons, &c., to 




attend a . . . . . 

143 


173 

neglecting to attend when ordered 

144 


174 

not producing documont in a, when ordered 

146 


176 

' iMglect to aid public servant in executing 



process of a - 

157 


187 

interrupting proceedings of - 

204 

11 

228. 

forging a record or proceeding of a • 

381 

18 

466 

See — Contempt. Defamation. • 




COVENANTED SERVANT 




is -a ** public servant” . 

18 

2 

21 

COW 



• 

killing, poisoning, maiming, or rendering useless 
See — Mischief. 

CRIMINAL BREACH OP CONTRACT OP SER- 

.361 

17 

429 

VICE - .. , - 

391 



See — Service, 

i 



CEIMINAL BEIiACH OP TKUST • 

337 


*• 

See — Breach of Trust. Trust. 

CRIMINAL FORCE 




definition of the term - - • . 

292 

16 

350 

threat of, amounts to an assault, when • 

294 

ft 

851 

punishment for using - . . - 

* when used towards public servant, &c. 

295 

tf 

352 

. 296 


363 

when used to a woman with intent, &c. 

296 

>9 

354 

when used to any person with intent 



356 

to dishonor - - - - 

297 

ti 

when used in attempt to steal pro- 




perty carried by the person against 

297 

4 

366 

whom it is used - ■ * ' 

)) 


k 



-- 

CBIMINAL FORCE— coniinuecl. 

Page. . 

Ch. 

Section. 




when used in attempt wrongfully to 

’ 29? 

16 

357 

confine a person - 

using on provocation . - - - 

297 

's 

358 

in taking possession or enforcing a right 

121 

141 

CRIMINAL INTIMIDATION 

424 

22 


See — Intimidniion^ 




CRIMINAL LAW Amondihent Act, XVIII of 1862 • 

481 



CRIMINAL MISAPPROPRIATION 

334—336 

17 

403-404 

CRIMINAL PROCEDURE CODE, see Act X of 1872. 




'CRIMINAL TRESPASS 




definition of the offence - - 

entry made under authority revoked 
* intention to commit an offence necessary 
evidence of - . - 

what amounts to possession 
when bonil fide claim of title, an answer 
does not embrace cases of personal property - 

365 

366 
366 

366 

367 

368 

369 


441 

how punishable ----- 

372 

ff 

447 

house trespass,” — what constitutes, - 

how punishable, if simple, - ^ - 

369 


442 & Expl. 

372 

>) 

448 

if in order to commit an offence 




punishable with death, - 
if iif order to coAumit an offence 

372 

f) 

449 

punishable with transportation 

373 



for life, - - - 

if to commit an offence punish- 

)i 

450 

^ ablp with imprisonment, 

373 

it 

451 

if with preparation for causing 

373 



hurt, 4’^c., or restraint, &c. 

a 

452 

** lurking house-trespass,” what constitutes, 
house-breaking,” what constitutes, 

** lufking house-trespass,” or ” house-breaking,” 

369 

it 

443 

370 

1 

445 & Expl. 

bow punishable^ if simple, 

if in order to commit another offence, 

37,4 

>» 

453 

^ punishable with imprisonment, ,&c., • 

374 

» 

454 

if* with preparation to cause hurt, &c., 

374 


or restraint, &c.. 

71 

455 

if grievous hurt, is caused, &c., while 

375 



committing, - ^ - 

fi 

459 

« lurking house-trespass by night,” what con-' 

370 



stitutes, - - - i . 

ty 

444 

** heuse-breaking by night,” what constitutes, • 
“ lurking house-trespass by night” and “ house- 

372 

yy 

446 

breaking by nigltt,” how punishable, if simple,- 

374 

yy 

456 

if in order to commit an offence pun- 




ishable with imprisonment, - 

876 

yy 

457 

if with preparations to cause hurt or 




t , restraint, Ac., 

875 

yy 

458 

grievous hurt or death caused by one of several 




persons while committing, - 

876 

yy 

m 


?nde:!|. 


CRIMINAL TRESPASS— co7itmwe(2. 

breaking open closed receptacle containing, &c., 
property, - - - . . 

it’ receptacle was entrusted to custody 
of ofender, - - - - 

See — Private Defence. 

CULPABLE HOMICIDE 

what is, - - - . - * - 

when death caused by negligence is, 253,259,269 

• by illegal omission 239,241,254,259 

what is an - - - - 

by voluntary act of deceased 
by result of surgical operation 
killing in doing unlawful act is not neceasarily- 
when it is murder, - . _ . 

• 

■ when not murder- - . . - 

when committed under provocation 

when committed in exceeding the right of 
private defence, - - - - . 

by public servant exceeding his 
• powers but in good faith, 

in sudden fight and^passion 
when person above 18 years of age voluntarily 
suffers death, - - • • . 

when the death caused is that of another tnan 
the person whose death was intended, 
punishment for when it^amounts to murder^ 

and* is committed by a life- 

• convict, - - • 

when it does not amount to murder 

attempt to commit, - • - 

death must have boon possible - 
when hurt is caused to any one - 
time within which death must ensue 
proof of corpus delicti - - . . 

CUMULATIVE PUNISHMENT 
on conviction of different offences 
not whore single offence is made up of different 
pai’ts, ------ 

where offences are parts of some combined 
offence “ - 

limitation of Magistrate’s power of inflicting - 
CUSTCpY 

of property, what is a place for the 
gee — Apprehension. Escape. Harbouring. 

CUTTINU 

* causing hurt by, - 

grievous hurt by, - 


Page. ICh, 


Section, 


• ^8 
268 
272,273 
272 
272 
267 
267 


290 ^ Explns. 


300, & Except. 
Proves. & Expls. 

300, Except. 1, & 
Proves. & Expl, 

I 300, Except. 2, 

800, Except! 3. 
300, Except. 4 Sn 
Expln. 

300, Except. 5. 


303* 

304 

307,308 


282 16 324 


Ixxvi 


:ndex. 


DAOOITY 

what constitutes the offence of, - 
punishment for simple, - - • - 

if ao^mpanied by murder, - 
if grievotts hurt is caused, or if death 
or grievous hurt is attempted to 
be caused, • - - - 

if offender armed with deadly 
weapon, * - - • « 

making preparation for, how punishable 


assembling for purpose of committing - 
«: See~f2otbery. Theft, 

DEAF AND DUMB 

who are destitute of reason 
who have reason, but cannot understand tl 
proceedings against them 
woman, charge of rape upon a - 

DEATH 

■“■"^^^what the word denotes - - . - 

procedure in case of unnatural or sudden 

See — Offence, pfivate Defence. 

DECEASED 

misappropriating moveable property belongix 
to estate of - 
See — Misappropriation, 

decency' ^ • 

public - - 9 - - ^ - 

See — Nuisance. Obscenity. 

DECLAkATION 

before a public servant, when an oath” 
making a false, which is receivable in evidem 
using a Mse, knowing it to be false 

Befi-^FaUe Evidence. 

deoebe 

suffering a decree fpr a sum not due . - 
obtaining a decree for a sum not due • 

DEED 

fraudulent - - , 

signing or becoming party to a, with fall 
statement of consideration - 
• or wii^ false statement as to persoi 

for whose benefit it is to operate, 
SeQ^Fraudulmt Dispositions of Property. 


Page. 

Oh. 

331 

17 

332 


332 

)> 

332 

»> 

333 

It 

333 


333 

II 

333 


333 

II 

71 


71 


• 308 


27 

2 

257 


' 336 

17 

221 

14 

27 

2 

) 176 

11 

176 

>1 

181 

11 

186 

11 

180—366 

> 

11 

17 

368 

1 

11 

868 

II 



INDEX. Ixxvii 

5 


1 

Page. 

Oh. 

Section. 

DEFAMATION 




what constitutes the- offence ... 

409 

21 

499 & Expls. 

of deceased person _ . - . 

409 



of a collection of persons 

410 



in form of alternative or irony - 

412 

• 


what amounts to an imputation 

412 



evidence of malicious intention 

413 



must be a publication - - - . 

413 



what amounts to a publication - 

.413 



nothing amounts to, if true, and if it is for the 




public good that it should be published 

414 


459 Except. 1 

if said, &o., hond^fide of public conduct 




of public servant - . - 

414 

>» 

it ^ , 

proof of good faith 

415 



any person touching a public 



* 

question - . . 

. 415 

>) 

a a *3 

if fe is a true report of proceedings of 




Court of Justice - - . 

416 



preliminary proceedings are such 

417 



if said, &c., bond fide respecting the 




merits of case decided by a Court of 




Justice . - - - 

417 


it it 5 

or regarding tho merits of public 




performance - - 

418 

*9 

1) a 

criticism in the public press 

418 

A 


if it be a censure passed bond fide by 




one having lawful authority 

419 


»» »i 7 

if it be an accusation preferred l^nd 




fide to a duly authorized person 

420 

» 

» »» 8 

• if said by a person in giving directions 




for the management of his concerns, 




or for tho public good 

420 

ff 


privilege of counsel, attorrtey, 




witnesses 

. 421 



if it is a caution bond fidlb given for 




benefit of the person to whom it is 




convoyed, or for tho public good 

422 

» 

» 10 

abuse of privilege is evidence of malice 

423 



punishment for simple - - - - 

424 

» 

500 

* printing or engraving matter known 




to be defamatory - - - 

424 


501 

selling printed or engraved substance 




having defamatory matter 

4^4 

it 

502 

DEFENCE - . - - 

84-95 

4 

96—106 

See — Private Defence, ' • ‘ 

• 



DELIVERY UP . 




0^ criminals, under Act XXI of 1879 • 

3 



under extradition treaties . . 4 

4' 



of property - - - - . 

322 



DEMURRER 




meaning of - - - 

441 



what objections may bo taken by 

441 



effect of - - - ' • - - 

441 





Ixxviii 


INDEX. 


DEPREDATION 

committing, on territories in alliance or at 
peace with the Queen - - - - 

DESERTION 

abettkig, of soldier or sailor 

harbouring deserter - * - 

concealing deserter on board merchant vessel - 

DESTRUCTION 

of docum^t - _ _ - . 

DETENTION 

of property . - . - . 

DEVICE. 

See — Forgery, Mark. 

DISAFFECTION 

exciting, against Government - 

DISAPPEARANCE 

* of evidence, causing - - . . 

* ofEence must be committed by another 

DISFIGURATION** 

permanent, of nook or face, is grievous hurt - 

DISHONESTLY • 

definition of the word - - . - 

in case of theft, robbery, &c. - 31 4,326,330 

DISHONOR* 

assault, or using crimiilal force, with intent to - 
or to outrage modesty of a woman 

DISLOCJLTION 

of bone is grievous hurt - « - • 

See — Hurt. 

DISOBEDIENCE. 

Beei^Puhlic Servant. 


Page. Ch. 


117 6 126—127 


120 7 135 


179 11 204 


116 6 124A 


177 11 201 

178 


278 16 320 


21 2 24 


297 16 ( 355 


14 320 


DISPOSITION OF PROPERTY • - - -j 

See — Fraudulent Dispositions - i • 

DOCUl^ENT 

what the word denotes - . - 

public servant framing* incorrect, punishment 

of i> •> > ~ » . - 

not producing or delivering up, punishment 
• for ■ • ■ - - • 

necessary to show legal obligation to produce - 
case of privReged documents 


-180—184 


22 2 29 Expl. 1 

139 9 167 

146 10 176 

147 
147 



INDEX. 


DOCUMENT— confmwed. * 

state proceedings 

destruction of, to prevent production in Court, 

&c. - • - 

fabricating as false evidence - - - 

issuing or signing a false certificate 
using as true, a certificate false in material 
point - . - - . 

“ false document” what constitutes the making 
of a - 

alteration made in a, when it amounts to 
forgery . . - - - 

” forged document,” what constitutes a • 
sanction of Court necessary in prosecution for 
offences relating to - 

See — Cheating, Forgery. 

DRAINAGE 

obstructing, by mischief 
See — Mischief. 

DRIVING 

lijish Or negligent, showing want of regard for 
human life, &c. - - . . 

when death caused 6y, would bo 
murder ■ - - - 

DRUGS , 

adulteration of - 
stile of adulterated • - 
selling one drug for another, knowingly 
administering unwholesome - - - 

DRUNKENNESS 

when it makes an act of omission no offence 
knowledge or intent of man in state of • 

See — Annoyance. Intoxication. 

DUEL * 

death caused by is no longer murder - 


Page. I Ch. 


Section. 


3G3| 17. 432 


228 14 279 


2^3 16 328 


See— Dea/ and Dumb. 
DWELLING 

wha*t is a human - 
DUTY. 

See — Public Servant. 


- 323—369 


Privation of the hearing of an, is grievous hurt^ 


278 16 320 


INDEX. 


Ixxx 


ELEPHANT 

Page. 

• 

Ch. 

Sectio%. 

killing, poisoning, maiming, or rendering uselosfi 

\ 


• ■ ^ 

an, - - - . - - 

361 

17 

429 

See — Mischief. 




EMASCULATION 




is grievous hurt, - - - - . 

an offence though consented to - 

278 

16 

320 

80 


ENTICING 




minors, - . . - . 

299 


361 

their consent is immaterial . _ - 

299 



married woman, - . - . 

302,407 

20 

498 

' what amounts to enticing • - . 

• 407 



wife need not be residing with liusband- 

408 



ERASURE 




of mark on a Government stamp, showing it to 



263 

have been used before, _ . . 

219 

12 

See — Government Stamp, 




E^APE 




acts done in effecting, when not offences 
public servant allowing, of prisoner of State or 

8 


128—129 

War, - - “ - . * - 

117 

6 

fact of, if prima facie evidence of negligence - 

118 


130 & Expl. 

aiding of prisoner of State* or \?^ar 

if he has escaped from custody, or his appre- 

118 

>) 

216 

hension has been ordered, - - , - 

public servant intentionally suffering, of person 

196 

11 

221 

accused,- - . . - - 

public servant intentionally suffering, of person 

199 

}> 

222 

under sentence, t - 

negligently sdffering, of person charged* or con- 

200 

a 

223 

victed, - • - - • ’ - 

making or attempting to make, from lawful 

201 

ti 

224 

custody, - . . - - 

20^ 

7* 

punishment to be in addition to that of 


„ Expl. 

original offence,- - . - 

201 

77 

amount of violence lawful in resisting an 

95 



place of trial for - - - - , - 

202 



mode of sentencing in case of - - 

See — Bescue, Return from Transport. 

202 

* 


EUROPEAN 




is ib be sentenced to penal servitude, instead of 




to transportation, - - - - 

29 

3 

66 

See — British Subject. 

BVIDBNOE 




^ee—False Evidence, 




’ of mental capacity in case of child 

66 



adult 

68 


. 



INDEX, 




kxxi 


physical capacity for rape 
physicans in case of lunacy 
intention or knowledge, when necessary 

252,4] 

in case of drunkfen ipan 
when unnebessary - - - 

consent when necessary - 
illegal omission, rendering a lawful act unh 
to justify killing in self-defence- 
whero servant is charged with abottin 
master - - - - . 

false, for purpose of causing death of an 
cent man. - 

in case of treason or waging war 
motives must bo establisVied - 
acts of each ovidenjce against all 
two witnesses required by English law 
not in India - 

of wife admissible against husband in Me 
Courts - - - - - 

son against father can be compelled 
accomplice need not be corroborated i 
• Mofussil • - - - - 

fact of escape is primd facie ovjfienco of 
gence - « - « - 

but not of aiding or permitting escape - 
refusal to give, - - - • 

summary committal for • 
of an offence, causing it to disappear, - 
destroying document, to prevent its being used] 
as, - - • - - 

of negligence - ... 228,239,241 

of perjury , . - _ 

where there are two conflicting depositions 
of subornation of perjury 
of rape - . - - - 

of fraud, in dealing ,with property 
in oases of false charge - - 

of counterfeiting coin - - - 

of guilty knowledge in regard to coin - 
in case of adulteration - 
in receiving stolen prope 
of possession - - 209, J13, 321,3^7 

of unlawful intention when necessary 65,73,80, 
107,140,193,262,258,432 
when unnecessary 66,73, 
10^,188,253,413 

of intention to wound religious feelings - 
of corpus delicti in case of homicide 
of theft from possession of stolen property 

of breach of trust- • 

of theft on charge of receiving - 
of receipt on same charge 
of former acts of cheating, when admissible 


Page. 

Oh. 



69 


• 

• 

73 


253,414 


81 


. 81 


92 


105 


176 


112 


114 


114 


114 


114 


150 


150 


116 


118 


118 


150 

10 

148 


177 

11 

J79 


• 167 


45,167 


175 


308 


182,359 


. 186 


207 


209,212 


225 


345 


► 251 


267 


321 


341 


344 


344 


355 

* 


SsCTIO^f. 


1 / v 
201 
204* 



INDEX 


Lxxxii 


^ 

Page. 

Ch. 

Section. 

— continued* 



of intention to m^e a fraudulent use of a forged 

377,384 



document . - - - - 



of fraudulent intention in case of trade-marks. - 

887 



of marriage 

399,404 



on charge of bigamy . . - - 

of malice in cases of defamation 414,415,419,422 

399 



of criminal intention in case of attempted crime • 

432 



of ei^eptions, when an^ by whom to be given - 

438 



variance between it and indictment 

437 



See — False, 'False Evidence. 




EXCEPTIONS 


1 


General, - - - - - 

48 

4 


* need not be negatived jn the indictment 

j 438 



evidence in support of, when and by whom toj 

438 



be given. . - . . . 



EXECUTIVE GOVERNMENT . 


1 


denoted by the word “ Government,” - 

17 

2 

17 

.EXPLOSIVE SUBSTANCE 




negligence with respect to, - 

243 

14 

286 

causing hurt by use of, - ~ - i . 

282 

16 

324 

grievous hurt by use of, - 

282 


326 

using, to cause mischief, . - . 

364 

17 

436 

to injure a decked vessM of morp than 




20 tons, . . _ - 

364 

)) 

437—438 

EXPOSING 

• 



and abandoning a chik'^. under five years of age, • 

276 

16 

317 

EXTORTION 

* 



definition of the term, - - - . 

325 

17 

383 

involves fraudulent motive - - - 

326 


327 

causing hurt for purposes of, - 

283 

16 

'grievous hurt for the purpose of. 

283 


328 

puniahifient for simple, - - ’ - 

326 

17 

384 

attempt to commit, by putting a 
person in fear of injury, 
committing, by putting person in 

327 

» 

385 

386 

fear of death or grievous hurt^ - 
attempt to commit, by jfhtting in 

327 

•a 

387 

fear of death or grievous huri^ - 
committing, by putting in fear of 

327 

a 

388’ 

accusation of offence, 
attempt to commit, by putting in 

327 

u 

389 

fear of acciiisation of offence, - 

328 

* if 

when it amounts to robbery, 

See — Robbery, 

328 

’ if 

390 

EXTRADITION TREATIES - - 

4 



See— Ligt 0 / « 

• 





INDEX. Ixxxii: 


BYE ^ 

Page. 

Ch. 

Section. 

destroying an, is grievous hurt, - 

2n 

16 

320 

FAITH. 




See — Good Faith, 


• 


FALSE 




entry, in Book, &o., . - . . 

165 

ii 

192 

information, furnishing to a public servant, 

• 14S 

10 

177 

intending to cause him to use hi 




power to injury of another, 
respecting an offence which ha 

152 


m 

been committed, 

* 178 

11 

203 

statement on Oath to public servant, 

151 

10 

181 

in any declaration receivable in evi 




dence, - - . 

176 

11 

199 

using such declaration as true, 

176 


200 

certificate, giving, 

176 


197 .i 

in material point, using as true, 

176 


198 

• document,’* .... 

378 

18 

464 

claim in a Court of Justice, 

185 

11 

209 

charge, - - - - . 

185 


211 

^ need not be before Magistrate - 

186 



evidence in support of . - 

• 186 



See — False Evidence. Forgery. Information 




Measures and Weights, Trade-mark. 


• 


FALSE EVIDENCE • • 




who is said to give, . . - 

164 

ft 

191 and Explans. 

ipay be done either verbally or in writing, 

164 

ft . 

does not include voluntary statements - 

«&66 



oath no longer necessary . . - 

167 



’ unless in case of Christian witness^ 

• 168 



' ' materiality of statement when important 

16^ 



what amounts to a statement 

- 169 


• 

who is said to fabricate, - . _ 

punishment for giving or fabricating in judicial 

165 

170 

)> 

191 

proceeding, 

}> 

1?3 

what is judicial proceeding - - - 

171 


•in any other case, - - . . 

charges for giving, not to be entertained with- 
out sanction of Court - 

170 

)) 

jf 

172 



mode of proceeding on sanction * . 

intending to procure coijviction of 

173 



capital offence, - - - 

if innocent party thereby, executed, - 

174 

ft 

194 

174 

f> 


"intending to procure convictioh of offence, 




punishable with transportation or im<^ 

174 


195 

prisonment, - - 

punishment for using evidence known to be false 

ft 

175 

» 

196 

evidence of guilty knowledge 

175 


♦ 

falsity must be known by witness - 

176 



for signing a false certificate 

176 

»» 

197 


IxXxiY 


INDEX. 


FALSE EVIDENCE— continited. 

for using as true a certificate, false in 
material point 

making false statement in declara- 
tioti, which is hy law receivable in 
u - evidence - - " 

using such declaration as true 

J’ALSE PERSONATION 

See — Personating . 

False TRANSLATION - - 140,165,198 


FEELINGS 


Page. Ch. Section. 


176 11 198 


176 „ 199 
176 „ 200 


wounding religious, &c. - 

evidence of deliberate intention to wound 

LIGHTING 

when it constitutes an “ affray” 
punishment for - - 

culpable homicide committed in sudden fight, 
where it does not amount to murder - 

’finbeh 

of lost property when punishable as misappro- 
priating it - • - - • 

PINE 

amount of, when unlimited . - , 

may be awarded as compensation 
imprisonment in default of payment of - 

* only applies convictions under Code 

limit to term of, where offence itself 
punishable w'ith imprisonment 
power of Magistrate limited - 
^ may be of what kind - 

limit in term of, if offence is punish- 
. * able wit*h fine only - - . - 

terminates on payment of fine or of 
proportional part 
within whdt time may be levied 
only in cases under Penal Code - 
may be levied from estate of deceased offender 
how enforced - - 

See — Punishment. * 


2d9,250 15 295,298 

251 


128 8 159 

128 „ 160 

265 16 300 Except. 4, 

Expin. 


336 17 403 Expln. 2. 

35 3 63 

35 


negligence, Ac., aS to - ' - - - 242 14 285 

any combustible matter * 242 „ 

using, to cause mischief - ’ - - - * 364 17 435,438 

to injure a decked vessel of more than 20 
• tons - - - - •> 364 „ 438 . 

See — JExplosive Suh 0 tanc 0 . Mischief. 


V«DEX. IXXXV 


FOOD ^ 

1 Page.' 

Ch. 

' Section. 

adulteration of - 

225 

14 

272- 

selling, &o., adulterated - , - 

225 


273 

noxious and unfit . - 

225 

1 

V 

>> 

FOKOB 



• 

acts done under compulsion when no offence - 

82 

4 

94 A Expls. 

who is said to use - - 

292 

16 

349 

See — Criminal Force. JJnlawjvX Assembly . 




FORCED LABOR 



• 

exacting ------ 

306 

}f 

374 

FOREIGNER 




jurisdiction over . - - . - 

. 5,11 



FOREIGN CONQUEST , 




effect of, upon laws 

49 



FOREIGN GOVERNMENT 




how far its orders justify 

57 



FORFEITURE 




Ifentenco of, -renders offender incapable of ac. 




quiring property - -♦ 


3 

61 

does not corrupt blood - . - - 

33 



adjudged by Court in certain cases 

34 

• 

>9 

62 

of property, for waging war against jGrovornment 

111,116 

6 

121,123 

used in, or acquired by, committing 




depredation on a power in alliance 




with Government, &c. 

117 


126,127 

fraifdulently removing, &c., property to avoid - 


11 

206 • 

receiving or claiming property to avoid 

lipo 

)> 

207 

what amounts to fraud • - 

•182 



public servant disobeying the law, to screen 




property from ^ . 

197 

a 

217 

framing incorrect record, &c., to do so 

198 

» • 

218 

FORGED DOCUMENT ’ 




what constitutes a, - - - - 

378 

18 

46^4 

FORGERY 


r 


definition of the offence, - - - 

377,878 

ff 

463—464 

charge requires sanction of Court 

377 



intention to defraud necessary - • - 

377 



but not to defraud.any one person - 

*77 



joint interest in funds no answer 

378 



by Several is an offence by each - 

, 378 

• 


complete, without uttering of document 

378 



by adding name of a witness - - 

169 



by alteration of genuine document 

379 



by obtaining signature of person who does not 




understand what he is doing 

379 



by signing one's own name 

380 

I- 




Ixxxvi INDEX. 


FOKGERY — continued. 

Page. 

Cfl. 

Section. 

hj making document in name of fictitiouE 
person - • - - 

381 



punishment for, if simple, 

381 

18 

465 

of a teoord, &c., of a Court of Justice,- 

881 


466 

• of register of birth, baptism, mar- 

riage, or burial, 

381 


467 

of a will or valuable security, - - r 

382 

»> 

of authority to receive money or transfer, &c., • 

382 

* 

tt 

if for the purpose of cheating, - 

883 

ft 

468 

, harming any one’s reputa- 
tion, - - . 

383 

ft 

469 

using forged document, - - - . 

383 

ft 

471 

making or possessing a counterfeit plate or seal 
VFith intent, &o., 

383,384 

ft 

472—473 

having possession of a forged document, 

384 

it 

474 

fraudulent intention necessary - 

evidence of fraud - - - - 

384 

384 



counterfeiting a device or mark for authenticat- 
ing documents, - - - . 

385 

ft 

476—476 

having possession of material with such mark. - 

385 

if 

ft 

destroying, &c., or cancelling, Ac. , a will. 

386 

ft 

477 

a valuable security,- 

386 

it 

tt 

«. authority to adopt, - 

386 

ft 

*f 4. 

FORMS 

See — Indictment ^ 

1 

1 


FRACTURE 




of bone, Ac., is grievous hurty 

278 

16 

320 

See — Hurt. 

FRAUD ' 

what amount of, vitiatps a transfer of property - 
mere preference does not amount to 
unless in case of insolvency- 

182,356 

184 

357 



FRAUDULENT 

transfer, Ac., of property to prevent seizure, - 
claiAi to property to prevent seizure, - 
suffering a decree for a sum not due, • 

i8o 

11 

206 

180 


207 

181 

» 

208 

claim in a Court of Justice, 

185 

ft 

209 

taking a decree for a sum not due. 

185 

ft 

210 

See — Forfeiture. Fraudulent JXspositions of Pro- 
perty. 

FRAUDULENT DEEDS . 

See— Fraudulent Dispositions of Property. 




FRAUDULENT DISPOSITIONS OF PROPERTY 




what transactions amount to, - 
* removal or concealment, Ac., of property to 
t defraud creditors, - - - - 

180481 

ft 

206-208 

856 

17 

421 , • 

preventing a debt due to offender from being 




made available to creditors, - 

357 

»> 

422 



INDEX. Jxxxvii 


PKAUDULENT DISPOSITIONS, &c.-contiJued. 
executing a deed with false statement of con- 
sideration, . - 

Page. 

Ch. 

Section. 

358 

17 

423 

or with false statement as to person for 

358 



‘ whose benefit it is to operate, 

• 

9% 

ft 

must be fraudulent as well as false- 

358 


0 

fraudulent concealment or removal of property 



424 

generally, ----- 

359 

ft 

assisting therein,- . - - - 

.359 



release of any claim or demand, - 

making fraudulent claim to property to which 

369 

ft 

11 

ft 

20V— 208 

one is not entitled, - . - . 

180,181 

FRAUDULENT PREFERENCE 




by insolvent , _ _ _ - 

357 



FRAUDULENT 




meaning of the word,* - - - 

21 

2 

25 

FUNERAL 




ceremonies, disturbing assembly for perform- 



297 

ance of,- . . - - - 

250 

15 

GAIN . 




See — Wrongful Gain. $ 

1 



GENERAL EXCEPTIONS, . . - - 

48,95 

• 4 

76— loe. 

need not be negatived in charge - * - 

438 


• 

must be established by accused - 

438 



GESTURE 




making a, to wound religious feelings of another, - 

^50 

1 15 

298 • 

when it may amount to an assault, 

294 

16 

351 

or to defamation - , - 

*411 



GOOD FAITH 




definition of , - 

nothing is in, which is done or believed with- 

28 

2 

52 

out due care and attention, - 
• ctrant of, takes away privilege in case of 

' 28 

415,419 

ft 

)) 

defamatiorf . - - . - 



GOVERNMENT 




what the word denotes, - - - 

See — Queen's Government of India, ^^weeutive 

17 

ff 

17 

Government. . 




GDVEifNMENT OP hNDIA 

•1 

1 

• 

» 


what the words denote, - - - - 

17 

ff 

16 

GOVEiRNMENT STAMP 




^ counterfeiting a, • - - - - 

‘216 

12 

266 and Expltfn« 

possessing instrument or m<d;erial used for 

’ 


counterfeiting a, - - . . - 

216 

ff 

266 



Ixxxviii 


INDEX. 


GOVERNMENT STAMP— contimited. ‘ 

making or selling, &c., instrument for counter 
feiting a, - 
selling, &c.*, a counterfeit, 
possessing a counterfeit, - - - 

using* as genuine one known to be counterfeit, ■ 
whore a, has been used, effacing writing with 
intent to cause loss to Government, 
removing a, from a lyriting, &c., with intent, 

&c. , « “ “ - ■ * 

using one ^ known to have been used before, with 
intent, &c., - - - . • 

erasure of mark upon, denoting that it has beenj 
used before, with intent, &c., 

GOVERNOR-GENERAL 

exempt from jurisdiction of High Courts 
assault on, with intent to compel or restrain 
exercisft of any lawful power, 
attempt to overawe or restrain by unlawfnll 


forbidden to trade - - - 

GO'\ERNOR OF A PRESIDENCY 

exempt from jurisdiction except for treaFi 
felony . - - . 

assault on, with, intent to compel or restrain 
exercise of lawful power, 
attempt to overawe by unlawful assembly, &c., 
forbidden to trade - - . 

GRATIFICATION 

meaning of the word,* - - - 

public servant taking a, improperly, ^ ~ 
accepting, &c., for corruptly influencing a public! 

servant, - - - 

for dsing personal influence with public servant, 

abetment by public servant of j 
the taking or giving of a, 
public seryant taking, Ac., a thing without ade 
quato consideration for it, • 
sanction necessary for prosecutions 
.accepting, &c., to screen offender, or abandoi 
prosecution, - - « - 

giving, &c., in consideration of .screening 
offender, &c., - - ' - 

taMng to help in recovery of property, - 

GRIEVOUS HURT : . v . 

kidnapping a person in order to do him, 

See — Hurt. 

♦ 

HiBITUALLY REQEIVINQ 
stolen property, - • - 


Page. 

Ch. 

Section. 

217 

12 

267 

217, 


258 

217 


259 

218 

» 

260 


• 


218 

» 

261 

218 


)) 

218 

Mi 

262 

219 

>} 

263 

53 



115 

6 

124 

115 


it 

141 



54 



115 


124 

115 

>> 

ti 

141 



133 

9 

161 Explan* 

132 

)» 

161 & Explan . 

136 


162 

137 

J7 

163 

137 

» 

164 

138 


.165 

134 



190 

11 

213 

191 

f> 

214 

192 

» i 

215 

278 

• 


303 

16 

367 

347 

17 

410 



INDBX. 


kzxiz 


HAEBOUBINO * ^ 

prisoner of State or War who has escaped, - 118 6 

a deserter, .... - 120 7 

offender to screen him from punishment, • 189 11 

no offence, if offender is husband or * 

wife of harbourer, ... 190 „ 

intention to defeat justice is essential - 190 

offence must be complete when the 
harbouring takes place - • , 190 

offender who has been convicted, or whose ap- 
prehension has been ordered, - - 196 „ 

no offence, if offender is husband 
or wife of harbourer, • • 197 „ 

See — Public Servant. 

HEADS OP VILLAGES 

bound to inform of crime . - - - 154 

HEALTH 

Public, - - . - - . . 221 14 

See— Atmosphere. Infection. Nuisance, 

HIGH COURTS 

ordinary jurisdiction of • 442 

in case of British subjects ~ • 442 

Admiralty jurisdiction of - - - 6, 

officers of, forbidden to trade - - ^ • 141 ’ 

* extraordinary criminal jurisdiction pf • •* 444 

criminal law amendment Act XVIIl of 1862 - 484 

HIRING • * 

or l&ing hired to join an unlawful assembly, - 124/127 B 

harbouring persons so Irired, - - • 127 ,> 

HOMICIDE 

See — Culpable Homicide .... 252 

HORSE ^ , 

killing, poisoning, maiming, Ac., a • * 361 17 

See^Mischief. 

HOUSE-BREAKING 

what constitutes the offence of - • . 370 ,i 

how punished, if simple • - - *- 374 j, 

if in order to commit another offence 
punishable with imprisonment - 874 „ 

if with preparation to cause hurt or 
* ' restraint, Ac. . - - - ^ 374 •!» 

accompanied by causing grievous hurt^ * 

Ac., while committing it - - <375 » 

See— Cnmtnol Trespass, Housirbreaking by night. 

HOUSE-BREAKING BY NIGHT 

what constitutes the offence of • - - 372 «. 


Section, 

186 and Except. 
212 

212 Except, 


216 Except, 


150, 1*58 
157 


445 A,Expl, 
453 


xc 


INDEX< 


HOUSB-BBEAKING BY BIGHT— J.iHnued. 

Page. 

Ch. 

Section. 

how punished, if simple - - - - 

374 

17 

456 

if in order to commit another offence 




punishment by imprisonment 

876 

ti 

467 

if with preparation to cause hurt or 




« restraint, &c. 

375 

y) 

458 

See— CnminaZ Trespass. House-hreahing. 




HOUSE-TRESPASS 




what constitutes the offence of - 

369 

yy 

442 A Expl. 

. how punished, if simple - . - - 

372 

yy 

448 

if in order to commit another offence 




punishable with death 

372 

y'y 

449 

^ an offence punishable with transport- 




ation for life, &c. - - - 

373 

yy 

450 

an offence punishable with imprison- 




ment, &c. - - ^ - 

3,73 

yy 

451 

with preparation for causing hurt, 




&c., or restraint, &c. 

373 


452 

cannot be compounded - - - - 

195 



See — Criminal Trespass. 

1 



HUE AND CRY. 




arr'^st without warrant after - 

91 



meaning of - • • - ' r ‘ " 

157 



HURT 




who is said to cause it - • - 

278 

16 

319 

voluntarily causing, what it is - • * 

279 

yy 

321 

does not involve premeditation 

279 



punishifaent for _ - - 

*280 

yy 

323 

, cases in which it is lawful - 

280 

1 

, 

by using ddiigerous weapons, Ac. - 

282 


324 

when done ^r extortion, or to force 




a person to do an illegal act 

283 

yy 

327 

or to extort confession 

284 

yy 

330 

or to obtain restoration of property - 

284 

yy 

yy 

or to deter public servant from doing 




his%uty - - - . 

285 

» 

332 

when done on grave and sudden pro- 




, vocation > - - 

286 

yy 

334 

which must proceed from per- 




son hurt 

286 


• 

when caused by aqt showing want of 




regard for human life 

287 

yy 

337 

administering drug with intent to cauie 

283 


328 

griwous, what is - 

278 

1 

yy 

320 

voluntarily causing grievous, what is 

279 

yy 

322 A Expl. 

when death ensues, not always culpable 



* • 

homicide - - . . 

1 280 



• punishment for • - - 

• 282 

yy ■ 

326 

by dangerous weapons, Ac. - 

282 

. »> 

826 

t while committing daooity or robbery 

332 

yy 

397 

when done to extort property or to 




force to do an illegal act • 

284 

yy 

829 



INDEX. 
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Page. 

Ch, 

Section. , 

HURT — continued. • • 




or to extort confession or to compel 




restoration of property - 

286 

16 

331 

to public servant to deter him from 




doing his duty 

286 

• 

333 

, when done on provocation, &c. 

287 

M 

335 0 

must proceed from person hurt 

286 



by an act shov^ing want of regard 




for the safety of others - 

2881 

t 

>) 

338 

HUSBAND . 




cannot commit rape on wife, if above 10 

307 


• 

may abet a rape upon wife - . - 

310 



may be convicted of receiving from his wife 

346 



may harbour or conceal wife, offender - 

190,197 

11 

212 Except. 216* 

wife may give evidence against - 

150 


Except. 

cannot be convicted of theft from sed qucsre ? 

315 



whether he can steal from wife ? 

316 



See — Adultery. Marriage. Wife. 




IDIOT 




See — Insane 

68 



Forgery . . - . . 

379 



IGNORANCE ^ < 




of Fact or Law, when an excuse - 

58,61 



ILLEGAL 



t 

application and meaning of the word 

27 

2 

43 

order by a public servjint 

198 

11 

219 

See^** Omission.** • 




ILLICIT INTERCOURSE 

• • 



abduction of a woman in order to /orce her to, 

• 327 

16 

386 

enticing married woman for the purpose of 

407 

20 

498 

IMPRISONMENT 




period of, how' calculated 

31 



is rigorous or simple, - . - . 

28 

3 

53 

rigorous applied to prisoner under sentence of 



• 

transportation . . - . 

30 

ff 

68 

comn\uted into transportation, - ^ - 

30 


59 

when it may be partly rigorous and partly simple 

31 


60 

removal to different place of - - • - 

32 


• 

sometimes necessary where fine is imposed 

36 



in default of payment of fine • * - 

. 36,37 

n 

64,65,66 

is in eicesB of all other imprisonment, 

36 

» 


• how limited, . - - . 

37,9^ 

M 

67,68,69 

when inflicted by Magistrate ? 

37 



solitary, when and to what extent. 

45 

)) 

73 

See. — Fine. Punishment. Wrongful Restraint. 




INCAPACITY 




mental, what amounts to - 

69 





xm 


INDEX. 


INCOME TAX I * . 

papers must be produced in Court 

INDICTMENT 

' must contain all^natters essential to crime 

wken particular circumstances or means 
must be stated - 
result of omission - 

when it may be amende^ . . . . 

what defects are immaterial 

charging ap offence different from that proved 

exceptions need not be negatived in 

joinder of offences in - 

joinder of defendants .... 

forms of, for 

Abduction - - • - - 

Abetting, where principal indi(^sd jointly - 
where abettor indicted without principal - 
where the offence abetted has been com- 
mitted with a different knowledge 
where a different offence has been committed 
where no offence oommitted- 
Adultery - . - - - 

^^ffray . - . . . 

Assault - . ^ ^ . 

Assembly, unlawful - . - - 

Attempt to cpmmit a crime- 
Bigamy - . . 

Breaking open receptacle - - • 

Cattle, mischief to - 

Cheating - . . - . 

Corintexjeiting Coin - - « . 

Coin counterfeit, ^'audulently delivering - 
passing off as genuine 
possessing . . - 

Confinement, wrongful 
Conviction, mode of charging a previous - 
Criminal Breach of Trust - 
Intimidation 
Misappropriation - 
Culpable Bomicide . * 

Dacoity with Murder 

Defamation . . . . 

Disappearance of evidenbp, causing - 
Disobedience to order promulgated by Public 
Servant - - . ; • 

tf ^ summons of - • . 

Enticing away a married woman - 
Escape, permuting an ^ • 

Extcdion • - - 

Fabricating false evidence • 

False charge- - . - . 

Claim • . . . 

Evidence . - - , 

using such as genuine 


Paob. Ch. 



INBICTMENT^-continued * 

Forms of; for 

Personation - - 

. Statement in a return ' • 

Forged document, making a 

using as genuine - 

Fraudulent Transfer- - - - 

Grievous Hurt, by dangerous weapon 
negligence - 

Harbouring . - - - , 

Highway Bobbery - - - - 

House-breaking by night to commit theft - 
Iniimidation, criminal . • . 

Kidnapping - - - - - 

Lurking House- Trespass by night - 
Married woman, enticing away a - 
Miscarriage - . . - - 

^Mischief to cattle - - t . 

Murder - - - , - 

Negligence, causing grievous hurt by 
Omission to apprehend 
Overawing Councillor 

• Personation in a suit ... 
4 ; Previous conviction, charge of - 

Public Servant concealing design to commit 
an offence - - - . - 

accepting gratification - 
Bape- - - - - • • 

Beoeiving stolen property , ♦ - 

Bioting , . . - - 

Bobbery in a Highway 
• seducing soldier from allegiance - 
theft . - - - . 

theft in a dwelling-house - - - 

theft by a servant - - * - 

after previous conviction - 
unlawful assembly • 

waging war , * * * • 

INDOBSEMENT 

on a bill of exchange is a document,” • 
is a “ valuable security,” 


Page. Ch. 


Section. 


23 2 29Expln.2Illu8tr 

23 „ 30 lllustr/ 


INFANT 

when incapable of offence, 
mode of imprisonment • 
capacity of, for rape 
• parental control over 

INFECTION 

. negligent act likely to spread, 

, malignant act likely to spread, 
disobeying quarantine rules 


66 4 82- 
68 . 

67,810. 

300 


228 14 
224 „ 
224 



XCIV 


INDE^ 


INFLUENCE * 

Page. 

Ch. 

Section. 



meaning of personal - - - . 

140 



See — Bribe. Qratification. Public Servant. 
INFORMATION • 



• 

of cerlfeiin offences, when compulsory to give - 
giving false, of design to commit an offence. 

110,154 

107,109 

5 

118—120 

where informant is a public servant, 

108 

>t 

119 

omission to give, to public servant. 

148 

10 

176 

where offence committed. 

178 

11 

202 

giving false, to public servant, - 

where offence committed. 

149 

10 

177 

178 

11 

203 

with intent to cause a public 




, servant to use his power to 

injury of another, 

162 

10 

182 

to screen an offender. 

177 

11 

201 

See — Agent. Contempt. Public Servant. Unlaw- 
ful Aeaemhly. 

INJURY 

what the word denotes, . - . . 

27 

2 

44 

INSANE , 




man, act of, no offence, - . . - 

68 

4 

84 

custody, and removal from India of - » . 

act done for benefit of, when no offence, • 
cannot ** consent,* ■ / * “ 

right of private defence against act of, - , 
not punishable for escape from gaol - • -j 

causing an, to execute or alter a document, is 
forgery, . . - . . 

72 

75 

76 
86 

202 

*378 

i> 

» 

V 

18 

89 

90 

98 

464 

See — Forgery. '' 

INSANITY 

what amounts to in law - - - . 

diffeus form idiocy . - - . 

case of persons deaf and dumb, sometimes 
amounts te- 
net to be presumed . - - _ 

evidence of physicians as to - 

what degree of, operates as a defence - 
effect of successful plea of - . • 

68 

. 68 

71 
68! 
69| 
69 

72 


1 

INSOLVENT COURT 




officer's of, forbidden to trade - ; - 

141 



INSTIGfATE 




meaning of the word, ■ * ” 

96 

5 

107 Bxpln. 1., 

INSUBORDINATION . 




abetting act of, by soldier or sailor, 

121 

7 

138—139 

INSULT 

• 

» 


to public servants, &c., • 

204 

11 

228 




INDEX. 


INSULT — continued. I 

provoking breach of the peace by, - • 426 22 

to modesty of a woman, using word or gesture, 

&o., for the purpose of, •* - - 427 „ 

See — Intimidation. * 

INTENTION ^ 

effeoi of a criminal, where act is d5ne by 
several persons, - - - - . 24 2 

how far implied in ‘ voluntarily,* - — 26' „• 

act done bonfl fide without criminal, - - 64 4 i 

assumed, where result is necessary or nathral 
result of actjdone - 65,73,107,188,193,253, 259,413 
in case of a drunken man - - • 74 

must be shewn, whore lawful act is charged as * * 

an abetment - - - - . 105 

or a&an attempt to commit a 
crime - - - - ,432 

to injure need not be shown in case of a charge! 

known to be false . - - -i 187 

any other intention sufficient 188 

to defeat justice essential in case of harbouring - 190 

extending beyond natural consequence of act 
• must bo proved _ - ~ - 74,193 

act which is an offence irrespec^ vo of, msy l)e 
compounded ----- 191 H 

meaning of this exception ♦ - • - 193 • 

to defraud particular person unnecessary, 
when acts are fraudulent • * 212,377,388 
inferred from use of false weight, &c. ~ - 219 

• or tilide-mark - • 387 

differs from wish - . - - 252 

necessary to conviction for culpable homicide ^ 

* must be established by proseoutiqn - - 263-r-260 

* inference from nature of act sufficient - - 253 


Skction. 


INTERRUPTION 

to public servant in. a judicial proceeding, 

See — Contempt. v 

INTIMIDATION 

act done under when no offence, 

“ criminal** what constitutes the offence of, 
threat need not be directly addressed to person 
^ threatened - - . ^ - 

^ punishment for, if simple, - 

if threat be of grievous hurt or 
' • death, «fco., - 

if committed by anonymous communication * 
inducing, &o., a person to do an act by making 
him believe he will incur the Divine displea- 
sure if he does not • - 

See— Insuit. 


204 „ 


82 4 94 & Explu. 

424 22 503 

424 

426 „ 606 ^ 

426 • „ 

426 „ 607 


426 „ 608 


xevi 


INDEX, 


INTOXICATION t 

when it prorents act or omission from being as 
offence 

must be involuntary to have that effecl 
presumption of *knowledge or intent against 
ma%in state of - • 

person labouring under, cannot “ consent,” 
right of private dWence against peasons labour- 
ing under, - ^ - 

capsing a person tg execute or alter a document 
while in a state of, is forgery, - 
causing annoyance while in a state of, 

See — Forgery, 

INUNDATION , • 

causing, by mischief or obstruction to drainage, 
Ac. , ~ 

See — Mischief. 

IBBlGATION 

injuring - . - - - 

See^Mischief. 

jomim 

of defendants .... 
of offences - . - 

JOINT ACT • 

liability of each for • - 23,10 

when criminal knowledge is an essential 
in case of rioting 

JOUBNEY 

offences committed on d, where triable * 
JUDGE ^ 

, meaning of the word, . . - 

every, is a ” public servant” 
cannot be prosecuted for official acts wi 
permission - 
act of, when no offence, • 
aot done under order of , - 

JUDGMENT 

may be given that it is doubtful of whi 
sey oral offences a person is guilty 

JUDICIAL PROOEBDJNG 

false evidence in . ^ . 

explanation of the term - 
public servant making order, Ao., contra 
law in . 4 - . . 

^ ^insulting or interrupting public servant, i 
stage of a . . 


Page. 

Ch. 

Section. 

78 

4 

85—86 

73 

» 

” 

78 

ti 

86 

76 

fi 

90 

85 

If 

98 

378 

18 

464 

428 

22 

510 

363 

i 

17 

432 

362 

22 

430 

440 



489 




* 2 

34 

24 

If 

35 

128 

8 

146 

446 



17 

2 

19 

18 

If 

21 

134 


77 

48 

4 

48,61 

If 

78 

44 

3 

72 

170 

11 

193 Ezplans. 

170 

11 

198 

198 


219 

204 

1 

If 

228 



INDEX 


xcvE 


JUBISDIOTION 


1 


444 

6 

442, 

5,11 

6,141 


of High Courtis ordin^y - 
extraordinary 
admiralty 

over British subjects - . - 

foreigners - - 

where offence committed in territory out of Indi»| 
or on British ship - • • - 

olf within admiralty jurisdiction 
of Magistrate in respect of offence committed 
out of his district - - - . 

of Sessions Court in appeals against sentences 
under special or local laws 
exemption of Governor-General and his Council 
and of persons ac#ng under his written orderj 
from jurisdiction of Supreme Court . 
liable to English Courts - 
exemption of Governor except in case of treason 
or felony . . . 

want of, how far it deprives officer of protection, | 
when he enforces order of Judge, 
liability of Judge acting without 
in case of kidnapping 

*in Mofuasil Courts is local, when offences com-| 
mitted on shore. . - - - 

in case of abettors, or receivers, or thugs, or 
dacoits 

over offences committed on the boundaries, of 
two districts or. partly in one imd partly inj 
another- - - , - . 

■where offence committed on a journey 
ov§r escaped or returned convicts 
pleas to the . . - . - 

judgment upon such- - . . - 

none over Acts of State - -* * - 

JUEYMAN 

is a public servant,*' - . - . 

personation' of a, - ’ - - ■ - 

JUSTICE 

sanction of Court necessary in psosocution for 
offences against - - - .1 172| 

public offences against - - - ,-ll64— 2051 

f VENILB OFFENDER 

who is a - - - . 

DNfPPING 

is of two kinds - - - . -j» 2981 

from British India - - . - . 298 

from lawful guardianship - - . 2991 

where there is a bond fide belief in 
• ' the ri^ht to the custody of a child! 2991 

consent of minor immaterial - - . 299 


Page, I Ch 




15 

53 

54 

64 

48,61 

61 

301,445 

• 

444 

445 

445! 

446 
202 

#442 
442 
' 60 


18 

205 


16 


Section, 


78 


21 

229 


191-229 


359 

360 . 

361 A E3(pi0,Q, 

361 Except. * 


n 
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INDIX. 


KIDNAPPING— confin-ued. f 

Page. 

Ch. 

Sbctiox. . 

when it is abduction - - - . - 

801 

16 

862 

jurisdiction in cases of • 

301->445 



punishment for, in ordinary cases 

801 


863 

where persdn is kidnapped to be murdered 

802 

it 

864 

to^be wrongfully confined - 
where a woman is kidnapped that she may 
be compelled to marry, &c. 

802 

a 

865 

802 

a 

866 

where in order to subject person to grievous 

303 



hurt, slavery, Ac. - - - 

a 

867 

concealing, or confining kidnapped person 

803 

* m 

868 

kidnapping child to steal from its person 

804 

a 

869 

buying or selling, &c., a slave - - - 

304 

a 

870—871 

KNOWLEDGE 

of necessary or natural consequences of an act 
in general presumed 66,74,107)194,263,260,413 

• 






assumed in case of drunken man 

73 



LABOR 




See — Forced labor - 

306 



LANDLORD 




Habiljty of, for nuisance on land 

235 


• 

LAND*MARK 




destroying or removing one, fixed by public 


17 


servant, - . - 

363 

434 

diminishing usefulness of one, fixed by' public 

363 



servant, - . - 

it 


See — Mischief, 

LAW 




1 

See — Local Law, Special Law. 




LAWFUL GUARDIAN 




who is included in the term, 

1 299 

16 

861 Explan. 

LEGAL REMUNERATION 




meaning of the term - . - - 

133 

9 

161 Explan. 

See— Public Servant. 

LEGALLY BOUND , * 

meaning of ' - - - • - 

LKNGT& 

27 

2 

43 

false measure of •• - ^ « 

See — Measure, 

220 

13 

265 — 267 ' 

LETTERS PATENT OF 1865 




• s. 32 . . .... 

7 



■. 33 . - . . 

7 
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XCUC 


LIABILITY 


LIEUTENANT-GOVERNOR 

assault on - • • - •* 

attempt to overawe . - . . 

LIFE 

what the word denotes - - - - 

humani causing hurt bj act showing want of 
due regard for . . - 

causing grievous hurt 

LIGHT 

exhibiting a false , • 

LIGHT-HOUSE 

« destroying or removingi Ac., - - - 

See — Mischief, 

LOCAL LAW 

• meaning of the term, . . - - 

the word offence extended to certain breaches of 
no “ local law” is repealed or affected by the 

Penal Code, - - . - 

abetment may be committed in respect of • - 
breach of may also be an offence ^nder Code - 

* appeal against sentences under - - - 

LOSS • 

See — Wrongful Loss, 

LOST PROPERTY 

finder of, when punishable for misappropriating - 
See — Misappropriation. 

LOTTERY OFFICE 

keeping a - . - - - 

LUNACY. 

See— Insoni^y. - - - • , . 

LUNATIC. 

See — Insane. - - - - _ 

LUREIiNG HOUSE-TRESPASS 
. liefinition of the offence > • . . 

punisWent for, if simple 
punishment* for, if in order to commit an 
offence punishable with imprisonment 

if with preparation to cause 
hurt or restraint, Ac. - 





INDEX, 


LURKING HOUSE-TRESPASS— contfUed. 

if accompanied by caueii 
grievous hurt, &c. 

3ee — Criminal Trespass, ^ Lurhing House-tres> 
u pass by Night. 

LURKING HOUSE-TRESPASS* BY NIGHT 

what constitutes the o^ence 
how punished, if simple 

j if in order to commit anoth 
offence punishable with impri- 
sonment 

• with preparation to causi 

or restraint, &a , 

See — Criminal Trespass. Lurhing House^tn 

MACHINERY 

negligent conduct as to, inlpossession or ( 
of offetider .... 

MAGISTRATE 

pcooedure of, under Act XXI of 1879 • 
jurisdiction of, where offence commit! 

sea . - - - - 

when he is a Judge • - 

• power to award fine as compensation - 

limited as to powers of imprisonment for non 
payment of fine - 

as to powers of imprisonment on convic 
tion for several offences 
warranh of, protects officers executing it 
not to examine or commit lunatic 
may direct arrest c - 
every one bound to assist when called on 
power of, to exact security - 132, 298 

* to discharge recognisance 
avoiding warrant of, no offence 
power of, for contempt of Court 

. or refusal to fu 

evidence 

may summon witness beyond local limits 
can forbid certain acts - 
Civil Court cannot reverse order of 
may enjoin against public nuisance 
cannot create or decide rights - - 

probedure by, on charge of giving false evid 
may allow withdrawal of certain charges 

c 

MALICE 


proved . . 82,107,140,263,260,^ 

may be disproved, on charge of defamation 


Page. 

Oh. 

374 

17 

370 

)) 

374 

a 

376 

t 

it 

375 

tt 

243 

3 

n 

14 

9 


17 

2 

35 


1 36 


40 


61 


72 


92 


91 

i ' 


298 


143 


. • 143 

b 


160 


145 


159 


161 


160 


161 


173 


. • 196 

►e 

3 

!2 



Section 


466 


44)4 

456 

457 

458 


287 


19 



INDEX. 


MAN * » _ 

meaniDg of the word - - - > 

MARK 

making or counterfeiting a mark in any material 
need for authenticating a will or valuable 
security, &c., - - - - J 

possessing material with such mark, &c., 
makipg, &c., mark in any material used for 
authenticating a document other than a will 
or valuable security, &c., ^ • 

possessing material with such mark, &c., 
counterfeiting, ordinarily used by public ser- 
vant to denote the manufacture, Ac., of pro- 
perty, - . - - - . 

See — Forgery. Government Stamp. Land-marh. 
Mischief. Property -mark. Sea-mark. Trade- 
mark. 

MARRIAGE ‘ 

abducting or kidnapping a woman in order to 
compel, ..... 

forging register of, - - - 

inducing cohabitation by falsely making it be 
believed that a lawful marriage has taken 
place 

second, during the life-time of a hugband or wife 
if with concealment of the former marriage 
evidence of a previous* valid - ... 

law which governs in India 
wUh a deceased wife’s sister 
not void by reason of previous marriage in case 
of Hindu or Mahometan man - • . 

otherwise in case of female 
or of CBristian who married again after re- 
lapsing into Hinduism - - ' - 

or of Mahometan convert to Christianity - 
otherwise in case of Hindu convert ~ 
or of European convert to Mahometanism - 
severance of, by divorce - . - - 

evidence on charge of bigamy . . - 

ceremonies gone through fraudulently, - ^ - 

See — Adultery. 

MARRIED WOMAN 

kidnapping or abducting - - 

committing adultery with 
enticing or taking away, or concealing, &c., a, 
with intent, Ac., - - - - 

her consent is immaterial ... 


Page. Ch. 


16 2 10 ■ 


385 J8 475 
385 -^,, » ' 


385 18 476 

385 M i) 


389 » 484 


302 866 
381 18 466 


398^0 493 


401 

401 

401 

402 

403 
399 

404 496 


302 16 366 

404 20 497 A Expln. 


407 » 
303,407 


See — Marriage, Harbouring. Evidence. Wife. 
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INDEX, 
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MASTER AND SERVANT • 

in cases of abetment - - • - 106 

in cases of nuisance or negligence > 229*231 ,240 241|246 
has no right to beat servant - - - 2!80 

may chastise apprentice ^ - 280 

MEASURE 

false, using a, ^ - - - - 219,220 13 

is evidence of fraudulent intention - - 219 | 

being in possession of, with knowledge and 
. inteat, - - - - - ^20 n 

making or selling, with knowledge and 

intent, 220 >» 

MEDICAL MAN I 

causing death - . . - . 80,270 | 

MEMBER OP COUNCIL 

exemption of, from jurisdiction of High Court - 53 I 

“ assault on, - - - > - 116 6 

attempt to overawe, - - - . 115 „ 

forbidden to trade - - . . 141 

MERCER^, 

of civil action in crime, does not exist in India 196 
MINOR 

selling or buying, for prostitution - ^ - 305 16 

MINT 

person employed in, causing coin to be of wrong 
weight . , . • - • IJ, * 

of wrong composition »> 

unlawfully taking a coining instrument from a 213 *> 

See— Coin. 

MISAPPfeOPRIATION 

of moveable property - - - - 334 17 

of property found accidentally - - . 335 

* of a deceased person - - 336 » 

MISCARRIAGE 

causing - - - ^ • 274,275 16 

a woman may commit this offence on herself - 274 ,, 

punishment for causing, in ordinary cases > 274 „ 

c if done without woman’s consent 275 „ 

causing death in attempt to procure • - 275 „ 

if done without the consent of the woman - 275 „ 

doing an act to prevent a child being born 
‘ alive, - ... . . 276 „ 

causing death of quick unborn child, - 276 „ 

MISCHIEF 


SxcTieN. 


264,265 


213 12 
213 „ 
213 „ 


334 17 

335 » 

336 » 


274,275 16 
274 „ 

274 „ 
276 „ 

275 , 

276 .. 


372,373 


403AExpls.l&! 
„ Expln. 2. 
404 


312,313,314 
312 Explan. 

312 

313 

314 


definition of the offence, • 


359 17 


INDEX. 




MISCHIEF — continued, I _ 

punishment for, when simple, . - - 

if damage done, amounts to 50 Us. - 
by killing, maiming, &c., an animal within 10 Bs.- 
by killing, maiming, &o., an elephant, camel, 
horse, mule, buffalo, bull, or cow, or ox, 

* any other animal worth more than 50 Ks .4 

by diminishinjf supply of water, &c., - 

by injuring public work, bridge, navigable 
river, &o., - - - - • . 

by causing inundation, or obstructing drainage,- 
by destroying, or moving, &o., light-house, sea- 
mark, &c., . - . - - 

by exhibiting false light, or mark to mislead 

* navigators, - - 

by destroying, &c., land- mark fixed by public 
servant, - ^ - 

by using fire or explosive substance with intent, 

&0,f 

with intent to destroy a house, &c., 
committed on a decked vessel of 20 tons bur- 
den, ------ 

if by fire or explosive substance, 

• running vessel ashore to commit theft or pro- 
perty, - - • - 

committed with preparation for causing death 
or grievous hurt, 

or hurt, or wrongful restraint, • , - 

or fear of death, hurt, restraint, 
with respect to a will, - - - . 

valuable security, 

Soe Private Defence. 

MISFOBTUNE 

act done byl when it is no offence, 

MISTAKE OF FACT 

when act done by reason of, no offence 
right of private defence against act of one 
acting under, - - - - - 

MISTAKE OF LAW 

does not prevent an act from being an offenbe- 
unless when it causes ignorance of f^t 

MONEY. 

See-^Oom. , 

MONOMANIA 

when an excuse - - • , - 

MONTfi 

maanin g of the word, and bow calculated, 


Page. Ch. 

361 17 
361 „ 
361 


• 362 „ 
363 ,} 


365 ,, 

365 

365 

886 18 
386 


48—58 » 


48—60 » 
61 
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Page, 
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Section, 

MOKALS ^ 




public, - - 

246—248 

14 

292—294* 

See — Nuisance. Obscenity. 




MOTHER, right of Muhammedan, to custody of 




child r • , - 

301 



MOVEABLE PROPiSRTY 




what the term means and includes, 

21,311 

2-17 

22,378 

in case of theft 

313 



MOVING 

• 



jvhat is a, in case of theft, 

311—321 

17 

378 

MULE 



« 

killing, poisoning, maiming, or rendering useless, &c. - 

3,61 


429 

See — Mischief. 




MUNICIPAL COMMISSIONER 




is a “ public servant” - - - . 

20 

2 

21 IlluBtr. 

liability of, for neglect to repair roads - 

240 



MURDER 



' 

what amounts to the crime of - . . 

258 

16 

300 & Excepte 

in what cases culpable homicide does not 




amount to • 

260 


300 Bxpts. 1, 

** , 



2, 3, 4, 5. 

proof of exceptions rests on accused 

260 



of knowledge or intention rests on prose- 




cution - - - . - 

260 



by homicide of perso/i whoso death was not 



1 

intended - . . - . 

266 


301 

on charge of, accused may be conv’ctod of 



[ 

minor offence - . - - . 

268 



punishment for - - - - - 

267 

>> 

302 

if committed by a life-convict 

268 


303 

attempt to commit . - - . 

272 


807 

punishment for, in ordinary cases - 

272 


n 

if. hurt is caused _ _ _ 

272 



accoi^anied by dacoity, punishment for 

332 

17 

3 ’^ 

See^CuipabZe Homicide. Dacoity. Suicide. 
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MUTINY 

! 

1 

1 


abetting the commission of • # - 

119 

7 

131 

( where the mutiny is committed in conse- 




quence • . . 

119 


132 

abetting assault en superior officer * - 

119 


138 

if assault is committed in consequence - 

120 


184 

abetting desertion - - 

120 


135 

harbouring deserter - - . . 

120 


136 

^ ^ in a merchant vessel 

120 


187 

abetting act of insubordination - -| 

121 


138 

circulating rumours, &o,, with intent to excite - 

425 

22 

605 


• INDEX. 


CV 


MUTINY ACT I 

Page. 

Ch. 

Section, * 

whether Naval or Military, not repealed or 




affected by the Penal Code - 
persons subject to, are not punishable for mili- 
tary offences under the Penal Code, when. - 

15 

1 

5 

121 

. 7 

139 

NATURAL RESULT ^ 


y 


of a man’s acts assumed to be contem- 
plated - 66,74,107,193,263,260,413 

• 



NAVIGABLE 




river, or channel, destroying or injuiing 

See — Mischief. NniHgation. 

NAVIGATION 

of a vessel, rash or negligent, showing want of 


17 

431 

regard for human life, &c., - 

232 

14 

280 

carrying passengers in unsafe vessel, - 

232 

)> 

282 

obstructing public line of - - - 

1 233 

M 

283 

injuring by mischief - - , - 

I 362 

17 

431 

endangering by removing lights, buoys &c. 

363 


433 

exhibiting false lights, buoys 

See — Mischief. 

1 232 

14 

281 

NAVY • 




offences relating to - - - . 

NEGLIGENCE ^ • j 

culpable, what it consists in - 
when very gross implies intention to injure 
death caused by - - - 253,268,269 

» case of medical men . - . 

must be personal act • - 229,239,271 

must be such as would naturally tause injury 
evidence of, must be affirmative 
unless presumed from facts of case 
where party injured has been guilty of - 
or person with whom he is identified 
where party injured is a servant 

119,121 

• 

269 

107 

# 271 

228,234 

230 

230 

230 

231 
241,246 

7 

I 

' 

131—140 

ill driving or riding on highw^ay - 

228 

14 

279 

in navigating a vessel . - - - 

232 

ff 

280 

.in conveying passenger for hire in unsafe vessel- 
unseaworthiness is a relative term^ • 
causing obstruction on highway or line of 

232 

232 


282 

navigation - • “ i • • 

permission to pass .does not constitute a 
^ highway- . - . - 

owner must not set trap for passengers - 

property which causes obstruction must 
be under control of defendant • 
occupier primarily liable - 
even for acts of others resulting from his 
conduct - - 

.233 

234 

235 

235 

236 

237 


283 

not for acts of servant - - - 

240 
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Page. 

Ch. 

Section. 

NEGLIGENCE— -coniinwed. f 




liability does not cease on parting with 




property- . - - - 

2^8 



purchaser how far liable - 

239 



who is “ in charge of property’* 

230 


■ 

ivossession of landlord 

239 



MunicipiJr ^ommissionors- 

240 



with respect to poisonous, combustible, or 




explosive matter - . . . 

242,243 

14 

284—286 

in regard to machinery - 

243 

»> 

287 

in keeping a dangerous animal - 

244 

>> 

289 

causing death, not amounting to culpable 




homicide - _ . . . 

268 

16 

304a 

^ee—Hwr^. ^Nuisa^ice. 




NOT GUILTY 




plea of entered, where prisoner refuses to plead - 

44T 



effect of plea . - - . . 

447 



NOTICE 




See — Contempt. Court of Justice. Owner. Service. 




NUISANCE 




pu\>lic, Vvhat is a 

221 

14 

268 

not excused on account of other advantage 

221 



may bo authorized by legislature 

223 



ncft justified by lap^e of time ’ - 

223 



summary remedy against - • 

223 



action not taken away by prosecution 

223 



negligent act likely to spread infection 

223 

>• 

269 

malignant act likely t® spread infection 

224 

>» 

270 

disobeyirlfe quarantine Is^w 

224 


271 

adulteration of food or drink for sale - 

225 

}, 

272 

sale of noxious food or dfink ' - • 

225 

>> 

273 

adulteration of drugs ... 

226 


274 

sale 0 ^ adulterated drugs 

226 


275 

sale of one drug as being another drug 

227 


276 

defiling water of public spring or reservoir 

228 


277 

making atmosphere injurious to health 

228 

» 

278 

rash driving* or riding . . . - 

228 

ft 

279 

♦ navigation of vessel 

232 

if 

280 

exhibiting false light, &c. . . . 

232 

ff 

281 

conveying person for hire in veiSsel overloadec 




or unsafe - - - 

232 

t> 

282 

obstructing public .way. or navigation i 

' 233 

ft 

283 

negligence with respect to poison 

242 

ft 

284 

fire or combustible matter 

242 

ft 

286 

explosive substance 

243 

ft 

286 

machinery - * - 

243 

tf 

287 

« pulling down or repairing buildings, 

243 

ft 

288 

an animal • - - 

244 

}f 

289 

punishment for any, not specially provided for 

246 

ft 

290 

Coctinjiance of, after injunction to discontinue 

246 

ft 

291 

obscene works, songs, &c. 

246,248 

ft i 

292,293,294 



INDEX. 


evil# 


Page. Ch. Section. 

NUMBER I ; 

defined - - * • 16 2-9 

OATH 

what the words means and includes - - 27» „ 51 

refusing to take an > - - - 150 178^ 

making false statements on, to public servanU- 161 ^ 181 

See — False Evidence. ^ 

OBSCENITY 

importing, printing, selling, &c., obscene books,! * 

L. i 246 14’ 292 

possessing obscene books, &c. , for purpose of | 
sale, &c. 248 „ 293 

singing obscene songs, &c. - -j 248 „ 294 

uttering obscene words, &c. - - 248 ,, „ 

See — Insult. * ' 

OBSTRUCTING 

public servant in discharge of his duty - - 156 10 186 

the taking of property by authority of public 

servant. ..... 154 „ 183 

• the sale of property by public servant - - 155 ,, 184 

apprehension of one’s self - - - 201 U 224'!& Explain 

of another- •- • 202 » 225 

a public way - • - * - 233,362 | j 

a public line of navigation - * -| 233,362 „ „ 

See — Mischief. Public Servant. | | 

OCCUPIER ' I I . 

of land not giving Police notice of riot, &c. • 126 8 154 

of land for whose benefit a riot is committed,! , 

liability of - • ^ * - . 126 „ 155 

his agents— liability of, in such cases - 127 13 156 

liability of, for nuisances on land - - 235 

OFFENCE 

committed out of British India - - - 2 ^ 3 

meaning of the word - - - - 26 2 '*40 

extended to special and local laws by Act * 

XXVII of 1870 .... 26 

not to law of England - • - 99,202 

committed out of British India - , - “ 1 1 1 

by servant of Queen within allied Sfete . 2^4 

jurisdiction of High Courts over - . 2 

a|)prehension of person charged with heinous, 
committed out of India - . 3 

under extradition treaties - - 4 

committed on the High Seas or in a foreign 
port - - - - . . 5—12 

punishable by English law , - - 3.2 

on land beyond local jurisdiction of Court -14 

by foreigner on British ship - - - 7. 




CVlll 


INDEX. 


OFFENCE— cojifmwed. 

or foreign vessel - - r> 

against the State, can only be prosecuted with 
sanction of Government or Advocate- General- 
committed by pi2blic servant, or Judge can in 
somer casesypnly be prosecuted by leave of 
Government^. Court «i • 
of contempt of authority, requires the sanction 
of the authority for prosecution . • 
relating to evidence requires sanction of Court 
for prosepution ... 

relating to documents given in evidence must 
bo prosecuted with sanction of Court 
*^ausing disappearance of evidence of - • 
joinder of several offences in same indictment - 
what acts or omissions do not constitute an 

act of person bound by law, or 
believing himself bound to do it- 
act of Judge acting judicially 
act done pursuant to order of a Court of 
Justice - - - . - 

act of person justified, or believing bim- 
self to be justified in doing it - 
• .^^cident in doing lawful act 

act likely to cause harm, but done to pre- 
vent other harm 

act of child jinder seven years of ago 

above seven, but under twelve, and 
of immature understanding 
act of person of unsound mind • 
act of intoxicated person 
act done by consent, not intended or 
^nown to be likely to cause death or 
grievous hurt - * • * 

act not intended ‘to cause hurt done by 
consent, for benefit of a person 
< act done for benefit of child with consent 
of guardian - - - , 

* of person of unsound mind 

act done for benefit of a person without 
cotlsent - - , - 

communication made in good faith 
act to* which a person is compelled by 
threats - • • 

act causing very slight harm 
act done in, exercise of right o^ private 
r defence - * 

when the right exists - 
unnatural 

See — Private Defence. 

oppicek' 

jinlawful orders of, do not protect soldier 
obey^ order to disperse unlawful assembly - 
See— Assattit. Insubordination. Mutiny. Punishment 
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Section. 
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172 



377 



177 

11 
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439 
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48 

» 

76 

48 

)> 

77 

48 

n 

78 
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79 

63 

>> 

80 

64 

)) 

81 & Explan. 

66 

)> 

82 

66 

» 

83 

68 

i) 

84 

-73 

li 

85,86 

74 


87 

75 


88 

76 


89 

75 

}i 

i) 

78 

i 

92 

79 


93 

82 

4 

94 & Explaus. 

• 

» 

95 

84 


96 

84,95 

310 

V 

16 

97-106 , 

377 & Expfap. 

54 



57 



* 
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CIX 


OMISSION * 

what the word donotos - • - 

illegal, when included in the word act - 
offence caused partly by omission, and partly by 
act 

constituting an abetment • - • 

to give information when illegal - 109,148,153 
to assist a public servant 

to supply food, medicine, &c. - - - 

to aid an arrest - - - - - 

by public servant to apprehend 
death caused by illegal - 

See — Agent. Document. Evidence. Owner, ruhlic 
Servant. Riot. 

ORDERS 

of officer, when a justification to soldiers 
of parent or master, no justification 

nor of husband - . . - 

of Foreign Government . - - - 

of Judge or Magistrate - - . • 

OWNER 

of land not giving Police notice of riot, Ac. 
of land for whose benefit a riot is committed, 
his liability - - - - » - 

his agent — liability of in Such cases 
liable for nuisances on bis land - 


Page. 

Ch. 

Section, 

23 

2 

88 

23,254 


32 

25 


36 

96,97 


107^108 


120) 

0 

10 

176) 

. 157 
255 

u 

187 

167 


• 

199,200 

254,269 

11 

221—222 


186 8 154 

126 „ 155 

127 „ 156 

233 14 283 


killing, poisoning, maiming, or rendering useless 
an, • • “ • , - 

See — Mischief. 

PARENT 

may chastise child 
’ has right to custody of child 

PARLIAMENTARY REPORTS 

are privileged - - - - - 

PATEL 

Soe^Police Patel. • ^ 

PEACE 

breach of tho, provoking to - . - 

See— Riot. 

PENAL COD® 

takes effect from what date . , - 

in what places - 
as to what persons - 


361 17 429 


435 22 504 


1 1 1 

^ >» 

1,2 „ 2,8,4 
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INDEX, 


PENAL CODE— con<inwec?. 


Page, 


Cii. 


Section. 


what laws it does not repeal 
penal servitude - 


28,29| 


5 

53,56 


PERJURY 


Sec — Fals^ Evidei^y. ^ 

PERSON 

meaning of the word ^ - - 

every person liable for offence committed within 
British In'dia - • 

every person who is liable to be tried in British 
w..^,India for an offence committed beyond its 
limits is subject to the Penal Code 


If) 2 


11 


112 


2 


M 


3 


PERSONATING 

a soldier - - - - 

any public, servant 
another, for the purpose of a suit 
fraudulent intention not necessary 
use of fictitious name not criminal 
a juror or assessor 

See — \)heatiiuj, 

PHYSICIAN* 

unskilful treatment, by • 


121 7 

142 9 

179 11 


179 

180 
205 


11 


140 

170,171 

205 


229 


270 


PIRACY 

what it is - 

admiralty jurisdiction over 

PLATE 


making or counterfeiting a, for purpose of 
forging will, or valuable security, &c. 
possessing such a ' - 

making or • counterfeiting a, for purpose of 
committing any other kind of forgery 
possessing such a - - - - 

making or possessing a, for counterfeiting 
trade, thr property -mark 


388 

383 


17 


472 


)} 


384 

384 


18 


473 

474 


389 „ 


485 


See — Forgenj. Qovernment Stamp, Trade-mark. 
PLEAS 

to the jurisdictiop - •» 

not guilty 

previolis acquittal . - . . 

conviction - , - - 

POISON 

negligence, &c., with respect to 
administering with intent to cause hurt, &c. 
whaLia^an administering ... 


442 

446 

447 
447 


242 14 

283 16 

284 


284 

328 


See— Drugf 
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POLICE PATEL i 

Page. 

Ch. 

Section. 

no sanction needed for prosecution of in 




Bombay. See “ Addenda” - 




POSSESSION. 


• 


what amounts to ... - 

21 

2, 

27^Expl. 

of coining implements what amounts to » 

209,213 


stolen goods ... - - 

• 32k 



several persons may have 

209 



of stolen goods is evidence of theft 

321 



what amounts to a receipt of stolen property • 

344 


• 

of immoveable property, how acquired - 
and use of false weight or measure, evidence of 

367 



fraud 

210 



PRESIDENCY 




meaning of the worjJ - . . 

i 17 


18 

PRESUMPTION 

1 

1 


of mental capacity in children > - -! 

66 

! 


adults . - 

68 

1 


lunatics - 

68 



of physical capacity for rape . . - 

« of knowledge in a drunken man who commits 

67 



offence 

73 



in favor of innocence - . - - 

that every one knows probable result of his 




.act - - - 65,74,107,193,25^414 




depends on tbe^facts of each 




case 

252-413 



of negligence from nature of act done • 
of theft from recent possession of stolen 

230 


• 

property . - _ . - 

• 321 



See — Intention. Malice. , 

. 



PREVIOUS ACQUITTAL 




plea of • - - - - . - 

447 



how proved ^ . 

453 



result of plea, when found against the prisoner - 

453 



PREVIOUS CONVICTION 



• 

effect of, in increasing punishment 

46 

3 

76 

must have been under Penal Code 

47 


u 

and after release from former imprisonment* - 

47 



form of indictment charging a - / > 

470 



plea of - - - - * - 

447 



how proved • - . - . - 

453 



rOult of plea, when found against prisoner 

453 

i 


PRINCIPAL AND ABETTOR ‘ - 

96 



See — Abetment. 




PRINTING 



50] 

or engraving defamatory matter 

See — Dejamation, Obscenity. 

424 

21 
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PRISONER 

Page. 

Ch. 

Section. 

suffering or aiding escape of - 

117,118 

6 

128,129,130 

PKIVATE DEFENCE 




the right of i" - - - • 

84,95 

4 

96,106 

act done in esj>rciso of the right of, no offence - 

84 

ii 

96 

when the right of, exists ‘ - 

84,86 

i} 

97,98,99 

against act of public servant 

85 

i} 

99 

private person performipg public duty - 

of the when the right of, extends to causing 

90 



death - • - 

86,92 

f » 

100 

when only to causing less harm, - 

87 

i) 

101 

how long the right of, continiios - 

87,93 

>> 

102 

property^ when the right of, extends to cans- 




ing death . > - . - 

87,93 


103 

when only to causing less harm 

88 

)) 

104 

how long the right of, continues 

88 

j» 

105 

innocent person, injured in the exercise of the 
right of - 

Culpable * Homicide committed in excessive 

89 


106 

exercise of right of, when not murder 

264 

16 

300 Except j 2. 

PRIVATE PERSON 

1 



when bpnnd to arrest, or justified in so doing • 

92,157 



PRIVILEGED DOCUMENTS - - . - 

147 



income tax scheduled are not 

147 



PRIVILB^D COMMUNICATIONS 




what are ‘ 

duo care hnd attention necessary 415,421,4<23 

414—423 



PROPERTY,, delivery up of stolen to owner 
PROPERTY-MARK ' 

322 



what is a 

“ using a false property- mark,” what consti- 

386 

18 

479 

tutes 

388 


‘ 481 

using a false property-mark with intent, &c. • 

388 

* •»> 

482 

counterfeiting, &c., ordinarilly used by another - 

389 

)) 

483 

by public servant, &c. 

389 


484 

possessing die, plate, &c., for counterfeiting 

389 


485 

a false, possessing with 




intent to use it 

389 

>, 


selling goods v?ith false, knowivig, &c. - 

390 

1 » 

486 

making false uiark on goods . . 

390 

ft 

487 

on any receptacle for ^oods - 

390 

ft 

*» 

‘ making use of such false mark 

390 

)} 

488 

deshroying, A;o., a, with intent to injure any 



.489, 

person - ‘ - 

391 

ft 

See — For^gery, Marie. Trade-Marlc. 
PRQVOOATION 




,^hen culpable homicide committed under, is 



* 

not ffiurder - 

• 260,265 

16 

300 Except. 1 



* 

Provisoes & Exp 
Except. 4 & Exp 
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PROVOCATION-contmwed. i 

given by public servant in excess of authority - 261,264 
must be in proportion to violence used • - 262 

by word sufficient . - . . £62 

act must be committed under induenco of - 263 • 

causing hurt on - - - . . 286 16 

. grievous hurt on - . - ^ 287 ✓ 

using criminal force on - . - .j 295,29% ], 

See — Insult, Riot. i , 

J^UBLIC • i 

what the word includes - . - , -i ^ 

PUBLIC JUSTICE ! 1 

offences against - - . . -il64~205 11 

not to be entertaiiie;^ without permission - X72 

See — False Evidence. Public Servant. i 

PUBLIC PLACE . ! 

i 

what IS a “ • • m m . 248 

HiBLIO SERVANT I 

who are included in this term . . J 18 2 

cannot be prosecuted for official acta without! 

permission - . - . J 134* i 

defence against acts of - . . ^ J _ ^ I 

should show his warrant • . * J yjl 

abetting an offence - - - -I x()3j g 

concealing a design, fyo., which it is his duty to! ! 

•prevent . - . , . 

voluntarily allowing prisoner of State of War to # I *’ 
escape, from custody - - • 117 6 

negligently allowing prisoner of State of War to * 

©scape 117 „ 

assault, &c., on, while suppressing riot, &c. - 126 8 

taking a gratification, &c., improperly - > 132 9 

person expecting* to be a, taking a gratifica- 
tion, &c. - - - . . 132 ,, 

abetting the taking of bribes of gratification -1 136,137 „ 
obtaining valuable things for inadequate consi- ” 

deration, Ac. - - - . 13g 

disobeying direction of law, with a view to injure ; 

any one - - . . 139 

framing incorrect document - ; - -i 139 

unlawfully engaging in trade - - -! 140 , * 

bijying or bidding for property - - -j I4i ” 

personating a - - . . . 142, ” 

wearing garb, or token of - - 142 ” 

oofi tempt of the lawful authority of - - 142—164 10 

charges of, not to be entertained without 
sanction - - - - - I43 

committed by British subject how cognis- 
able 143—147 


SlCTION. 


,334 
335 • 

362,366,868 and 
Explans. 


191—229 


18j 

2 21 

134; 


85j 

4 9D 

91 


103! 

5 116 

losi 

.. 119, 

0 1 


117 

• 

6 128 

117 
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126 

8 152 

132 

9 161 

132 

» II 


1?2,163,164 

165 

166 

167 

168 

169 

170 

171 

172—190 
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Section. 

PUBUO SERVANT— conMnwedl. r 



fines upon British subject for contempt, how 



levied ------ 

147 


punishment may be remitted on submission - 

148 


absconding to awoid servioe.of summons, &o,, 



issued by ^ - 

142 10 

.172 

preventing service of summons, &c. 

143 „ 

173 

non-attendance in obedience to order - 

144 „ 

174 

order must be by competent officer - 

145 


personal ser^ce of, must be proved - 

145 


departure without leave of - - 

144 „ 

>» 

omission to produce or deliver up document - 

146 „ 

175 

give notice or information to public servant- 

148 „ 

176 

j / of an offence committed - - • 

148—178 

202 ) 

furnishing false information to public servant • 

149 10 

177 

respecting an offence committed 

149—178 j” 

203 ) 

•refusing to be sworn by - 

166 10 

178 * 

to answer question of - - 

150 „ 

179 

to sign statement before 

151 „ 

180 

making false statement on oath before - 

151 „ 

181 

giving false information to make a public ser- 



Vant use his power to the injury of another - 

152 „ 

182 

resisting the taking of property by lawful 



authority of - - • . ' - 

154 „ 

183 

obstructing sale of property by lawful authority- 

155 „ 

184 

illegal purchase of, or bid for property offered 



for sale by public servant 

156 „ 

185 

obstructing public servant in discharge of duty • 

156 „ 

186 

omitting to assist public servant 

^57 „ 

187 

if aid is demanded - - . 

157 „ 

n 

disobedience to order of duly promulgated 

168 „ 

188 & Explan. 

effect of magisterial orders 

159 


threat of injury to public servant ^ 

163 „ 

189 

to restrain any person from applying 



^ to public servant for protection - 

163 „ 

190 

disobeying directions of law, in order to screen 



offender . - - . . 

197f 11 

217 

to save property from forfeiture 

197 „ 


framing incorrect record or vnriting 

198 „ 

218 

' to save property from forfeiture 

198 „ 


making order, &o., contrary to law . ‘ - 

198 „ 

219 

keeping person in confinement contrary to law - 

199 

220 

omitting to apprehend, &c., person accused, &o. • 

199 „ 

221 

suffering him to escape J- 

199 

77 

omi^ting to apprehend, Ac., person sentenced - 

• 200 „ 

222 

voluntarily si^ering him to escape 

200 „ 

>7 V 

negligently suffering escape of person in confine- 



ment - - V - - - * 

201 

232 

insultijing or interrupting a, during a judicial 



proceeding - - 5 

204 „ 

228 

committing culpatZs homicide by exceeding his 


. 

• powers, is not guilty of murder, if acting 



hondjfide - , . • . - . 

264 16 

• 

300 Except. 3 
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PUBLIC SERVANT — continued. 

Page. 

Oh! 

SBCTfON. 

causing hurt to, to deter him from doing his 




duty ..... 

2U 

; 16 

332 

grievous hurt, with the like object 

286 

* it 

333 

using criminal force towards, &o. 

296 

• 

358 

destroying, &o., land-mark fixed by authority 




of - ... - 

363 


'434 - 

counterfeiting a property-mark used by a 

38S 

) iS 

484 

making false marks upon goods to decoive 

39fl 

\ » 

487 

or on a receptacle for goods 

. 39C 

’ » 

it 

making use of such a false mark 

390 

* it 

488 

See — Private Defence. 



• 

PUNCHAYET 




member of a, may be a Judge, within the 




meaning of the Code - - - - 

18 

2 

19 0 

may be a Court of Justice, within the meaning 




of the Code , > - - . 

18 


20 

member o( a, assisting a Court of Justice is a 




** public” servant . - - . 

18 

a 

21 

PUNISHMENT 




, when to be under Penal Code - 

1 

1 

2 

when to be under law of England 

12 



to what kinds of, offenders are liable • 

28, 

3 

53 

sentence of death may be commuted, when and 

1 



by whom . - . . . 

28 


54 

transportation for life may be coi^muted, when 




and by whom - . 

29 

,, 

55 

any sentence may bo remitted - 

29 



iiuropeans and Americans to be sentenced to 




'penal servitude instead of to transportation - 

- 29 

}, 

56* 

fractional terms of, how calculated 

29 


57 

transportation may be awarded in^ead of im- 

• 



prisonment, when - - . _ 

30 

tt 

69 

when imprisonment may be partly rigorous and 




partly simple - - - - - 

31 

it 

60 

forfeiture of property - 

32,34 

it 

61,62 

fine - - - - - ^ - 

35,38 

it 

63,70 

how it may bo applied - - - * - 

35 



limit of imprisonment in default of payment of 



. 

fine 

36,38 

it 

66,69 

of offence punishable with fine only 

37 

it 

67 

within whaA time fine may be enforced - • • 

38 

it 

70 

mode of enforcing payment of - 

39 



limit of, for offence which is made up*of several 




offences - - - • , - 

39’ 

it 

71 

li Ait of, when several offences proved - - » 

40^ 



where person guilty of one of several offeiicesf 




the Judgment stating that it is doubtful of 




which - - 

. 44 

it 

72 

solitary imprisonment, - . . - 

45 

•it 

73 

limit of • 

46 

it 

74 

in case of previous conviction - - -j 

46 

tt 

76 
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Page. 

Ch. 

Section. 

QUARANTINE ^ 





disobeying rule of - - - 

- 

224 

14 

271 

QUEEN 




. 

meaning of the wprd - - 

- 

16 

2 

13 

QUESTION 





refusing to answer a, put Sv public servant, 




when an offence 


ISO 

10 

179 

RAILWAY SERVANTS 





Act IV of 1879 - ... 

" 

497 



SAFE 





V, what amounts to- * , - 


307 

16 

375 

penetration is sufficient 

* 

307 


„ Explan. 

‘cannot be committed by a man on his wife 


307 


„ Except. 

unless she is under ten years of age 

• 

30? 

)) 

}> 

presumption as to incapacity for, in case 

of 




children . _ . . 

* 

67,310 



what amount of consent will be an answer 

to 




charge of - - - * 

• 

307 



must be an intelligent consent 

- 

307 



hu&band may be indicted for aiding 

. 

310 



evidence in cases of « 


308 



punishment for - . - . i 


307 

14 

376 

RASHNESS 





culpable, what it consists in ^ ^ 

- 

269 



in making a false charge, which is believed, 

no 




offence ----- 

- 

188 



will be defamation - 

i20 



amouutiitg to culpable homicide 107,253,257,269 


1 

' 

endangering life or safety 

- 

287,288 

16 

336,338 

in medical treatment c- - -, 

• 

271 



RATIFICATION 





changes private acts into acts of State - 


54 



REASON TO BELIEVE 





meaning of . - 


21,62 

2 

26 

EECETVING 





property taken in waging war with or making 




depredation on ally of Government - 

- 

117 


127 

RECEIVING STOLEN PROPERTY 





whaf is “ stolen property’* * 

- 

344 

17 

410 

must be the identical goods l^toleu 


345 


V 

what amounts to receiving- * - 

- 

344 



by subsequent ratification - 

- 

345 



guilty knowledge of theft 

- 

345 



husband may receive from wife - 

- 

346 



•wife may bo convicted of 

. 

846 



how punishable - - * - 

“ 

344 

i 

411 



INDEX. 


RECEIVING STOLEN PROPERTY— continued. _ 

stolen in daooity - - - ^ . 

from a dacoit with knowledge or belief - 
habitual, or dealing in it - 
assisting in conceaHng or disposing of stolen 
property - . . . - 

RECORD . • 

public servant, framing incorrect, to secure 
offender • • 

forging a, of Court of Justice - - • 

See — Forgery, 

REFORMATORY 

juvenile offenders may be committed to 
EEFOSAIi TO PLBA6 
effect of “ 

REGISTER 

forging a, of birth, baptism, marriage, or burial- 
* See— Forflfeny. 

EEGULATIONS * 

II of 1802 (Jurisdiction of Civil Court) -I 
XXV of 1802 (Revenue Settlement) - • -I 
. XXVIII of 1802 (Madras : Distress) - 

• • §27i 

§34 - 

1 of 1803 (Board .of Revenue) 

^40 - 

II of 1803 (Collectors) §§ 60,61,64 

V of 1816 (Village Punchayets) - 
VII of 1816 (District Punchayet) - 
XI of 1816 (Police) 

XII of 1816 (Disputed Boundaries ; Pun- 
chayet) 

V of 1822 (Jurisdiction of Collectors) - 

IX of 1822 (Malversation) - - - 

III of 1826 (Perjury) 

VII of 1827 (Native Judges) - • - 

RELEASE « 

|raudulent, of any demand, or claim 356,357,359 
RELIGION 

offences against . - - - - 

REMISSION ^ 

of punishment - 

violating condition of - - - - 


Page. Ch. £ 

846 17 412 

346 „ 

347 413 

348' „ , 414 ■ 


189 10 167 

381 18 ^6 


153 „ 466 


17 421,482,424 


249,250 15 295,298 


28,29 8 54,55 
29,204 11 227 



REMOVAL 

to transportation is ordered by local Ckivomment 
from one Jail to another - * - 

REPEAL ‘ 

Penal Code does not repeal 3 & 4 Wm. IV, Ch. 85- 
or any subsequent Statute^ affecting the East 
India Company or their territories 
or any mutiny act, naval or military 
or any special or local law - 

"repealing act 

• XVII of 1862 . - - . - 

EESQitT 

of proceedings in Court of Justice privileged - 
of public meeting not privileged 
of Parliamentary debate privileged • 

REPUTATION 

forging documents for purpose of hurting 
another* - . ‘ . 

See — Bef amotion. Forgery. 

RESCUE " , , 

of prisoner of State or of War - 
of any person from lawful custody for offence - 

See — Escape. Harbouring. ' 

RESERVOIR 

defiling or, corrupting water of- 
fer agricultural purposes,' committing mischief 
by destroying, &c, - 

See — Mischief. 

eesistinIj 

apprehensidn of himself for an offence * 

another - - - - 

See — Apprehertsion. , 

RESTITUTION 

of stolen property 

of possession of land - - -i 

RESTRAINT. 

See — Wrongful Restraii^t. 

RETENTION 
See — Wrongful Retention. 

RETURN 

from transportation, unlawful • 


Pasb. Ch. I 


383 18 469 


118 6 130 

202 11 225 


228 14 277 
362 17 430 


201 U 224 

202 „ 225 


21 2 23 


W 


INDEX. 
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KBVISION 

power of High Court as a Court of 
cannot reverse finding of fact 
jRrE W AHD 


RIDING 

rash or ‘negligent, showing want of due regan 
for human life, &o. - - - 

RIOT 

what constitutes the offence of - 
* punishment for - - - . 

security after conviction for 
when armed with deadly weapons 
each person in a riot, guilty of offence commil 
ted by any other • - - , 

assaulting, &c., public oflRioer suppressing riot 
provoking a - - - • 

not giving the Police notice of - 
persons on whose behalf it takes place, h: 
♦ liability - - - - 

liability of his agent or manager- 
hiring persons to take part in* - 
being hired to take part in • 
harbouring such persons- - • ^ ‘ 

See — Affray. TJnlawfui assembly . * 

RIYER 

navigable, injuring 
See — Mischief. 

ROAD 

destroying or injuring a public - 
See — Mischief, 

ROBBERY 

what constitutes the offence of - 
actual possession necessary 
when theft amounts to - 

extortion amounts to - - 

bond fide claim of title negatives charge of , 
punishment for simple - - - 

attempts to commit • 


hurt 

if armed with deadly weapons 
belonging to, or being associ 
with, a gang for - 


Page. 

Ch. 

449 


449 

• 

192 

11 ’ 

196 




228 

14 

123 

8 

123 

» 

132,276 


123 

» 

• 124—130 

>» 

125 

a 

125 

)) 

126 

i) 

126 


127 

M 

124 


127 

» 

127 

a 

362 

P 

# 


362 

>1 

328 

11 

330 

.328 

}) 

329 

n 

830 

331 


331 

0 


381 


332 

.8 

it 

332 

ft 

333 

d 

ft 

333 

't . 

' * 

' »i 


Section. 



cxx 


INDEX. 


SAFETY 

public - - - - 

act showing want of regard for personal 
causing grievous hurt by such an act - 
See — Adulteration. Infection. Navigation. Nui8ance.\ 
Biding. River. ^ 

SAILOR. 

See— Assault. Desertion. Insuhordination. Mutiny.\ 
' Punishment. 

SANCTION ’ 
c of Government or Advocate- General wheni 


Necessary for prosecution 
di Court when necessary 


118,136,249 

135,143,172,377 


toi 


SEA-MARK. 

destroying or removing, &c. 
exhibiting false, Ac. 

See^Mischief. 

SEAL 

malfing or counterfeiting a, with intent to forgej 
a will 6r valuable security 
to commit any other kind of forgery * 
possessing a counterfeit seal with intent 
forge, &c. - * • 

to commit any other kind of forgery - , 

SEAMAN 

power of captain to punish and confine 
See — Forgery* GovernmenUtStamp. 

SECTION 

what the word denotes - - - • 

BECUElT'i' 

to keen the peace or after conviction - 132, 

297,334| 

See— Faluoble ^Security. 

SEDUCTION 

abducting or kidnapping a woman with a viewl 
to . ‘ . 

concealing person so abducted • 
SELF-PRESERVATION 

how far an excuse ‘ - 


Page. 


287 

288 


Ch. 


.! 


232 


384 

384 

384 


280,289 


27 


802 

808 


65 


18 


Section. 


336-337 

838 


433 

281 


472 

473 


50 


366 


See— Private Defence* 

SENTENCE. 

B^^Comnhutatim. Forfeiture, Punishment, Re- 
mUsion, 
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BKEVANT 

Page. 

Oh. 

SEqjrioN. 

* 

of Qneen, who commits offence in Foreign 




State 

2 

1 

4 

meaning of term - - - - 

17 


14 

charged as abettor of his master 

105 



possession of, is possession of the master, when - 

22 

1 

27 Explan. 

theft by, of master’s property - - ■ 

328 

17' 

381* 

criminal breach of trust by - - 

342 

i> 

408 

who is a servant . . _ . 

408 



See — Public Servant. 

• 



SERVICE 



» 

breach of contract of, during voyage or journey- 

391 

19 

490 A Explan. 

immaterial with whom contract was made 

894 


„ Explwi. ' 

to attend on, &c., helpless persons 

394 


491 

does not include servants hired by the month - 

392 



case of gratuitous engagement - 

392 



severance of contract . - - , 

392 



punishment does not operate as a - 

398 



whether charge negatived by bond fide belief of 




right to quit service . - - - 

393 



contract in writing to serve at a distant place 




to which servant is or is to be con- 




• veyod at master’s expense 

394 


492 

not necessarily in one writing 

396 



wjiat the writing must contjun 

395| 



whether verbal acceptance of written offer 

' 1 



sufficient • - - - , - 

3^6 



whether signature necessary # - - 

396 



labourer can only be punished once : sed 




• quccre n • - 

397 



SEbItiCE of PK0CE8S 

0 


• 

absconding in order to avoid service of summons 




or order - - - * - 

• 142 

10 

172 

preventing service of summons or order 

143 

n 

173 

SERVITUDE 



9 

Penal 

28,29 

3 

63—66 

SEVERAL OFFENCES 




punishment of - - - . . 

39 


•71 

appeal in case of - - . . 

44 



SEXUAL INTERCOURSE 




evidence of - -- - t • 

307,405 



See — Kidnapping. Marriage. Rape. 



• 

SHCfOTlNG ■ . 




• 

with intent to kill - - - . 

272 

16 

307 Ehistr. (ej 

causing hurt by - - 

282 


324. 

grievous hurt 

282 


326 

SLAVE 




importing, buying, or selling, &o., a - 

* 

^04 


3?6 


2 



oxxn 


INDEX. 


SLAVE—continwed. 

Page. 

Ch. 

Section. 

doing habitually 


16 

371 

kidnapping a person in order to make him 
jurisdiction over offences under Slave Trade 

303 

)} 

867 

Act • ^ “ • - » 

6 



SLIGHT HARM 


• 


act causing, not an offence * - 

83 

4 

95 . 

SOLDIER 




person not being, who wears dress of, how 



140 

punished . . . . > 

121 

7 

, how far justified by order of officer 
^ See* -Assault. Desertion. Insubordination. Mutiny. 

54 



^ ' Punishment. 




SOLEMN AFFIRMATION 




substituted by law for an oath is included in the 
term “ oath” - - - - 



• 

27 

2 

51 

evidence given on, by Christian witness, is not 

indictable ‘ - - 

168 



SOLITARY CONFINEMENT 




c 

45,46 

3 

73,74 

See — Imprisonment. \ 




SOVEREIGN 




of the United Kingdom denoted in the Cotle by 




the word ” Queen” • • 

16 

2 

1 

13 

SPECIAL LAW 




list of these in force . - - . 

15 



meaning of the term 5* . - . 

27 

)> 

41 

offence extended to breach of, in certain.cases- 
no ” special” is repealed or affected by the Penal 

26 

>* 

40 

1 

Code 

15 

1 

6 

breaeff of, may be also an offence under Code - 

13 



appeeJ against sentences under - 

14 



abetting breach of, how punishable under Code 

99 


• 

STABBING ; 




, causing hurt by - - * - 

282 

16 

324 

grievous hurt by - 

282 

it 

326 

STAMP ' . 




offences as to - - - 

« 

216,219 

12 

255, 26i 

STATE, ACTS OP 




what are - - - * - 

50 



municij)al tribunals have no jurisdiction over - 

50 



become so by ratification * - 

'54 



ST4TB 



• 

offences* against the - 

111,118 

6 

121,1^*0 


« 
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CXXll 


STATE— rconimwed. 

can only be prosecuted with sanction ofj 
Government or Advocate-General 

STATE PRISONERS 

voluntarily allowing public servant to escape ^ 
negligently doing bo - - * - 

aiding escape of, or harbouring him 

STATE PROCEBDtNGS 

are privileged from production - 

STATUTES 

^5 Edward III, st. 5 ; c. 2, (Treasons) • 

6 Richard II, st. 1 j c. 7, (Forcible Entries) 

11 Henry YII, c. 1* - 

13 Elizabeth o. 5, (Fraudulent Conveyances) 

1 William & Mary, st. 2 ; c. 2, (Bill of Rights) 

13 George HI, c. 63. §§ 23-25 - 

21 George III, c. 70, §§ 1—3 - 

„ » §§ 4-6 . 

. » » § 24 

33 George III, c. 62, § 62 

» § 137 # - 

„ » §156 

33 George III, c. 155, § 110 
37 George III, c. 142, § 28 • 

39 & 40 George III, o. 79, §§ 3—4 
.39 & 40 George III, p. 94, § 2 - 

§8 George III, c. 84, (to remove doubts as to| 
validity of certain marriages) 

4 George IV, c. 71, § 7 - 

7 George IV, c. 64, § 27 - » 

9 George IV, c.31,S7- 

„ » § 17 ' 

9 George IV, c. 74, § 7; (Criminal Justice! 
Inwrovement) 

§56 
§66 
§ 66 
.§69 
§ 110 
§112 

3 & 4 William IV, c, 85, § 76 - ' 

6 & 6 William IV, c. 64 - - • 

6 & 7 William IV, o. 85 - 

86 . §2 
85, § 3 
2 , §1 - 

96, §§1,2,3- 9,11,12,13 

19, § 5 - 

40, § 2 . 

81, §§1,4 . 


Page. 


1 Victoria c. 
1 Victoria c. 
7 & 8 Victoria c. 
12 & 13 Victoria c. 
14 & 15 Victoria c. 
14 & 16 Victoria c. 
14 & 15 Victoria c. 


118 


11 ?! 

117 

Iffe 


147 


112 

129 

50 

181 

1291 

138 

53 

54 

53,56,62 

1381 

141 

6,12 

6f7 

141 

54 

72 

399 
• 64 

. 10 | 

11 

. 68 

99 
14 
68 
405 
435 
322 
196 
141 
• 400 

399 
13 
453 
10 

13 

399,400 

72 


Oh. 


Section. 


128'* 

129 

130 
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Page. Cm. 

Section. 

STATUTE S — continued . 



17 & 18 Victoria o. 104^ (Merchant Shipping, 

- 


1854)- 7,10,11,12 



S 2 - 

10,11 


§104 . 

281 


§§211-213 - 

10 


1 S239 - - . 

281 


SS 26'/ ,268,270 - 

10 


18 A 19 Victoria c. 01, § 21 - 

11,12 

■ 

19 & 20 Victoria c. 97, § 3 



20 Victoria 0 - 13, §§ 40,41 (Mutiny) 

32 


21 & 22 Victoria c. 106, (Better Government of 



India) 

1,17 


^ 23 & 24 Victoria c. 88, § 1 - 

9 


, - § 2 . - -I 

12 


^4 & 25 Victoria c. 67, § 42 (Indian Councils)- 

443 


24 & 25 Victoria c. 96, § 68 (Larceny Consoli* 



datioii) - 

343 


§ 116 - 

471 


24 & 25 Victoria c. 97, § 42 (Malicious Injury 



to Property) - 

99 


24 & 25 Victoria c. 100, § 57 - 

101,402 


24 & 25 Victoria c. 104, | 9 - 

7,443 


28 A 29 Victoria c. 64 - 

399 


30 & 31 Victoria c. 124, (Merchant Shipping 



1867) §11 - ■ - 

11,12 


S3 & 34 Victoria c. 52, (Extradition) §§ 15,17, 



18,26 - 

4 


34 & 35 Victoria c. 34, (European British, Sub- 



• jects Extension) 

444 


36 & 37 Victoria c. 60, (Extradition Amcnd- 



, ment) § 4 - 

4 


37 & 38 Victoria o. 27, (Colonial Courts) § 2 - 

3,13 


39 & 40 Victoria c. 46, (Islave Trade) §§1,3 

0,12,303 


41 & 42 Victoria o. 73, (<TerritorialWatec Juris- 



diction) §§ 2,3,7 

5,6 


STOLEN PBOPERTY • 



tak*ing or offering reward for return of - 

192 11 

215- 

definition of term - _ - . 

344 17 

410 

dishonestly Receiving . . - - 

344,340 „ 

411,412 

habitually dealing in - 

347 „ 

413 

assisting in, concealing, or disposing of 

348 ,, 

414 

may be restored to the owner - 

322 


See — Receiving Stolen Property. 



SUICIDE^ 



culpable homicide^ upon one who voluntarily suf- 



fers death, is not murder ‘ - 

265 16 

300 Except. 5 



lllustr. 

abetmdnt of, of child, lunatic, or person intoxi- 



cated ------ 

271 „ 

805 

jibetment of, in other cases . - . 

271 „ 

806 

attempt to commit • • * , " 

.274 „ 

309 
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SUMMONS 


Page. 

Oh. 

Section. 

absconding to avoid ^ - 

- 

142 

10 

172 

preventing service of - - 


143 


178 

disobedience to - 


144 


m 

not an offence if officer incompetent to issue 

145,153 

• 


personal service must bo proved 

- 

145 



SUTTEE 





what offence is committed by tbose who aid 

in 

2rfi 



TAKING 





away minors - - . . 

- 

29a 

16 

861 

married woman - - - - 

- 

407 

20 

498 

what is a taking away - 

- 

407 



consent of person taking is immaterial - 

- 

408 



TENANT 





liability of) for nuisance on land 

- 

235 



TENT. 




' 

See — Theft. 





TESTAMENTARY DOCUMENT 





* any, is a “ will” - - 


23 

2 


See— ' 





THEFT 


• 



starvation is no ('.xense for • - * 

. 

65 



definitions of the offence - - 


311 

17 

378 & Explans. 

•can be of moveable property only 

-1 

311 

ft 

it 

that which is fixed becomes moveable when 




severed ----- 

. 

, 311 


• 

what amounts to a moving 

- 

311,321 



absence of consent sufficient - • 

- 

• 314 



consent may be implied 

. 

311 



effect of wife^s consent 

. 

1 313,316 



permanent deprivation not required 

- 

1 314 



dishonest intention necessary - 

- 

[ 314 



personal benefit not necessary - 


316 



bond fide claim of right negatives dishonesty 

-i 

314 


• 

mi^t bo from person in possession 

- 

311 


• 

what is possession 

- 

318 



not necessarily from owner , 

- 

315,464 



may bo committed by the owner 

- 

317 



cases of husband and wife - ^ 

. 

316 



where possession obtained by trick 

- 

319 



^lone, where possession rightful . 

- 

320 



or property parted with - - ^ 


320 



recent possession is evidence of 


321 



restitution of stolen property - 

- 

322 



.punishment for, in ordinary oases 

- 

313 

17 

879 

if in building, tent,* or vessel - 

- 

323 

1) 

380 

not cognisable by head of village 

- 

323 



by clerk or servant 


323 

1 


88f 
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TILEFT— continued. .. 


• 


ntper preparation for causing 

/ 



death - - - -j 

828 

17 

390 

when it amounts to rohhery 

328 


it 

belonging to a gang of persons associated for 




^ habitual ^ - 

333 


401 

See — Dacoity, Extortion. RoUery. 




THREATS 




acts done under, when n6 offence 

82 

4 

94 & Explns. 

‘ of injury to public servant 

163 

10 

189 

to restrain any person from applying to 

' 



public servant for protection 

163 

)> 

190 

** See-* Extortion, Intimidation.^ • 




THUt. 




who comes under the denomination 

274 

16 

310 

punishment for being under a - 

274 

a 

311 

TITLE, bond fide claim of 




no excuse for an unlawful, assembly 

122,129 



negatives a charge of iiheft . - 

314 



or extortion 

326 



‘ or robbery 

330 



‘ or breach of trust 

341 



when an answer to charge of criminal trespass > 

368 



TORTURE 




in order to extort property - . r . 

283,284 

16 

327-329 

to^constrain to illegal act . - . 

283,284 

tt 


to extort confession - - . - 

284,285 

}> 

330,331 

or restitution of property - - - 

284,285 



TRADE 




public servant unlawfully engaging in - " 

140 

9 

168 

who are forbidden to - r 

141 



TBADE-MiEK 




what is a - 

386 

18 

478 

“ using & false trade-mark,’* what constitutes - 

387 


480 

need not be^Mmilar to real trade-mark - 

387 



fraudulent intention essential • ... 

387 



evidence of this 

387 



using a false trade-mark with intent to deceive- 

376 

}) 

482 

cqunterfeiting a, ordinarily used by another - 

389 


483 

counterfeiting mark used by public servant to 




dencte the manufacture, &c., of property 

389 

)i 

484 

possessing die, plate, &c., fo| counterfeiting - 

389 

it 

485 n, 

possessing a false, with intent^ &o. 

389 

it 

it 

selling goods With false, knowing, &c. • 

390 

a 

486 

making false mark on any goods 

390 

it 

487 ‘ 

receptacle for containing goods - 

390 

ti 

it 

making use of Such false mark - 

390| 

it 

488 

See — Forgefry. Mark. Property -mark. 

1 

1 


i 
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jt. 


TRANSLATOR ^ 

Page. 

• 

'Oh. 

Section. 

framing incorrect traAlation, to injure 
sworn, translating falsely, is guilty of giving 

139 

9 

167 

“ false evidence*' - « . . 

160 

11 

191 lllustr. (e) 

See — Evidence. • 


• 


TRANSPOETATION , 

place of, not to be specified by Court - 

>0 


• 

to be appointed by Governor-General - 

. 30 


• 

sentence of life for, may be commuted 
European or American to be sentenced to 

29 

3 

55 

t 

penal servitude, instead of - - ‘ . 

29 

n 

56 

fractions of terms of, how to be calculated 
persons sentenced to, how dealt ^th until 

29 

» 

57 

transported - 

may be awarded, instead of imprisonment 

. 30 


58 

when • - • - 

not on a cumulative sentence - 

30 

30 

)) 

‘ 59 

unlawful return from - . . - 

TRESPASS. 

204 

11 

226 

See — Criminal Trespass - - • ' - 

TRUST 

definition of - . 

implied 

voluntary . . _ _ 

See — Breach of Trust. • * 

UNLAWFUL ASSEMBLY 

365 

338 

339 
3^0 


• 

what constitutes an * - - - - 

121—128 

8 

141 A Explan, 

acts of, when they amount to waging war 

128 


• 

member of, who is - • - . 

• 122 

It 

142 

punishment for being , - 

, 122 

It 

143 

if armed with deadly weapons * - 

123 

t> 

144 

if it has been ordered to disperse - 
when members of, are guilty of “ rioting” 

123 

3) 

145 

123 

t> 

146 • 

punishment for rioting - . - . 

123 

tt 

147 

if armed with deadly weapon 
each member of, guilty of any offence com- 

123 

tt 

148 

mitted * - - - - . 

joining, &c., an assembly of five or more per- 
sons after it has been ordered to disperse 

124 

3t 

*149 

125 

33 

151 A Explan. 

assaulting, &o., public officer when suppressing - 

125 

3t 

152 

wantonly provoking rioting - • - 

owner or occupier of land not gfving Police 

125 

33 

163 

notice of - - - - • 

f)unishment of person for whose benefit riot 

126 

33 

154 . « 

takes place . . . - • . 

liability of agent, &c., of owner or occupier of 
lands respecting which the riot took place. 

1^ 

'■ 33 

155 

• 

Ac. - - - - - 

127 

33 * 

166 

hiring, Ac., persons to take part in - 

124 

»> , 

160 

harhpuring, Ac., persons so hired 

— 

127 

33 

157 
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t 

UNLAWFUL ASSEMBLT-^cowfinwed^ _ 

being hired to take part in - 
when it becomes an affray ... 
after conviction security may be taken - 
See — Rioting,^ * 

tjnnatuml*(Jffenoes 

i. 

their punishment ^ - - - 

threatening to charge another with 

.VALUABLE SECURITY 
what the term denotes - 

procuring the making, alteration, or destruction 
4 :)f, by cheating - - • - 

‘ fprging a - - - . - 

making or counterfeiting seal or plate for. pur- 
pose of forging a - - . 

possession material with such counterfeit mark 
or device, &c. - - - - - 

possessing a forged - . - . 

counterfeiting, &c., device used for authenti- 
cating a - - “ - - 

destroying, &c., or secreting a - - -i 

C I 

See — Forgot^'y. 

VARIANCES 

when immaterial * - ’ 

when amended - • _ . . 

VESSEL , 

what the word denotes - - - ‘ - 

rash or negligent navigation of a 
over-loading a, carrying ptissengers for hire 
theft in a - r 

committing mischief on a decked vessel of 20 
tons 

if by losing fire or explosive substance 
running a, ashore to commit theft 
See — Navigation. 

VILLAGE 

magistrate cannot issue 8ummon^ in case over 
tvhich he has no jurisdiction - • -I 

• head of, bound to inform against criminals 
cannot try theft in house 

VOLUNXiRILY 

meaning of the word - - . . 

WAGING WAR 

Bgainsf the Queen - - . . 

evidence of ■ ♦ • 

conspiracy to wage war, or to overawe Govern- 
ment • - - 


Paoe. 

Oh. 

Section. 

127 

8 

158 

128 

132 

it 

169—160 

310 

16 

377 Explan. 

326 



23 

2 

30 

356 

17 

420 

382 

18 

467 

382 

)) 

467 

382 

it 

n 

384 

it 

474 - 

385 

ti 

475 

386 

1 

477 

437 

437 



27 

2 

48 

232 

14 

280 

232 


282 

323 

17 

380 

364 


437 

364 


438 

365 


430 

145 

154 



323 



26 

2 

39 * 

111 

6 

121 

112 



111 

i> 

121a . 
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WAGING WABr-co'ntin-ucd. • . ^ 

preparation for ^ • 
concealment of design of 
against Asiatic powers in alliance, &c., with 
the Queen - - • - 

committing depredation on power in alliance 
with Government - - . » - 

receiving property taken in such waging war or 
depredation . - . - - 

WAB * 

See — State Prisoner, Waging War, 

WAREHOUSE KEEPER 

breach of trust by . - - - 

See — Mischief. 

WATER 

corijipting or defiling public spring or reservoir 

WEIGHT 

false, using a - . - , - - - 

is evidence of fraudulent intent 
being in possession of, with knowledge and 
intent, &c. - • # - 

making or selling with knowledge, &o. - 

WHARFINGER 

breach of trust by - 

WHIPPING ACT • 

• VI, of 1864* 

WHIPPING ^ 

cannot be inflicted for a mere attempt to com- 
mit a crime punishable with whipping 

unless in .case of attempt to commit 
robbery* - - - - . 

in case of simultaneous conviction for several 
offences- - - - . . 

jurisdiction of Magistrate to inflict - . - 


Paob. Ch. 

115 6 

116 „ 


219,220 13 
219 


341 17 


harbouring husband commits no o^ence 120, 190,197 

not excused for acts committed by coercion of 
•* husband - - • - - 66 

evidence of, admissible against husband * • 160 

rape may be committed on, if under ten, by 
husband - . - - - - 807 16 

husband may be convicted of aiding in rape on • 810 

cannot steal fron husband, sed queers f - - 816 * 

whether husband can steal from her? • 816 


136 Except. 
212 „ 
216 


cept. "I 

C 
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WIFE — continued* , 

Page. Ch. 

Section. 

giving husband’s goods to paramour 

313/16 


criminal braach of trust by - - -i 

338 


receiving stolen property “ “ " 

345 


^ WILL . ^ • i 



what tho«word denotes - ^ • - -j 

23 2 

31 

lorgery of - - - - - 

382 18 

467 

making or possessing' counterfeit seal or plate 



with intent to commit • . - - 

383 „ 

472 

forged, having possession o^ with knowledge 



and intenf, &c. - - - . -j 

384 „ 

474 

counterfeiting a device or mark for authentica-j 



" ling a ----- -j 

385 „ 

475 

< * possessing material with such device or mark - 1 

1 385 „ 


fraudulent destruction, cancellation, &c., of 

i 386 „ 

477 

committing mischief as to - - >1 

i 386. „ 

>» 

Forgery. 



WITHDKAWAIi { 



■ of certain charges allowed^ before committal -i 

195 


not after committal - 

195 


differs from compounding a charge 

196 

• 

WITNESS . ! 



must answer criminating questions - " -j 

168 


punishable for answering falsely • ^ >| 

168 


privilege of, as to ddfamation - - 

421 


when a Christian, must bo sworn ' . « 

168 


WOMAN 



meaning of the word 

! 16 « 

10 

referred tb in Penal Cod^ though “ he” and its 

1 


derivatives are used . - . - 

16 ,, 

8 

See — Abduction, Adultery, hisult. Marriage. 



Married Woman. Rape. Seduction. i 



WORSHIP*' 



injuring or defiling place of, with intent, &c. - 

249 is 

295 

religious, disturbing assembly performing 

250 „ 

296 

WRONGFUL CONFINEMENT 



' what it is - 

288 16 

339-340 

justification of by Captain of sh^ 

289 


punishment for, in ordinary cases 

290 „ 

342 

where confinement is for three er more 



days - - - - - 

290 ,, 

343 

where for ten or more days 

290 „ 

344 

when confihement subsequent to issue 



of writ for liberation- 

290 „ 

345 

where confinement is secret - 

291 „ 

346 

where it is for purpose of extorting, &c.- 

291 

347 

'v^ere it is for purpose of extorting a 



* . oofifession, Ac. 

291 „ 

348 

assault in attempt wrongfully to confine - 

297 „ 

367 
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WRONGFUL DETENTION « 

Page. 

Ch. 

Section. 

% ' 

cffept and meaning of - 

21 

2 

23 

WRONGFUL GAIN 




moaning of tiio term 

21 

• 

tt 

# •»» 

WRONGFUL LOSS ^ 



# 

what tho term nioaiiH - . - . 

8 i 

if 

it 

Sco — Cheating } . 3/ 

• 


• 

■ 

WRONGFUL RESTRAINT 



• 

deiinition of the terra - - - - 

288 

16 

339 

when obstructing a private way is not 7 

288 


„ Except^ 

when it amounts to wrongful conlinement 

288 


310 

punishment for 

200 


341 

may be compounded - - - 

104 

1 ’’ 


WRONGFUL RETENTION 




effec^and meaning of - - - 

21 

2 

23 

YEAR 




what the word moaiia - -• - - 

27 

>> 

49 

EBMINDARS 



• 

bound to arrest and inforni against offenders • 

153 



in Madras cannot summon tenants ■** 

153 



not liable for bursting of tanks, in absence of 

• 



negligence - • - ^ - 

236 









